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MEMORANDA^ 


In  the  Vacation  after  Trinity  Term,  29  July  1863, 
The  Bight  Hon.  Sir  Cresswell  Cresswell,  Judge  of  the 
Court  of  Probate  and  Judge  Ordinary,  died. 

Sir  James  Plaisted  Wilde,  one  of  the  Barons  of  Ihe 
Exchequer,  was  appointed  his  successor  in  these  offices, 
and  was  sworn  of  Her  Majesty's  most  Honourable  Privy 
Council. 

Sir  William  Atherton,  Her  Majesty's  Attorney  General, 
in  the  latter  part  of  Trinity  Vacation  1863,  in  conse- 
quence of  severe  indisposition,  resigned  his  office.  He 
died  on  the  22d  January  1864. 

Sir  Roundell  Palmer,  Her  Majesty's  Solicitor  General, 
was  appointed  Attorney  General. 

Robert  Porrett  Collier,  Esq.,  one  of  Her  Majesty's 
Counsel,  was  appointed  to  the  office  of  Solicitor  General, 
and  shortly  afterwards  received  the  honour  of  Knight- 
hood. 
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IwAN  Wassiltewitch  Enohin  and!  ,      „  1862. 


^  ,  .Appellants,  -^^ 

Others J    ^^  March?,  10, 

Anne  Wylie,  Walter  Wylie,  andl  _,         ,    ^  *  JJi  q 

'  ^Respondents.         Apnl3. 

The  law  of  the  domicile  of  a  testator  goyems  questions  of  testacy  and  Jfareiffn  LaWm 
intestacy,  of  the  construction  of  the  will,  and  of  the  rights  of  those      Probate. 
who  claim  to  he  his  next  of  kin.  ItOestat^. 

Where,  therefore,  a  will  was  made  hy  an  Englishman,  who  died  «  Mateahle 
domiciled  ahroad,  and  the  foreign  court  had  granted  probate  of  Property  J* 
the  willy  it  became  the  duty  of  the  English  Court  of  Probate  (some  Recital  of 
of  his  personal  property  being  situated  in  this  country),  to  grant  Intention. 
ancillary  probate  to  the  foreign  executors.  It  had  no  right  to  w*^^** 
constitute  itself  a  court  of  construction.  Jurisdiction, 

The  Court  of  Chancery,  in  like  manner,  was  not  entitled  to  entertain     Evidence. 
an  administration  suit  founded  on  a  question  relating  to  the  con- 
struction of  the  will,  and  the  foreign  executors  might  properly 
have  excepted  to  its  jurisdiction. 

But  parties  thus  entitled  to  insist  on  the  authority  of  the  court  of 
the  domicile,  may  by  their  conduct  give  to  the  English  Court 
authority  and  jurisdiction  to  construe  the  will,  and  administer  the 
estate,  ao  far  as  funds  and  persons  in  this  country  are  concerned. 

A.,  a  British  subject,  domiciled  at  St.  Petershurgh^  made  a  will  in 
the  Russian  form  and  Russian  language,  by  which  he  expressed  a 
desire  **  to  dispose  of  all  my  moveable  and  immoveable  property." 
After  giving  legacies,  and  directing  his  household  property  and 
estates  in  Russia  to  be  sold,  he  went  on,  *'  The  money  proceeds  of 
all  the  above,  as  also  the  whole  of  my  capital  which  shall  remain 
with  me  after  my  death  in  ready  money  and  in  bank  billets,*' 
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1802. 

Enohin 
and  Othera 

9. 

Wylie 
and  Others. 


fa  bank  debenture  peculiar  to  Rutna]  **  belonging  to  me,  shall  be 
divided  into  10  equal  parts ;"  two  of  which  he  devoted  to  debts 
and  funeral  expenses ;  and  said,  **  of  the  remaining  eight  parts,  I 
intend  afterwards  making  a  detailed  disposal;"  but  if  he  did  not 
(and  he  never  did ),  they  were  to  go  to  charitable  purposes.  He  then 
named  executors,  and  concluded  thus,  '^  And  as  all  my  moveable 
and  immoveable  property  is  mine  own,  honestly  acquired  by  myself, 
nobody  has  a  right  to  interfere  with  my  dispositions  and  contest  the 
same,  and  no  one  has  a  right  to  interfere  with  or  contest  the  dis- 
positions and  proceedings  of  my  executors."  The  testator  had  laige 
funds  in  the  English  consols :  Held,  that  the  executors  did  not 
take  these  consols  under  the  general  bequest  in  the  will ;  and  Held 
also,  that  as  to  these  consols,  there  was  an  intestacy. 

The  copy  of  a  foreign  will  contained  in  the  ancillary  probate  granted 
in  thb  country  to  the  foreign  executorsi  is  the  only  admissible 
evidence  of  the  will. 


In  1854,  Sir  J.  Wylie^  bom  in  Scotland y  but  who  had 
for  many  years  been  domiciled  in  Utissia,  was  one  of  the 
court  physicians  there^  and  had  been  created  by  the 
Prince  Regent^  at  the  desire  of  the  Emperor  Alexander^ 
an  English  baronet,  made  his  will  in  the  Russian  form 
and  in  the  Russian  language,  in  which  were  to  be  found 
the  following  passages : — '^  I  dispose  of  all  my  move- 
able and  immoveable  property,  honestly  acquired  by 
myself,  in  the  following  manner.'*  He  then  described 
house  property  in  St.  Petersburgh^  his  household  fur- 
niture, &c,  there,  and  farms  and  country  houses  in 
the  neighbourhood,  all  which,  with  the  peasants,  ''  ex- 
cepting only  those  of  my  serfs  who,  for  their  faithful 
and  zealous  services  to  my  person,  shall  be  set  free," 
he  desired  to  be  sold.  ''The  money  proceeds  of  all 
the  above,  as  also  the  whole  of  my  capital  which  shall 
remain  with  me  after  my  death  in  ready  money,  and 
in  bank  billets  belonging  to  me,  shall  be  divided  into  ten 
equal  parts;  two  of  these  I  destine  to  be  employed  in 
arranging  a  decent  funeral  and  erecting  a  monument  to 


andOthen. 
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me,  and  also  in  acts  of  charitj  in  my  commemoration,  at        '^^^- 
the  discretion  of  the  executors.     Of  the  remaining  eight      Enohxn 
parts,  I  intend  afterwards  making  a  detailed  disposal ;  but  j,^ 

should  I,  from  any  cause  whatever,  not  dispose  of  all  the  ^^y^^"* 
capital  assigned  for  these  eight  parts,  or  of  any  parts  or 
fractions  thereof,  the  sum  that  woidd  remain  then  imdistri- 
bnted  I  humbly  lay  at  the  feet  of  His  Imperial  Majesty,'' 
to  be  employed  in  commemoration  of  the  Emperors  Paul 
and  Alexander,  and  the  (jrand  Duke  Michael,  **  for  some 
establishment  of  public  or  charitable  benefit  which  should 
bear  my  name."    He  then  went  on  to  say, ''  As  executors 
of  this  my  testament,  and  of  the  will  which  shall  hereafter 
follow  as  a  supplement  to  this  testament,  I  name"  the 
Appellants,  *'  with  the  condition  that  my  property  shall 
remain  until  its  final  sale  under  the  administration  of  the 
titular  counsellor,  EwfanSff^  (one  of  the  three  executors 
named), ''  to  whom  I  grant  frill  power  to  set  free  those  of 
my  peasants  who  are  now,  and  who  shall  remain  faithfully 
and  zealously  in  my  service  at  the  time  of  my  death  ;** 
.  ..."  for  which  purpose  I  have  given  to  JEwfanSffmj 
separate  instructions.     Therefore,  any  other  disposal  made 
previous  to  this  one  concerning  my  moveable  and  im- 
moveable property  shall  be  considered  as  null  and  void." 
....''  And  as  all  my  moveable  and  immoveable  pro- 
perty is  mine  own,  and  honestiy  acquired  by  myself,  so 
nobody  has  a  right  to  interfere  with  my  dispositions  and 
contest  the  same   under  any  pretence   whatever,  and 
likewise  no  one  has  a  right  to  interfere  with  or  contest 
the  dispositions  and  proceedings  of  my  executors." 

The  testator  died  a  bachelor  at  St.  Petersburgh,  on  the 
22d  February  1854,  possessed  of  a  considerable  estate  in 
Russia,  and  also  entitied  to  67,864/^  Three  per  Cent 
Consolidated  Bank  Annuities. 

Executors  were  duly  appointed  in  Russia,   In  February 

a2 
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1862.        1855,  Walter  Wylie,  a  brother  of  the  testator,  obtained, 
Enouin      from   the  Prerogative  Court  at   Canterbury,  letters  of 

*"   ^'  *"    administration  to  the  estate  and  effects  of  the  deceased. 
Wylib       On  the  15th  March  1855,  Anne  Wylie  (a  daughter  of 

and  Others,  ^^^y^^^  brother,  but  who  was  then  dead)  filed  a  bill  in 
Chancery  against  Walter  JVylie,  alleging  herself  to  be 
entitled,  under  the  law  of  Scotland,  or  England,  or 
Russia,  as  one  of  the  next  of  kin  of  the  deceased,  to  a 
share  of  his  effects,  but  that  Walter  Wylie  alleged  there 
were  difficulties  as  to  the  mode  in  which  the  estate  ought 
to  be  distributed,  and  that  he  desired  the  direction  of  the 
Court  of  Chancery  thereon,  and  she  prayed  for  an  ac- 
count. On  the  9th  June  1855,  Vice-Chancellor  Wood 
made  an  order  directing  inquiries  as  to  the  domicile  of 
the  testator,  and  ordering  accounts,  and  payment  into  the 
Bank  to  the  credit  of  the  Accountant^ General  in  the  cause. 
In  the  course  of  making  these  inquiries  it  was  discovered 
that  the  testator  had  made  a  will,  and  that  executors  had 
been  appointed.  The  chief  clerk  made  his  certificate, 
and,  on  a  hearing  before  the  Vice-Chancellor,  notice  of 
the  suit  was  ordered  to  be  given  to  the  Appellants  as 
executors.  On  the  3d  November  1856,  the  Appellants 
instituted  proceedings  in  the  Prerogative  Court  of  Can- 
terbury  for  revoking  the  letters  of  administration  granted 
to  Walter  Wylie  (a).    By  a  decree  of  the  20th  April  1858, 

(a)  Evidence  was  taken  as  to  the  translation  of  the  will,  and  as  to 
the  law  of  Russia.  It  was  proved,  that  the  words  **  hank  hillets  " 
descrihed  securities  given  hy  Russian  hanks  when  money  was  depo- 
sited with  them,  to  return  such  monies,  interest  thereon  becoming 
due  after  six  months  deposit.  The  word  ''capital"  was  stated  to 
have  as  large  a  meaning  in  Russia  as  in  England.  The  words  ''  ready 
money  "  were  a  proper  translation  of  the  original,  and  had  the  same 
meaning  as  in  English,  As  to  the  law,  it  was  stated  on  affidavit  by 
Russian  advocates,  that  **  executors  appointed  by  wills  are  bound  to 
fulfil  the  contents  of  the  same  exactly,  and  the  laws  of  Russia  do  not 
oonlir  on  them  any  other  powers  than  in  regard  to  the  property  men- 
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the  letters  of  administration  granted  to  TF.  Wylie  were  re- 
voked, and  probate  of  the  will  was  granted  to  the  Appel- 
lants, the  Judge  of  the  Probate  Court  intimating  his 
opinion,  that,  on  the  true  construction  of  the  will,  all  the 
testator's  property  in  England^  as  well  as  in  Russia^  had 
been  made  the  subject  of  disposition,  and  passed  to  the 
executors.  On  the  15th  June  1858,  Ann  Wylie  filed  a 
BiU  against  the  Appellants  and  Walter  TFylie,  alleging 
that  the  testator  died  intestate  as  to  all  his  property  not 
within  the  Empire  of  Russia,  and  that  the  expression, 
"  bank  billets,"  in  his  will,  referred  exclusively  to  money 
deposited  in  the  Russian  banks;  and  praying  for  an  account 
and  administration  of  his  English  property,  and  for  general 
relief.  This  construction  was  disputed  by  the  executors, 
affidavits  were  filed  on  both  sides,  and  there  was  much  con- 
test whether  the  words  in  the  English  translation  of  the 
will,  "  capital  in  ready  money,"  ought  not  to  be  "  ready 
capital,"  or  '^  capital  in  readiness."  The  cause  was  heard 
before  Vice-Chancellor  Wood;  and  his  Honor,  by  a  decree, 
dated  17th  December  1859,  declared  that  the  testator  died 

tioned  in  the  disposing  part  of  the  will.  Consequently  any  residue 
of  property  not  disposed  of  by  the  will,  must  be  regulated  according 
to  the  law  regulating  intestate  succession." 

*'  That  the  law  of  the  Russian  Empire  authorises  the  carrying  of 
wills  into  execution,  either  by  the  executors  or  heirs  according  to  the 
wish  of  the  testator.  The  testator  having  expressed  his  wish  by  the 
appointment  of  executors,  they  are,  according  to  the  Russian  law, 
perfectly  justified  in  claiming  and  assuming  administration  of  ail  the 
testator^s  property  whatsoever  its  nature,  and  wheresoever  situated 
at  the  time  of  the  testator's  death,  whether  in  Russia,  England,  ox 
any  other  countries,  in  administering  such  property,  and  requiring 
the  delivery  thereof  to  them  for  their  management  and  administra- 
tion conformably  to  the  dispositions  of  the  testator."  Some  of  the 
Bausian  witnesses  expressed  an  opinion,  that  the  general  bequest  ia 
the  will  would  pass  all  property  whatever,  including  the  stock  in  the 
English  fdnds,  while  others  stated,  that  *^  as  he  had  specified  parts  of 
his  property,  and  declared  what  was  to  be  done  with  those  parts,  he 
masit  be  taken  to  have  died  absolutely  intestate  as  regards  the  parta 
not  qwafied,  particularly  as  to  the  money  inveated  in  British  fonds.'' 

iL3 
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intestmte  m  to  his  pwipcftj  in  tke  pnbfic  fonds  of  Greai 
BritaiMj  and  aoconntB  were  diiecled.  On  appeal  to  die 
/uiftb  J«s<Ke9,  dik  decree  was,  on  tke  17tk  FcfaiMjy  I860, 
aflbnied(ft^    TheKdecreeB  were  tkesnljectBorappeaL 

Sr  H.  Cans  and  He  KankJu  for  die   i^ipel- 
lants: 

The  wliole  property  of  die  testator  here  paawd  to  the 
AipfdiaastB  on  the  tmsta  of  the  wilL  A  recital  bj  die 
testator  that  he  has  diqioecdof  all  his  moTeable  and  im- 
nMyreable  property  in  a  particular  waj,  is  as  effiecdTe  for 
inch  a  porpose  as  die  ok  of  particular  wcwds  of  £qM»- 
tion.  The  Aj^iellanta  here  haTe  reoeired  the  grant  of 
probate,  and  that  is  decisiTe  of  their  r^hts  as  execntora 
in  this  country.  It  is  espedall j  so  since  the  point  raised 
in  the  Probate  Court  was  that  the  will  <«1t  afficcted  pro- 
per^ in  JZifoiB.  That  contention  was  answered  b j  the 
grant  of  probate,  as  wdl  as  by  die  declared  opiiuon  of 
the  judge.  It  was,  therefi»e,  ra  jmdkatmy  and  that  by 
die  court  whidi  akne  had  jurisdictioQ  in  the  matter, 
before  the  case  reached  the  Court  of  Chancerv,  and 
oi^t  there  to  hare  been  so  treated.  Th«i,  as  executm^ 
the  Aj^Qants  were  entided  to  take  the  whole  property 
whererer  atuate,  and  the  will  expreaely  gare  it  to  them 
free  from  cmitefft  or  contnd  by  anybody  dse.  The  case 
of  Ellcock  T.  Mapp  (e)  does  not  impeach  the  claim  of  the 
Af^^ellanta.  There  it  was  decided  that  the  dcTise  of  all 
die  estates,  real  and  personal,  to  the  executor,  did  not 
rest  in  him  a  beneficial  interest  in  the  residne,  but  that 
was  because  the  derise  was  expreaely  made  "  to  and  for 
the  followii^  uses,"*  &c.  The  executor,  ther^ore^  only 
took  die  property  as  a  trustee,  and  had  no  absolute  power 

(*)  1  DeG.F.&J«.4ia    &r         (c)  3  H.L.  Csk  4^2. 
tbe  c«K  ia  the  Ph>bMe  Omit,  1 
S«m.&Tr.  118. 
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of  dispoflal  over  it  as  he  has  here.    The  mode  of  con- 
Btming  a  will  like  the  present  is  stated  in   Watte  v. 
Combes  {d),  when  the  general  context  of  the  will  gave  to 
the  word  ^'  monies"  a  meaning  equivalent  to  that  of  the 
whole  personal  estate.     The  expreseSon  here,  ''all  my 
property,  moveable  and  immoveable/'  is  much  stronger, 
and  includes  everything.    Even  an  inaccurate  recital  is 
sufficient  to  create  a  gift.     Jordan  v.  Fortescue  (e).    In 
Bridges  v.  Bridges  (f),  a  description  of  what  stocks  the  re- 
sidue consisted  of  was  not  allowed  to  restrict  the  gift  of  the 
residue  to  the  three  stocks  specially  described,  but  passed 
the  whole  residuary  personal  estate ;  and  in  Chalmers  v. 
&oril  (g),  the  Master  of  the  Rolls  adopted  and  acted  on  this 
decision.     In  Cambridge  v.  Rous  (A)  a  ^ft  of  residuary 
property  was  held  to  pass  all  property  not  specifically 
disposed  of,  and  in  Boys  v.   Morgan  (t)  the  testator 
merely  said, ''  I  guess  there  will  be  found  sufficient  in  my 
banker's  hands  to  defray  debts  and  expenses,  which  I  hereby 
desire  JS.  M.  to  do,  and  to  keep  the  residue  for  her  own 
use  and  pleasure ;"  and  this  was  held  to  be  a  gift  not 
merely  of  the  residue  of  what  was  in  the  banker's  hands, 
but  of  the  general  residue  of  the  personal  estate.     Here 
the  case  is  stronger,  for  the  will  contains  words  sufficient 
to  pass  all  the  personal  estate,  including  this  very  English 
stock.     *'  The  whole  of  my  capital"  are  words  sufficient 
for  that  purpose,  and  are  not  cut  down  by  the  words 
which  follow.     The  words,  *'  ready  money,"  have  been 
held  to  pass  a  balance  at  a  banker's,  Parker  v.  Marchant(j) 
and  also  money  in  a  savings  bank.  Re  PoweWs  trusts  (A), 
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(d)  5  De  G.  &  Sm.  676. 

(«)  10  Beav.  259. 

(/)  Vin.  Abr.  Deyifle.  0.  b. 
295,  pi.  13;  Roper  on  Legacies, 
4  Edit.  288. 

(^)  2  y«f.  &  B.  222. 


(A)  8  Yes.  12. 
(i)  3  Myl.  &  Cr.  661. 
0)  1  Yo.  &  Co.  Ch.  Cas.  200 ; 
affirmed,  1  Phill.  356. 
(A)  Job.  49. 


'  Enohik 
and  Othen 

V. 

Wyue 
and  Othen. 
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1862.        and  the  principle  of  construction  in  these  cases  applies  not 

Enohin       merely  to  the  terms  of  the  will,  but  to  the  surrounding 

^^  circumstances,  and  the  state  of  the  parties,  Pasmore  v. 

Wyue        Huggins  (I). 
and  Others.  ^^^        v  / 

The  Russian  law  is  not  different  in  this  respect  from  ^ 

the  English.     Indeed,  it  is  even  more  favourable  for  the 

Appellants,  for  it  does  not  recognise  some  of  our  distinc* 

lions  as  to  different  sorts  of  property.     Now,  it  is  clear 

that  this  will,  made  in  Ritssia,  which  was  the  place  of 

domicile  of  the  testator  at  the  time  of  his  death,  ought  to 

be  construed  by  the  Russian  law* 

Mr.  Rolt,  and  Mr.  fF.  M,  James  (Mr.  Daniel,  Mr. 
T.  H.  Hall,  and  Mr.  Neishy  were  with  them),  for 
the  various  Kespondents : 

As  to  the  property  in  the  English  funds  there  is  an 
intestacy. 

It  may  be  admitted  that  the  Appellants  are  rightfiilly 
entitled  to  probate  as  the  executors  of  the  deceased. 
And  there  is  no  doubt  that  as  to  the  matters  over  which 
the  will  gave  them  authority,  it  was  the  desire  of  the 
testator  that  their  conduct  should  not  be  questioned. 
But  the  last  clause  in  the  will  did  not  enlarge  the  pre- 
vious bequests,  and  neither  by  implication  nor  by  express 
terms  was  any  authority  given  to  them  over  the  English 
funds. 

[The  Lord  Chancellor :  A  man  makes  a  will  according 
to  the  law  of  the  country  in  which  he  is  domiciled ;  he 
has  some  personal  property  in  a  foreign  country;  that 
foreign  country  has  the  duty  of  granting  an  ancillary 
administration  which  ought  to  be  granted  to  those  en- 
titled by  the  law  of  the  country  of  the  domicile ;  can  the 
court  of  this  foreign  country  constitute  itself  into  a  court 

(/)  21  Bear.  103. 
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of  construction  ?     When  it  has  granted  the  ancillary  ad*        ^862. 
ministration,  is  it  not  functus  officio  ?]     Not  necessarily,      Enohiii 
and  certainly  not  in  this  case  ;  for  these  executors  having  ^^ 

thought  fit  to   rest  their  case  on  the  simple  question       Yn^^ 
whether  the  whole  of  the  property  was  disposed  of  by 
the  will  away  from  next  of  kin,  are  not  entitled  now  to 
raise  any  other  question.     Then  supposing  that  the  ques- 
tion of  construction  may  be  discussed,  it  is  clear  that  the 
decision  of  the  Vice-Chancellor  was  right.     The  judgment 
of  the  Court  of  Probate  on  the  construction  was  in  itself 
erroneous,  and  at  all  events  it  had  no  authority  to  bind  the 
Court  of  Chancery.     The  Court  of  Probate  merely  deter- 
mines (though  that  itself  may  afterwards  be  disputed  in 
the  Court  of  Chancery)  that  a  paper  is  a  will,  and  that 
certain  gentlemen  named  in  it  are  executors ;  but  it  can- 
not decide  on  the  construction  of  the  instrument.     [The 
Lord  Chancellor  mentioned  Burrs  v.  Jackson  (wi).]     The 
Court  of  Probate  grants  administration  to  the  next  of  kin 
if  there  is  no  executor ;  if  there  is  an  executor  it  is  not 
bound  to  do  so,  but  may  act  according  to  its  judgment 
and  discretion  in  the  particular  case,  and  one  consideration 
to  influence  its  decision  is,  who  is  entitled  to  the  residue* 
[The  Lord  Chancellor :  The  spiritual  court  has  authority 
to  distribute  without  granting  administration.     Does  not 
the  finality  of  its  decision  rest  on  that  ground  ?]     The 
mere  grant  of  administration  by  no  means  concludes  the 
question  of  construction ;  the  Court  of  Chancery  still  has 
the  right  to  determine  that.     Now  on  the  construction  it 
is  clear  that  there  are  no  words  of  gift  of  residue  to  the 
executors;  there  are  merely  words  appointing  them  to 
their  office.     They  have  thus  the  right  to  get  the  pro- 
perty  into  their  hands,  but  that  is  merely  for  the  purpose 

(m)  1  Phill  582. 
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Enohin 
and  OthexB 

Wtub 
and  Others. 


of  administering  it  according  to  the  intentions  of  the  tes- 
tator. That  is  the  limit  of  their  authority,  and  the  deci- 
sion in  the  Court  of  Probate  is  not  binding  on  the  Court 
of  Chancery.  Hughes  v.  Turner  (n)  is  an  instance  of 
that.  \LoTd  Chelmsford :  In  that  case  it  was  necessary 
for  the  Court  of  Chancery  to  decide  whether  the  will 
was  in  due  execution  of  a  power.]  And  by  the  23d  sec- 
tion of  the  Probate  Act  {p)  it  is  clear  that  the  Probate 
Court  can  only  determine  who  may  receive  grant  of  pro- 
bate, but  not  what  are  the  rights  of  the  parties  under  the 
will.  The  decision  in  this  case  made  in  the  Probate 
Court  cannot  affect  the  rights  of  those  parties  who  have 
since  become  parties  to  the  suit  in  Chancery,  but  were 
not  before  the  Probate  Court  at  all. 

Then  as  to  the  translation  of  the  will :  that  does  -not 
bind  the  Kespondents. 

[The  Lord  Chancellor :  We  think  the  copy  of  the  will 
contained  in  the  Probate  is  the  only  admissible  evidence 
of  the  will.] 

Then  as  to  the  construction.  GKve  the  largest  mean- 
ing to  the  word  **  capital,*^  still  it  is  restricted  by  the 
remaining  words,  "  the  whole  of  my  property  in  ready 
money."  But  the  word  "capital"  in  itself  would  not 
carry  everything ;  it  would  not  carry  a  library  or  dia- 
monds. Then  of  course  with  the  words  "  ready  money** 
following  it,  it  cannot  be  made  to  include  British  funds. 
The  words  "billets  in  the  bank"  are  appropriate  enough 
in  Russia,  and  have  a  particular  meaning  there,  but  they 
are  utterly  inapplicable  to  property  in  the  funds  here. 
Nay  more,  **  capital  with  me"  would  not  here  carry  pro- 
perty in  the  funds,  though  the  testator  had  at  the  time  the 
transfer  ticket  in  his  own  pocket.     It  is  true  that  ready 

(»)  4  Hagg.  £c.    Rep.    30 ;         (o)  20  &  21  Vict.  c.  77. 
3  Myl.  &  Keene,  666. 
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BHmej  has  been  held  to  carry  a  balance  at  a  banker's,        1852. 

Parker  v.  Marchant(p),  but  that  is  because  the  banker      Enohin 

only  holdfi  the  money  on  condition  of  paying  it  on  demand*  ^^  ^" 

In  Sadler  v.  Turner  (q)y  there  was  a  declaration  of  an       Wtlib 

1.  t*  ,  1  ••  1  and  Others* 

mtention  to  dispose  of  *'  my  temporal  estate ;    but  even 

after  that,  the  bequest  of  the  residue  of  my  **  fortune  in 
India^  was  held  not  to  convey  the  testator's  property  in 
England,  though  part  of  it  had  been  remitted  here  be- 
tween the  time  of  making  the  will  and  of  the  death. 
The  case  of  Cambridge  v.  Rous  ( r)  does  not  affect  the 
present,  for  there  the  enumeration  of  particulars  was  de- 
fectiye,  and  the  court  merely  supplied  the  deficiency,  for 
it  was  clear  that  the  testator  there  supposed  he  had  dis- 
posed of  everything.    Here,  on  the  contrary,  the  testa- 
tor distinctly  speaks  of  an  intention  to  supplement  this 
testamentary  paper  by  a  formal  wilL   He  never  executed 
that  will,  and  thus  he  left  no  declaration  of  his  will  with 
respect  to  the  property  in  England.    What  he  has  dis- 
posed of  is  mentioned  in  a  clear  and  specific  manner; 
what  is  not  so  mentioned,  is  tmdisposed  of,  and  whether 
present  or  not  to  his  mind  when  he  made  the  will,  cannot 
by  implication  be  introduced  into  the  will,  for  that  would 
be  to  make  a  will  for  the  testator.     [The  Lord  Chan^ 
cellar  :    The  testator  gives  his  executors  unlimited  power ; 
he   has  expressed   his    intention    to  deal  with   all   his 
^moveable  and  immoveable  property,"  and  the  Probate 
Court  has  found  that  the  executors  take  all  his  property 
of  whatever  kind.    What  is  the  effect  of  all  this  in  the  pre- 
sent state  of  the  law  ?]  In  Juler  v.  Juler  (5),  the  words  were, 
<<  I  make  if.  my  whole  and  sole  executor  of  all  the  various 
properties  I  may  be  in  possession  of  at  my  death ;"  and 

{p)  1  Yo.  &  Ch.  C.  290 ;  1  (r)  8  Ves.  12. 

PbULSSe.  (t)  29    Beav.   34.      See    also 

(q)  8  Ves.  617.  Saltmarih  v.  BarrcU^  Id.  474. 
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Enohin 

and  Others 

r. 

Wylib 
and  Others. 


April  3. 


under  the  11  G.  4,  and  1  W.  4,  c.  40,  he  was  held  to  be  a 
trustee  of  the  residue  for  the  next  of  kin.  The  executor 
is  bound  to  prove  from  the  testamentary  instrument,  a  dis- 
tinct intention  that  he  is  to  take  beneficially.  [The  Lord 
Chancellor:  Is  not  the  declaration  that  no  one  shall  contest 
the  decision  of  the  executors  as  to  the  disposal  of  the 
property,  equivalent  to  giving  them  an  absolute  power  of 
disposing  of  it,  and  do  not  these  words  in  this  will  affect 
the  whole  of  the  property  ?]  No,  it  is  the  disposition,  by 
the  executors,  qua  executors,  that  is  the  mere  manage- 
ment of  it.  [The  Lord  Chancellor:  He  uses  the  same 
words  as  to  not  contesting  his  dispositions  of  the  property, 
and  not  contesting  the  dispositions  of  the  executors.  It 
cannot  mean  mere  management  in  bis  own  case,  and 
therefore  not  in  theirs.]  But  he  uses  the  word  "  pro- 
ceedings "  with  regard  to  the  executors ;  and  all  that  he 
meant  to  say  was,  that  he  had  the  fullest  confidence  in 
their  rightful  discharge  of  the  duties  of  their  fiduciary 
office ;  still  their  discharge  of  those  duties  may  be  ques- 
tioned, Gibbons  V.  DawUy  {t).  The  very  vagueness  of 
the  words  is  itself  a  reason  in  favour  of  the  claim  of  the 
next  of  kin.  Fowler  v.  Garlike  («). 

Sir  H.  Cairns  replied. 

The  Lord  Chancellor  (Lord  Westbury) : 

In  this  case  the  question  that  has  been  argued  at  the 
Bar  of  your  Lordships'  House  is  as  to  the  true  interpre- 
tation and  construction  of  the  will  of  Sir  James  Wylie. 
He  was  a  resident  in  St.  Petersburgh  for  more  than  fifty 
years  down  to  and  at  the  time  of  his  decease.  He  was  the 
Court  physician  there,  and  was  beyond  all  question  domi- 
ciled in  Rtusia  at  the  time  of  his  death.  His  will  was 
made  in  the  Russian  language,  and  duly  authenticated  by 
(I)  2  Gas.  in  Ch.  198.  {u)  1  Ruas.  &  Myl.  2;52. 
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die  executorsy  who  were  named  in  it,  in  the  proper  court        ^®^- 
in  Russia^     He  left  considerable  property  in  Russia  and      Enohik 
also  property  in  the  3  /.  per  Cent  Consolidated  Funds  in  9. 

It  is  necessary,  therefore,  to  ascertain,  and  to  define 
with  accuracy,  how  it  happens  that  a  question  of  this 
nature,  namely,  the  construction  of  the  will  of  a  testator 
dying  domiciled  abroad,  upon  a  matter  relating  to  personal 
estate,  comes  to  be  discussed  in  the  courts  of  this  coun- 
try. I  am  the  more  desirous  of  doing  so,  because  at  first 
aght  this  case  appears  to  be  of  an  anomalous  character, 
and  I  think  it  important  to  define  very  accurately  the 
grounds  upon  which  I  shall  submit  to  your  Lordships 
that  your  decision  ought  to  be  founded,  in  order  to  pre- 
vent the  possibility  of  its  being  supposed  that  there  has 
been,  in  the  proceedings  in  the  courts  of  this  country,  any 
departure  from  acknowledged  and  established  rules. 

I  hold  it  to  be  now  put,  beyond  all  possibility  of  ques- 
tion, that  the  administration  of  the  personal  estate  of  a 
deceased  person  belongs  to  the  court  of  the  country 
where  the  deceased  was  domiciled  at  his  death.  All 
questions  of  testacy  and  intestacy  belong  to  the  Judge  of 
the  domicile.  It  is  the  right  and  duty  of  that  Judge  to 
constitute  the  personal  representative  of  the  deceased. 
To  the  court  of  the  domicile  belongs  the  interpretation 
and  construction  of  the  wiU  of  the  testator.  To  deter- 
mine who  are  the  next  of  kin  or  heirs  of  the  personal  estate 
of  the  testator,  is  the  prerogative  of  the  Judge  of  the 
domicile.  In  short,  the  court  of  the  domicile  is  the  forum 
eancursus  to  which  the  legatees  under  the  will  of  a  testa- 
tor, or  the  parties  entitled  to  the  distribution  of  the 
estate  of  an  intestate,  are  required  to  resort 

To  these  general  rules  must  be  added  a  remark  on  the 
great  danger  and  inexpediency  of  a  court  of  a  foreign 
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1862.        country  taking  upon  itself  the  task  of  interpreting  the 

Enohin       will  of  a  testator  which  is  written,  not  in  the  language  of 

and  Others    ^^^  country,  but  in  the  language  of  the  country  of  the 

Wtlik        domicile.    I  entirely  adopt  upon  this  point  the  opinion  of 

Lord  Lyndhvrst  in  the  case  of  Trotter  v.  Trotter  (w). 

From  these  general  rules  I  should  have  derived,  but 
for  the  conduct  of  the  parties,  the  following  conclusions 
as  applicable  to  the  present  case.  First,  that  when  the 
Court  of  Probate  was  satisfied  that  the  testator  died 
domiciled  in  Russia^  and  that  his  will  containing  a  gene- 
ral appointment  of  executors  had  been  (as  it  was)  duly 
authenticated  by  those  executors  in  the  proper  court  in 
Hussia,  it  was  the  duty  of  the  Probate  Court,  in  this 
country,  at  once  to  revoke  the  former  letters  of  adminis- 
tration which  had  been  granted,  and  to  clothe  the  Russttm 
executors  with  ancillary  letters  of  probate,  to  enable 
them  to  get  possession  of  that  personal  estate,  which  (in 
fact  though  not  in  law)  was  locally  situate  in  England. 

In  my  opinion,  the  Probate  Court,  as  to  those  purposes, 
had  nothing  to  do  with  the  construction  of  the  wilL  That 
Court,  however,  assumed  an  original  jurisdiction,  and 
having  put  a  construction  upon  the  will,  that  it  included 
and  passed  the  English  funded  property  of  the  testator, 
on  that  ground  decreed  probate  of  the  wiU  to  be  granted 
to  the  Russian  executors. 

The  Appellants,  the  executors,  being  thus  fully  con- 
stituted the  representatives  of  the  testator,  it  was,  in  my 
opinion,  the  duty  of  the  Court  of  Chancery  to  transfer  to 
them  the  funded  property  of  the  testator,  which  the  Pro- 
bate Court  had  taken  out  of  the  hands  of  the  former  admi- 
nistrators. The  Court  of  Chancery  had  no  more  right 
than  the  Court  of  Probate  to  exercise  the  jurisdiction  of 
putting  a  construction  on  the  will  of  the  testator,  and 

(o)  4  Bl.  (N.  S.)  602 ;  3  WiL  &  Shaw,  407. 
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nmlring  a  partial  administratioii  of  his  estate  in  this 
oountry.  It^  however^  did  so,  and  arrived  at  a  condu- 
flion  88  to  the  true  oonstruction  of  the  will,  which  was 
the  very  opposite  of  that  which  had  been  determined  hj 
the  Court  of  Probate  to  be  the  true  construction. 

Now,  the  utmost  confusion  must  arise  if,  when  a  testator 
dies  domiciled  in  one  country,  the  courts  of  every  other 
country  in  which  he  has  personal  property  should  assume 
the  right,  first  of  declaring  who  is  the  personal  represen- 
tative, and  next  of  interpreting  the  will,  and  distributing 
the  personal  estate  situate  within  its  jurisdiction  according 
to  that  interpretation.  An  Englishman,  dying  domiciled  in 
London,  may  have  personal  property  in  Franccy  Spain, 
New  Yorky  Belgium  and  Riusia  ;  and  if  the  course  pur- 
sued by  the  Court  of  Probate  and  the  Court  of  Chancery 
in  the  present  case  should  be  adopted  by  the  courts  of 
those  several  countries,  there  might  be  as  many  different 
personaT  representatives  of  the  deceased,  and  as  many 
varying  interpretations  of  his  will,  as  there  were  countries 
in  which  he  was  possessed  of  personal  property. 

It  is  unnecessary  to  dwell  on  the  evils  which  would 
result  from  this  conflict  of  jurisdictions.  It  was  to  pre- 
vent them  that  the  law  of  the  domicile  was  introduced 
and  adopted  by  civilised  nations.  I  am,  therefore,  of 
opinion  that  the  executors  might  have  excepted  to  the 
jurisdiction  of  the  Court  of  Chancery  as  a  court  of  con- 
struction and  administration ;  they  might  have  insisted 
that  it  was  the  duty  of  the  Court  to  hand  over  to  the 
executors  the  clear  English  personal  estate,  and  to  remit 
the  next  of  kin  to  the  court  of  the  domicile  of  the  testator. 
But  the  executors  did  not  do  so :  cuique  competit  renun" 
dare  jwri  pro  $e  introducto.  They  made  no  objection  to 
the  jurisdiction  of  the  Court  of  Chancery ;  on  the  con- 
tniy,  they  condescended  with  the  next  of  kin  on  the 
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question  of  construction,  and^  without  objection,  entered 
with  them  into  the  arena  of  the  Court  of  Chancery  for 
the  purpose  of  contesting  the  true  interpretation  and 
effect  of  the  wilL  Both  sides  agreed  that  the  will  must 
be  construed  according  to  Russian  law,  and  both  mdes 
adduced  evidence  of  what  that  law  was,  for  the  purpose  of 
assisting  the  Court  in  the  work  of  interpretation. 

When  Vice-Chancellor  Wood  had  arrived  at  a  con- 
struction adverse  to  the  executors,  they  presented  a  peti- 
tion of  re-hearing  to  the  Court  of  Appeal  in  Chancery, 
and  raised  no  other  question  than  that  of  construction. 
And  they  have  now  come  with  a  final  appeal  to  your 
Lordships ;  and  by  their  petition  of  appeal  and  printed 
case,  they  complain  of  the  decree  of  the  court  below, 
**  because  upon  the  true  and  just  construction  of  the  will 
of  the  said  Sir  James  Wylie,  Baronet,  the  beneficial  in- 
terest in  his  property  in  the  public  funds  of  Great  Bri- 
tain was  not  undisposed  of,  but  on  the  contrary  passed  to 
the  Appellants  upon  the  trusts  of  the  will."  I  am,  there- 
fore, of  opinion,  that  the  Appellants  have,  by  their  con- 
duct and  assent,  clothed  the  Court  of  Chancery  with  full 
authority  and  jurisdiction  to  construe  and  declare  the 
true  interpretation  of  this  will,  and  that  the  only  question 
for  your  Lordsliips  to  determine  is  the  accuracy  of  that 
interpretation. 

Now  the  question  remains  as  to  the  efiect  of  the  ap- 
pointment of  an  executor  by  the  court  in  Russia,  and 
whether  undisposed  of  personal  property  vests  in  the 
executor  beneficially  or  is  held  by  him  upon  the  trust  for 
the  next  of  kin  of  the  testator. 

Upon  that  point  both  sides  have  entered  into  evidence, 
and  I  think  that  upon  an  examination  of  that  evidence 
your  Lordships  will  agree  witii  me  in  the  conclusion  that 
there  is  in  reality  no  material  difference  or  discrepancy. 
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in  the  views  of  the  adyok^ates  and  the  professional  gentle- 
men who  have  been  examined  on  either  side.  The  result 
which  I  deduce  from  the  testimony  they  have  given  is 
this^  that  although  a  general  appointment  of  executors 
comprehends  the  universal  personal  estate  of  a  testator, 
yet  that  the  estate  vests  in  the  executor  for  the  purposes 
only  of  the  dispositions  made  by  the  will,  and  that,  if  any 
part  of  the  personal  estate  is  undisposed  of  by  the  will, 
the  executor  holds  that  property  in  trust  for  the  next  of 
kin  of  the  testator. 

There  is  no  doubt  here  who  are  the  next  of  kin  accord- 
ing to  the  law  of  Russia*  That  has  been  ascertained  and 
proved  by  the  evidence.  [His  lordship  referred  to  the 
evidence,  see  ante,  p.  4  n.] 

The  question,  therefore,  is  reduced  to  the  interpreta- 
tion of  the  will  of  the  testator.     That  is  a  point  which 
has  been  argued  with  great  zeal  and  ability  at  the  bar 
of  your  Lordships'  House.     I  must  confess  that  for  some 
time  my  mind  fluctuated,  principally  with  regard  to  the 
interpretation  that  ought  to  be  put  upon  the  concluding 
portion  of  the  passage,  where  he  says,  "  As  all  my  move- 
able and  inunoveable  property  is  mine  own,  and  honestly 
acquired  by  myself,  so  nobody  has  a  right  to  interfere 
with  my  dispositions  and  contest  the  same,  under  any  pre- 
tence whatever,  and  likewise  no  one  has  a  right  to  inter- 
fere with  or  contest  the  dispositions  and  proceedings  of  my 
executors. **    But  upon  full  consideration  of  that  particu- 
lar part  in  connexion  with  the  other  portion  of  the  will, 
L  think  the  words  that  I  have  read  must  be  regarded  as 
amounting  to  no  more  than  an  emphatic  expression  and 
declaration  of  the  plenary  power  which  he  considered  and 
desired  should  exist  in  the  person  holding  the  fiduciary 
office  of  executor.     I  do  not  consider  that  these  words 
involve  any  disposition  of  that  part  of  the  personal  estate 


1802. 

^— ' 

Enohtn 

and  Others 

Wylib 
and  Others. 


VOL.  X. 


B 


and  Others. 


18  CASES  IN  THE  HOUSE  OF  LORDS. 

1^62.        of  the  testator  bonsisting  of  the  English  property,  unless 

Enohiw       the  English  property  is  found  to  be  comprehended  within 
&nd  Others      ■%  inii** 

p.  the  words  of  the  description  contained  in  the  prior  part 

yi™       of  the  will. 

Now,  my  Lords,  upon  an  examination  of  the  words  of 
the  disposition  in  the  prior  part  of  the  will,  I  entirely 
accede  to  the  view  that  has  been  taken  in  the  courts  be- 
low, that  that  description  for  the  purposes  of  disposition 
does  not  extend  beyond  the  real  and  personal  property 
locally  situated  in  Russia.     I  am  compelled,  therefore,  to 
adopt  the  conclusion  which  has  been  arrived  at  by  the 
Vice  Chancellor  and   also   by  the  Lards  Justices,  con- 
curring as  I  do  entirely  in  the  observations  made  by  Lord 
Justice  Turner,  that  the  property  of  the  testator  which 
he  possessed  in  the  English  funds,  is  not  described  in  any 
part  of  this  will  for  the  purposes  of  disposition,  and  that 
in  fact  the  testator  died  intestate  with  regard  to  that  por- 
tion of  his  property. 

My  Lords,  being  particularly  anxious  that  it  should  be 
known  in  what  manner  a  question  of  this  kind  has  come 
within  the  jurisdiction  of  the  courts  below,  and  ultimately 
within  the  jurisdiction  of  this  House,  I  have  entered  into 
an  explanation  of  the  facts  and  history  of  this  case,  and  I 
have  no  hesitation  in  advising  your  Lordships  to  affirm 
the  decision  which  has  been  given. 

Lord  Cranworth : 

My  Lords,  the  question  in  this  case  is  as  to  the  mode 
in  which  the  Court  of  Chancery  ought  to  deal  with  a 
large  sum  of  consols  which  was  standing  in  the  name  of 
Sir  James  Wylie  at  his  death,  and  to  which  he  was  abso- 
lutely entitled,  for  his  own  sole  use  and  benefit  He  was 
a  British  subject,  but  he  had  long  been  domiciled  in  Rits^ 
sia,  where  he  died  a  bachelor  in  1864.     The  rules  of  law 
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upplicable  to  such  a  case  are,  as  I  conceive^  well  estab- 
lished ;  personal  property  in  this  country  belonging  to  a 
foreigner,  or  to  a  British  subject  domiciled  abroad,  can 
only  be  obtained,  in  the  event  of  his  death,  through  the 
medium  of  a  representative  in  this  country.  If  he  has 
died  intestate,  administration  will  be  granted  here,  limited 
to  the  personal  estate  in  this  country.  If  he  has  left  a 
will,  valid  by  the  law  of  his  domicile,  and  has  thereby 
appointed  executors,  probate  of  that  will  must  be  obtained 
here.  There  may  be  cases  of  a  more  special  nature,  but 
for  our  present  purpose  they  may  be  disregarded.  In 
every  case  the  succession  to  personal  property  will  be  regu- 
lated not  according  t6  the  law  of  this  country,  but  to 
that  of  the  domicile. 

Where  there  is  such  a  will,  and  probate  of  it  has  been 
obtained  here,  the  duty  of  the  court  in  administering  the 
property  supposing  a  suit  to  be  instituted  for  its  adminis- 
tration, is  to  ascertain  who,  by  the  law  of  the  domicile, 
are  entitled  under  the  will,  and,  that  being  ascertained,  to 
distribute  the  property  accordingly.  The  duty  of  ad- 
ministration is  to  be  discharged  by  the  courts  of  this 
country,  though  in  the  performance  of  that  duty  they  will 
be  guided  by  the  law  of  the  domicile.  This  was  the  mode 
in  which  the  law  was  laid  down  by  Lord  Cottenham  in 
this  House  in  the  case  of  Preston  v.  Lord  Melville  {w). 

Applying  these  well  established  rules  to  the  present 
case,  we  have  to  deal  with  a  will,  valid  by  the  law  of  the 
domicile,  appointing  executors  generally^  and  proved  by 
them  in  our  Court  of  Probate.  By  virtue  of  the  probate, 
they,  as  a  matter  of  course,  obtained  possession  of  the 
consols  in  question.     The  duty  of  the  court  is  to  take  care 
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Enohin      visions  of  the  will ;  all  debts  having  been  paid, 
and  Others       j^  ^^ie  first  place,  therefore,  it  is  necessary  to  construe 
Wtlie       the  will,  to  ascertain  whether,  by  its  terms  fairly  inter- 
preted according  to  the  construction  that  would  be  put 
upon  them  in  Ricssia,  any  specific  disposition  is  made  of 
this  sum  of  consols.     I  see  nothing  in  this  case  which 
suggests  the  conclusion  that  there  is  anything  in  the  laws 
of  Russia  leading  to  an  interpretation  different  from  that 
which  the  will  would  receive  in  this  country. 

It  was  argued  that  this  sum  of  consols  might  fairly  be 
understood  as  included  in  the  description  of  ^^  the  whole 
of  my  capital  which  shall  remain  with  me  after  my  death 
in  ready  money,  and  in  bank  billets  belonging  to  me." 
But  I  cannot  accede  to  that  argument.  It  may  be  that 
if  the  testator  had  given  the  whole  of  his  capital  which 
should  remain  with  him  after  his  death,  that  word 
"  capital"  would  have  been  wide  enough  to  include  his 
property  in  the  British  funds.  But  what  he  gives  is  not 
the  whole  of  his  capital,  but  the  whole  of  his  capital  '^  in 
ready  money  and  in  bank  billets."  Now  a  sum  of  consols 
cannot  be  described  as  ready  money,  and  the  evidence 
shows  clearly  that  bank  billets  are  a  sort  of  bank  notes 
well  known  in  Russia,  which  circulate  as  cash,  but  which 
carry  interest  after  a  lapse  of  six  months.  It  is  impossible 
to  hold  that  they  could  have  been  understood  as  including 
a  sum  of  consols  in  this  country. 

But  it  was  contended  that  whatever  might  have  been 
the  meaning  of  the  words  **  capital  in  ready  money  and 
bank  billets,"  if  they  had  stood  alone,  yet  here  the  con- 
text shows  that  the  testator  used  them  in  a  wider  sense, 
in  a  sense  which  would  comprehend  all  his  moveable 
property.     He  begins  his  will  by  saying,  "  I  make  this 
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will,  by  which,  in  case  of  my  death,  I  dispose  of  all  my 
moveable  and  immoveable  property.''     This,  it  was  ar- 
gued, shows  that  he  must  have  understood  everything  to 
be  included  under  the  word  ^'  capital,"  and  so  that  the  men- 
tion of  ready  money  and  bank  billets  could  not  have  been 
intended  to  qualify  the  generality  of  the  word  "  capital," 
but  merely  to  express  by  way  of  enumeration  some  of  the 
matters  of  which  the  capital  consisted.     I  do  not  feel  the 
force  of  this  argument     The  words  relied  on  show,  in- 
deed, an  intention  to  dispose  of  everything.     But  if  there 
are  no  words  to  be  found  in  the  will  which,  reasonably 
interpreted,  include  a  particular  species  of  property,  the 
prefatory  words  can  only  be  considered  as  indicating  an 
intention  which  the  testator  has  not  fulfilled.     This  re- 
mark applies  with  peculiar  force  to  the  present  will,  to 
which,  the  testator  expressly  states,  he  intended  to  make 
a  farther  will  by  way  of  supplement     I  cannot,  there- 
fore, attribute  to  these  prefatory  words  the  effect  con- 
tended for.     It  was  then  farther  argued,  that  our  Court 
of  Probate,  by  admitting  the  executors  to  a  general  pro- 
bate of  the  whole  will,  has  established  conclusively  that 
the  whole  personal  estate,  including,  of  course,  the  con- 
sols, became  vested  in  the  executors.     And  then  it  was 
contended  that  the  testator,  by  the  concluding  passage  of 
his  will,  has  implicitly  given  to  them  a  beneficial  interest 
in  the  whole  by  forbidding  any  one  to  question  their  dis- 
positions of  it     But,  in  the  first  place,  I  do  not  read  the 
passage  in  question,  in  the  latter  part  of  the  will,  as  mean- 
ing more  than  an  expression  of  the  testator's  opinion  and 
feeling  that  no  one  had  any  right  to  complain  of  the  dispo- 
sitions he  had  made,  or  of  his  executors,  for  carrying  them 
into  execution;  to  complain,  that  is,  of  his  moral  right 
But,  farther,  I  think  it  clear,  from  the  evidence  of  the 
Russian  advocates,  on  both  sides,  that  there  is  no  prin- 
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ciple  of  the  Russian  law  whicli  gives  any  beneficial  inte- 
rest to  executors.  The  advocates  consulted  by  the 
Respondents  state  expressly,  that  executors  are  bound  to 
fulfil  the  directions  of  the  will  exactly,  and  that  they  have 
no  other  powers  than  in  regard  to  the  property  mentioned 
in  the  disposing  part  of  the  will,  and  consequently  that 
any  residue  not  disposed  of  must  be  regulated  by  the 
laws  relating  to  intestacy.  The  advocates  consulted  by 
the  Appellants  do  not  express  any  opinion  at  variance 
with  this;  for  though  they  consider  that  the  consols 
ought  to  be  delivered  to  the  executors  equally  with 
the  testator's  other  property,  that  opinion  is  expressly 
founded  on  the  assumption  that  they  were  included  in 
the  bequest  of  the  "  capital."  There  is  nothing  in  this 
opinion  at  variance  with  the  doctrine  that  executors  take 
the  property  put  under  their  control  merely  for  the  pur- 
pose of  executing  the  testator's  directions  concerning  it, 
and  so  that,  if  there  are  no  such  directions,  it  must  be 
distributed  as  an  intestacy. 

If  this  had  been  the  will  of  an  JEnfflish  subject  domi- 
ciled in  England^  I  should,  without  hesitation,  have  come 
to  the  conclusion  that  the  testator  had  died  intestate  as  to 
the  fund  in  dispute ;  and  the  evidence  to  which  I  have 
referred,  satisfies  me  that  on  this  point  there  is  no  differ- 
ence between  the  law  of  Russia  and  that  of  England. 

It  follows  that  the  property  goes  to  those  who  are  en- 
titled to  it  by  the  laws  of  Russia,  as  on  an  intestacy.  I 
think  that  the  decree  rightiy  declared  that  the  testator 
died  intestate  as  to  his  beneficial  interest  in  all  his  pro- 
perty in  the  public  funds  of  Great  Britain,  and  properly 
directed  the  inquiries  consequent  on  that  declaration,  and 
therefore  that  the  decree  below  was  right,  and  that  the 
appeal  ought  to  be  dismissed. 
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Lord  Chelmsford:  1862. 

The  Appellants,  in  their  argument  addressed  to  your      Enohin 
Lordships,  contended  in  the  first  place  that  the  decree    *^   ^^   ®" 
appealed  firom  is  erroneous,  because  the  question  has  been      Wylib 
determined  in  their  favour  by  the   Court   of  Probate 
haying  granted  probate  to  them.     They  say  that  the 
Bespondents  in  that  court  put  their  case  on  the  ground 
that  there  was  no  gift  of  the  stock  in  the  English  funds 
to  the  executors,  but  an  intestacy  as  to  this  property,  and 
that  the  Judge,  by  granting  probate,  must  have  decided 
that  there  was  a  gift  of  the  stock  to  the  executors.    There 
can  be  no  doubt  that  the  Bespondents  founded  their  oppo- 
sition to  the  grant  of  probate  upon  what  they  alleged  to 
be  the  law  of  Russia^  that  executors  have  nothing  to  do 
with  property  undisposed  of  by  the  will,  which  must  be 
regulated  according  to  the  law  of  intestate  succession, 
without  their  interference.      The  Appellants,  on   their 
part,  insisted  that  the  stock  was  comprised  in  the  will, 
and  ought  to  be  delivered  equally  with  other  property  to 
the  executors  *'for  employment   conformably  with  the 
destination  at  the  wish  of  the  testator.''     The  Judge  was 
therefore  invited  by  both  parties  to  assume  the  ofiice  of 
a  court  of  construction  ;  but  they  could  not  confer  upon 
him  a  jurisdiction  which  did  not  belong  to  him.     His  sole 
duty*  was  to  ascertain  whether  the  persons  seeking   to 
revoke  the  letters  of  administration  granted  to  Walter 
Wylifi,  and  to  obtain  probate  of  the  will,  were  universal 
ot  limited  executors.     That  point  being  settled,  deter- 
mined the  right  to  probate.     The  Appellants  farther  in- 
sisted that  the  probate  having  given  the  executors  the 
right  to  receive  the  stock  in  the  English  funds,  the  Court 
of  Chancery  ought  to  have  ordered  it  to  be  transferred  to 
them,  to  be  disposed  of  according  to  the  directions  of  the 
Russian  tribunals.     But  the  fund  is  within  the  jurisdiction 
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of  the  court ;  the  rights  of  the  parties,  according  to  the  law 
of  the  domicile  (assuming  an  intestacy),  have  been  ascer- 
tained ;  the  next  of  kin  are,  for  the  most  part,  in  this 
country ;  and  why,  under  these  circumstances,  the  pro- 
perty should  be  remitted  to  the  forum  of  the  domicile,  in 
order  that  it  should  be  sent  back  again  to  be  distributed, 
and  why  the  court  should  be  incompetent  to  act  effec- 
tively and  finally  in  the  suit  which  has  been  instituted,  by 
decreeing  a  distribution  amongst  the  several  persons  en- 
titled, and  transmitting  to  Russia  the  shares  of  the  next 
of  kin  resident  there,  I  am  unable  to  comprehend. 

The  only  real  question  in  the  case  is  whether  there  is  an 
intestacy  as  to  the  stock,  or  whether  it  passed  by  the  wilL 
This  question  must  be  decided  by  the  intention  of  the  tes- 
tator, to  be  gathered  from  the  language  he  has  employed  to 
express  it  From  the  introductory  words  in  the  will,  there 
seems  to  be  little  reason  to  doubt  that  the  testator  had 
made  up  his  mind  to  dispose  of  all  his  property  moveable 
and  immoveable.  In  order  to  effectuate  this  object  a  court 
of  construction  would  be  warranted  in  giving  an  extended 
meaning  to  his  words,  so  as  to  make  them  embrace  pro- 
perty, which  ordinarily  would  not  pass  under  the  specific 
description  used.  But,  unless  we  can  arrive,  with  some- 
thing like  moral  certainty,  at  the  conclusion  that  the 
testator  meant  to  employ  his  words  in  a  sense  different 
from  that  which  they  commonly  import,  we  are  not  at 
liberty  to  attribute  to  them  another  meaning,  merely 
for  the  purpose  of  satisfying  a  general  intention  expressed 
at  the  outset  of  his  will,  and  which  he  might  afterwards 
have  omitted  to  carry  out  in  the  subsequent  dispositions. 

It  does  not  appear  to  me,  that  much  stress  ought  to  be 
laid  upon  the  passages  in  the  latter  part  of  the  will,  in 
one  of  which  the  testator  speaks  of  "  any  other  disposal 
wiade  previously  concerning  my  moveable  and  immoveable 
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property,"  which  is  merely  a  clause  of  revocation  of  any 
former  dispositions,  of  which  we  know  nothing,  and  in  the 
other,  beginning  "  As  all  my  moveable  and  immoveable 
property  is  my  own  and  honestly  acquired,"  where  he 
protests  against  the  right  of  any  one  to  interfere  with  the 
disposal  of  his  property  at  his  own  free  will  and  pleasure. 
Nor  do  I  think-  that  the  words,  "  No  one  has  a  right  to 
interfere  with  or  contest  the  dispositions  and  proceedings 
of  my  executors,"  in  this  clause,  which  begins  with  a 
reference  to  all  his  moveable  and  immoveable  property, 
can  (as  has  been  suggested)  be  construed  as  a  gift  of  the 
whole  property  to  the  executors,  without  at  the  same  time 
assuming  that  the  whole  property  previously  passed. 
The  executors  have  duties  to  perform  with  respect  to  the 
property  which  is  unquestionably  contained  in  the  will 
and  the  words  their  ^^  dispositions  and  proceedings"  would 
be  satisfied,  whether  the  whole  or  not  the  whole  of  the 
property  is  disposed  of. 

We  come  then  to  the  few  words  in  the  will  upon  which 
the  question  arises.  We  must  of  course  bring  to  their 
interpretation  the  persuasion  that  the  testator  had  begun 
his  will  with  an  intention  of  disposing  of  everything 
which  he  possessed.  K  then  we  had  found  in  the  will  a 
description  of  a  portion  of  his  property  as  *' ready 
money  "  without  more,  we  might,  in  deference  to  the 
evident  intention  of  the  testator  to  make  a  general  dis- 
position of  all  his  property,  have  followed  the  decision  of 
Vice  Chancellor  Parker  in  Waitey.  Combes,  and  have  given 
a  latitude  of  meaning  to  the  words  to  make  them  compre- 
hend stock  in  the  English  funds.  But  when  we  find  a 
bequest  expressed  in  these  terms,  ^'the  whole  of  my 
capital  which  shall  remain  with  me  after  my  death  in 
ready  money,"  I  do  not  see  how  it  is  possible,  without 
doing  the  greatest  violence  to  language,  to  give  them  the 
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enlarged  meaning  which  has  been  contended  for.  Ad- 
mitting to  the  fullest  extent  the  duty  of  a  court  of  con- 
struction to  find  out  the  intention  of  a  testator,  and  to 
give  effect  to  it  when  discovered,  and  not  doubting  that 
in  this  case  the  testator  had  the  general  intention  attri- 
buted to  him,  I  am  compelled  to  say  that  his  object  has 
been  frustrated  by  his  use  of  language  of  so  specific  a 
character  as  to  be  incapable  of  any  other  meaning  than 
that  which  the  words  themselves  convey. 

For  these  reasons  I  think  the  decree  appealed  firom 
ought  to  be  affirmed. 


Decree  affirmed,  and  appeal  dismissed  with  costs. 

Lords*  Journals,  3d  April  1862. 


1862.        Timothy  Tyrrell 


Feb  14.17,    T^®  Bank  of  London  and    Sir  J.  V. 
18. 20. 27.         Shelley  and  Others     -        -        - 


-   Appellant, 
\Respondents. 


Solicitor  and 
Client. 
Duty  and 
Eights  of 
Solicitor, 
IniereHon 
Money 

ordered  to  he 
restored. 
Pleading. 
Practice. 


It  is  an  established  role  that  a  solicitor  shall  not,  in  any  way  what- 
ever, in  respect  of  any  transactions  in  the  relation  between  him 
and  his  client,  make  gain  to  himself,  at  the  expense  of  his  client, 
beyond  the  amount  of  his  just  and  fair  professional  remuneration. 

T.J  a  solicitor,  had  a  private  arrangement  with  22.,  by  which  he  was  to 
receive  from  R,  a  share  in  certain  property  then  belonging  to  i2.,  and 
to  share  the  profit  to  be  obtained  from  the  sale  of  that  property.  In 
his  character  of  solicitor,  T.  acted  for  clients  (a  banking  company) 
in  the  purchase  of  the  larger  portion  of  that  property,  never  com- 
municating to  his  clients  the  £ftct  of  his  having  an  interest  in  it : 

Held,  affirming  the  decree  of  the  Court  below,  that  T.  was  to  be 
treated  as  a  trustee  for  his  clients  in  respect  of  hb  share  of  so 
much  of  the  property  as  they  had  actually  purchased  ;  but  a  part 
of  the  decree,  which  had  declared  him  to  hold  the  unsold  property 
also  in  trust  for  his  clients,  was  varied  ;  and ,  instead  thereof,  the 
value  of  Ts  half  of  that  property  was  directed  to  be  taken  into 
account  in  ascertaining  which  was  due  from  him  to  his  clients. 
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T^  haying  made  a  large  profit  on  the  sale,  was  ordered  to  pay  back 
the  amount  of  thb  profit  with  the  full  amount  of  interest  given  in 
caaee  of  a  breach  of  trust,  namely,  6  per  cent. 

To  the  bill  on  the  part  of  the  trustees  of  the  bank,  impeaching  the 
tranaM^on,  R.  had  been  made  a  defendant.  The  Court  below 
dismissed  the  bill  as  against  him.  This  was  erroneous,  but  no 
appeal  having  been  lodged  against  this  part  of  the  decree,  no 
order  could  be  made  upon  it. 


1862. 


Ttrrell 

r. 
Bank  of 
London 

and  Others. 


This  was  an  appeal  against  a  decree  of  the  Master  of 
the  Rolls.     The  Appellant  was  a  solicitor ;  the  Bespon- 
dents  are  the  persons  constituting  the  Bank  of  London, 
and  the  trustees  for  that  bank.    The  late  Mr.  Moxhay 
was  the  owner  of  premises  in  the  City  of  London,  with  a 
southern  frontage  in  Threadneedk-street,  extending  back- 
wards about  140  feet,  and  having  two  other  frontages, 
one  in  Old  Broad-etreet  and  the  other  in  Cushion-couTt. 
Mr.  Moxhay  had  erected  on  a  part  of  this  property  the 
building  known  as  the  Hall  of  Commerce.     The  property 
in  question  was  mortgaged  by  him  to  a  Mrs.  Campbell  for 
40,000  Ly  and,  on  his  death,  she  foreclosed.     In  1854,  nine 
persons,  of  whom  one  E.  R.  Read  was  the  chief,  united 
together  to   buy  this  property,  which  Mrs.    Campbell 
agreed  to  sell  to  them  for  49,200  /.     The  agreement  for 
the  sale  was  made  in  September  1854,  and  a  deposit  of 
1,000  /.  pidd ;  but,  in  December  of  that  year,  Mrs.  Camp- 
hell  consented  to  enlarge  tiie  time  for  completing  the 
contract  till  June  1855. 

On  the  15th  January  1855,  the  Appellant,  Mr.  Paine 
one  of  his  partners,  and  Mr.  Scott,  met  together  at  the 
Appellant's  oflSce,  for  the  purpose  of  considering  a  project 
for  the  establishment  of  anew  Joint  Stock  Banking  Com- 
pany. They  agreed  upon  a  scheme ;  and  it  was  stated 
in  the  minutes  of  the  meeting,  that  "  Messrs.  Tyrrell, 
Paine  and  Layton  expressed  their  willingness  to  under- 
take the  office  of  solicitors  to  the  bank.''    In  the  same 
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1862.        minutes  it  was  recorded,  that  "  Mr.  Scott  expressed  hig 

Ttrbell     willingness  to  undertake  the  oflSce  of  secretary  to  the 

Bank  of      bank."     It  was  also  resolved,  "  that  the  central,  or  head 

London       oflSce,  be  in  the  City  of  London^    At  this,  and  at  other 
and  Others.  .  "^  i  t    • 

meetings  of  the  promoters,  the  Appellant  acted  as  their 

chairman.  On  the  19th  January y  the  Appellant  applied 
to  Sir  J.  V.  Shelley  to  be  chairman  of  the  projected  bank. 
He  consented,  and  from  that  time  the  Appellant  and  Read 
severally  acted  as  solicitor  and  as  secretary  to  the  newly- 
formed  company.  On  the  3d  February  1855,  Mr.  Viyers, 
a  surveyor,  offered  the  whole  of  the  premises  to  the  soli- 
citors engaged  in  forming  "  The  City  Bank,"  at  55,000  /. ; 
but  they  could  not  then  treat  for  the  same.  On  the  7  th 
February,  at  a  meeting  of  the  co-adventurers.  Read  ob- 
jected to  this  offer,  and,  by  paying  150  L  to  each  of  the 
co-adventurers  who  had  paid  100/.,  purchased  up  their 
interest,  and  claimed  to  be  the  sole  person  entitled  to  the 
property  under  the  agreement  with  Mrs.  Campbell.  On 
the  6th  February  he  had  spoken  about  the  property  to 
Tyrrell,  and  expressed  his  wish  that  it  should  be  offered 
for  sale  to  TyrrelTs  projected  bank.  On  the  8th  February, 
Read  had  a  conversation  with  Tyrrell  about  this  property, 
and,  as  Tyrrell  stated  in  his  answer,  it  was  agreed,  '^  that 
we  should  be  jointly  and  equally  interested  in  the  said 
agreements  of  the  20th  September  and  23d  December  1854 
(except  as  to  a  messuage  and  premises  comprised  therein, 
known  as  No.  8,  Old  Broad-Qtreet,  in  the  entirety  of 
which  Read  was  to  be  entitled  for  his  own  benefit),  and 
that  the  same  agreement  should  be  performed,  and  the 
purchase  completed,  and  the  premises  altered,  let,  re-sold, 
or  otherwise,  at  our  joint  and  equal  risk,  and  for  our 
joint  and  equal  benefit,  but  that  the  alteration,  letting, 
re-sale,  or  other  disposition  of  the  said  premises,  and  all 
negotiations  relating  thereto  should  be  made  and  carried 
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cm  by,  and  in  the  name  of,  the  said  Read  alone,  and  that 
my  name  should  not  appear  or  be  made  use  of  in  the 
matter.**     This  agreement  was  not  reduced  into  writing 
till  the  10th  March.     It  was  then  signed,  but  dated 
hack  as  of  the  8th  February.     Scott  deposed,  that  on  the 
8&  February  he  had  a  conversation  with  the  Appellant 
on  the  subject  of  premises  for  the  bank ;  that  it  arose 
from    Tyrrell  mentioning  the  Hall  of  Conmierce,  and 
stating  that  Read  had  written  to  him  or  seen  him  on  the 
subject,  and  Scott  imderstood  from  the  Appellant  that 
Read  was  the  proprietor  of  the  Hall  of  Conmierce,  or  had 
the  disposal  of  it;  the  Appellant  said  it  was  a  very  excel- 
lent site  for  the  bank,  and  Scott  thereto  assented.    On  the 
9th  February y  Recui,  in  answer  to  a  supposed  letter  from 
Tyrrell  (for  in  fact  none  had  been  written),  wrote  a  letter 
to  him,  saying,  "  I  beg  to  inform  you,  that  the  price  asked 
for  the  Hall  of  Commerce,  with  the  freehold  upon  which  it 
stands,  is  1 10,000  /.,  an  amount,  if  I  am  credibly  informed, 
refused  by  the  original  proprietor,  who  asked  and  adhered 
to  his  price  of  120,000  /."   The  letter  then  went  on  to  give 
reasons  why,  considering  what  had  been  paid  for  adjoin- 
ing property,  this  was  not  to  be  considered  an  exorbitant 
price.     On  the  same  9th  February ,  Tyrrell  saw  Scotty  and 
mentioned  Read*Q  letter,  and  (for  their  evidence  differed 
as  to  this  point)  either  expressed  his  own  opinion,  that 
the  price  asked  was  unreasonable,  or  concurred  with 
ScotfB  opinion  to  that  effect.      Scott  thought  that  all 
that  was  needful  to  be  done  was  to  secure  the  refusal 
for  a  limited  period,  and  Tyrrell  accordingly  wrote  to 
Read  for  that  purpose,  and  received  an  answer,  that  the 
matter  should  be  considered  open  ^^  till  the  20th  instant 
inclusive."     On  the  13th  Februaryy  at  a  meeting  of  the 
promoters,  Scott  was  formally  appointed  secretary,  and 
Tyrrelly  Paine,  and  Layton  were  formally  appointed  soli- 
citors to  the  company.     On  the  13th  March,  sufficient 
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subscriptions  for  shares  having  come  in,  the  banking  comi* 
pany  was  considered  to  be  completely  formed.  Towards 
the  latter  end  of  March,  Scott  consulted,  in  a  friendly, 
and  not  professional  form,  Mr.  Bunning  (the  City  archi- 
tect) on  the  subject  of  these  premises,  and  Mr.  Bunning, 
estimating  the  real  value  of  the  property  at  about 
70,000  /.,  expressed  his  opinion,  that  the  bank  ought  not 
to  lose  the  opportunity  of  securing  them  at  80,000  /. 
Scott  made  inquiries,  and  reported  the  results  to  the 
directors,  who,  on  the  31st  March,  resolved  "that  the 
solicitors  be  instructed  to  make  inquiries,  and  to  obtain 
the  fullest  particulars  relative  to  the  said  property."  On 
the  5th  April  there  was  laid  before  the  directors  a  letter 
from  Ready  offering  "  the  Hall  of  Commerce  in  Thread-- 
needle-Btreet  for  90,000  /. ;"  and  the  solicitors  were  then 
ordered  to  enter  into  negotiations  with  authority  to  offer 
any  sum  not  exceeding  60,000  L  On  the  12th  April  this 
offer  was  made  and  declined.  On  13th  April  an  offer 
was  made  from  Read  at  71,000  L,  and  declined  by  the 
directors ;  but  the  "  solicitors  were  authorised  to  intimate 
that  if  an  offer  of  the  building  is  made  at  once  for 
65,000  /.  it  will  be  accepted."  At  a  meeting,  on  the  24th 
April  an  offer,  at  this  amount,  was  made,  and  the  soli- 
citors were  instructed  to  accept  it.  The  purchase  thus 
made  did  not  include  the  whole  of  the  property.  Of 
this  gross  sum,  500  /.  were  paid  in  satisfaction  of  some 
claim  by  other  parties ;  48,410/.  4*.  2d.  were  paid  to 
Mrs.  Campbell,  and  the  remainder  finally  paid  over  to 
Read.  It  was  alleged,  that  the  profit  to  the  Appellant 
Read  on  the  sale  to  the  Respondents  amounted  to  6,000  Z. 
each,  and  that  the  unsold  property  was,  in  addition,  worth 
8,000/.  Doubts  were  soon  afterwards  thrown  on  the 
right  of  Read  alone  to  make  this  sale,  and  in  2>e- 
cember  1855  and  November  1856  suits  were  instituted 
against  him  by  some  of  his  co-adventurers   seeking   \o 
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hare  the  benefit  of  what  he  had  done.  The  first  suit  was 
compromised.  In  February  and  April  1857,  Read  and 
the  Appellant  were  examined  in  the  latter  of  these  suits. 
In  consequence  of  what  transpired  on  these  examina- 
tions, the  Bespondents  filed  their  bill  against  the  Appel- 
lant and  Read  and  the  other  necessary  parties,  praying 
that  the  Appellant  and  Read  might  account  to  the  Be- 
spondents for  the  profits  made  by  them,  respectiyely, 
upon  llie  sale  of  the  premises,  and  that  the  Appellant  and 
Read  and  all  necessary  parties  might  convey  such  parts 
of  the  premises  as  had  not  been  conveyed  to  the  Bespon- 
dentPy  (the  Bespondents  being  willing  to  give  the  Appel- 
lant and  Read  credit  for  the  purchase-money  paid  to 
Mrs.  Campbell  and  for  all  sums  paid  in  buying  up  the 
claims  of  the  co-adventurers),  and  for  general  relief.  The 
Appellant  and  Read  having  put  in  their  answers,  and 
evidence  having  been  taken,  the  Master  of  the  Rollsy  on 
the  30th  June  1859,  ordered,  that,  as  to  Ready  the  bill 
should  be  dismissed,  but  without  costs ;  and  it  was  de- 
clared that  Tyrrell,  the  now  Appellant,  was  a  trustee  for 
the  Bespondents  of  all  the  interest  acquired  by  him  in 
the  hereditaments,  and  that  the  Bespondents  were  en- 
titled to  the  clear  profits  derived  from  the  sale  of  the 
same;  and  accounts  were  directed,  and  it  was  ordered, 
that  the  Appellant  should  convey  to  the  Bespondents  all 
his  share  and  interest  in  all  the  hereditaments  purchased 
from  Mrs.  Campbell,  and  remaining  unsold  (a).  This 
was  the  decree  appealed  against. 
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The  Solicitor  General  (Siri?.  Palmer),  and  Mr.  Rolt 
(Mr.  Speed  was  with  them),  for  the  Appellant : 

The  bill  asked  relief  which  it  is  not  in  the  power  of 
the  Court  to  grant,  namely,  that  the  Appellant  and  Read 

(a)  27  Beav.  273. 


82 


CASES  IN  THE  HOUSE  OF  LORDS. 


1862. 
Tyrhell 

V. 

Bank  of 

London 

and  Others. 


may  account  to  the  Respondents,  and  pay  them  not  only 
the  profit  realised  on  the  sale  of  the  Hall  of  Commerce,  of 
which  the  Respondents  were  the  purchasers,  but  also  the 
value  of  such  portions  of  the  purchased  property  as  still 
remained  unsold.  The  Master  of  the  Rolls  dismissed  the 
bill  as  to  Read,  who,  he  said,  was  a  stranger ;  but  granted 
the  prayer  as  to  the  Appellant.  This  decree  cannot  be 
supported ;  first,  the  Respondents  never  had  any  interest, 
and  have  not  now  any  right  to  claim  an  interest  in  the 
Appellants'  original  purchase  from  Read  of  one-half  the 
property ;  and  secondly,  as  to  the  Hall  of  Commerce  itself, 
they  may  have  a  right  to  rescind  the  contract,  and  to 
have  a  return  of  the  purchase -money,  with  interest, 
Driscroll  v.  Bromley  (i),  but  no  more.  They  cannot  keep 
the  premises  purchased  under  a  contract,  and  yet  refuse 
to  perform  the  terms  of  that  contract,  nor,  if  they  call  on 
the  Appellant  to  account  to  them  as  their  solicitor  and 
agent,  can  they  make  him  do  so,  except  so  far  as  relates 
to  the  property  sold:  The  Great  Ltixembourg  Railway 
Company  v.  Magnay{c\  At  the  time  the  letter  was 
written,  with  the  offer  of  sale  for  110,000/.,  the  Appellant 
had  not  received  any  authority  to  treat  for  the  company, 
nor  did  he  receive  any  authority  to  do  so  till  the  end  of 
March  1855.  There  was  nothing  before  that  time  which 
could  prevent  him  from  buying  the  property.  An  agency 
cannot  be  established  retrospectively  to  affect  his  rights. 
[The  Lord  Chancellor  (Lord  Westbury).  But  was  he  not 
during  all  that  time  the  adviser  of  the  company ;  had  he 
not  a  higher  duty  than  that  of  agent  ?]  He  had  not ; 
his  duty  up  to  that  time  had  been  merely  to  get  share- 
holders to  join  the  company.  There  was  no  Board  of 
Directors ;  there  had  not  arisen  any  necessity  to  purchase 


(*)  1  Jurist  (O.S.)  238.306. 
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premises  for  occupation.  [The  Ltord  Chancellor :  Were 
not  the  6,000  L  obtained  by  him  through  concealing  the 
fact  that  he,  the  solicitor  of  the  Respondents,  was 
selling  to  them  his  share  of  a  certain  property  ?  Can 
any  obligation  of  agent  be  higher  than  that  of  solicitor?] 
Still,  that  will  not  give  the  Respondents  more  than  a  right 
to  rescind  the  contract.  And,  at  all  events,  supposing  that 
accounts  may  be  directed,  they  must  be  confined  to  the 
Hall  of  Conunerce,  which  was  the  only  subject  of  dealing 
and  purchase  by  the  Respondents,  and  cannot  extend  in 
any  way  to  affect  the  other  property. 

There  are  three  classes  of  cases  applicable  to  a  matter 
of  this  kind.  First,  when  the  trustee  or  agent  (it  is  not 
here  meant  to  insist  on  any  distinction  between  them) 
openly  or  secretly  prevents  the  cestui  que  trust  or  princi- 
pal from  purchasing  property,  and  purchases  it  for  him- 
self for  the  purpose  of  gaining  a  profit  for  himself,  as  in 
Fox  V.  Machreth  (d) ;  there  the  cestui  que  trust  may  require 
the  other  party  to  be  declared  a  trustee  for  him.  The 
second  class  is  where  the  trustee,  agent,  or  solicitor,  sell- 
ing his  own  property  to  the  cestui  que  trusty  principal,  or 
client,  conceals  the  fact  that  it  is  his  own.  There  the 
contract  may  be  set  aside,  and  that  is  the  class  of  cases 
within  which  the  present  falls,  and  no  other  decree  can 
be  made  f^ainst  the  solicitor.  The  last  class  is,  where 
the  agent  is  expressly  employed  to  buy  or  sell,  and  he 
does  so  at  a  certain  price,  and  then  misrepresents  to  his 
client  what  has  been  done,  and  by  buying  at  one  price 
and  selling  at  another,  gains  for  himself  a  profit  on  the 
transaction ;  there  the  client  has  a  right  to  say,  ^^  The 
transaction  is  mine,  and  I  am  entitled  to  all  the  profit  of 
it"    Nothing  of  that  sort  has  occurred  here.     The  test 
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by  which  to  try  the  class  to  which  this  case  must  be  re- 
ferred, is  this :  Had  the  Appellant  become  the  owner  of 
the  property  before  he  was  in  any  way  authorised  by  the 
company  to  negotiate  for  the  purchase  of  it?  if  he  had, 
there  is  no  pretence  to  treat  him  as  a  trustee  for  the  com- 
pany. He  had  a  right  to  purchase  a  share  of  this  pro- 
perty, and  he  had  a  right  to  sell  it  to  the  company.  No 
rule  of  law  prevents  that.  Cane  v.  Allen  {e).  All  that  is 
required  is,  that  he  shall  not  take  an  unfair  advantage  of 
his  situation.  Then  again,  if  not  a  purchaser  of  the  pro- 
perty, had  he  agreed  with  Read  to  procure  this  purchase, 
and  to  share  the  profits  of  the  transaction,  and  had  he 
entered  into  such  agreement  before  he  received  from 
the  company  instructions  to  purchase  ?  [Lord  Vranworth : 
Or  was  that  a  matter  of  subsequent  recognition  ?]  No ; 
it  is  not  admitted  that  that  would  be  sufficient.  [Lord 
Cranworth:  Suppose  that  there  was  not  any  binding 
agreement,  but  that  Read  said  to  the  Appellant,  '^If 
they  will  buy,  you  shall  have  a  large  benefit  from  the  busi- 
ness."] That  would  not  be  sufficient  to  make  him  liable 
to  be  treated  as  a  trustee  for  the  company.  There  must 
be  a  binding  agreement.  Suppose  a  solicitor  knew  that 
there  was  a  farm  close  adjoining  to  the  estate  of  one  of 
his  clients,  and  also  knew  that  it  was  very  likely  the  client 
would,  if  he  could,  buy  that  farm ;  and  suppose  that  the 
solicitor  before  any  instruction  given  by  the  client,  bought 
it  for  himself,  and  had  it  conveyed  not  to  himself  but  to 
trustees  for  him.  Suppose  that  the  client  afterwards 
instructed  the  solicitor  to  buy  this  farm  for  him,  and  the 
solicitor  negotiated  the  purchase  as  if  the  farm  belonged 
to  the  trustees,  and  after  the  transaction  was  completed, 
the  client  discovered  that  the  farm  was  in  truth  the  pro- 
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perty  of  the  Bolicltor,  the  client  might  set  aside  that  con- 
tract, but  could  not,  because  the  solicitor  had  bought  for 
his  own  profit  on  a  mere  contingency  of  a  moral  kind,  insist 
on  keeping  the  farm,  and  yet  claim  to  keep  it  not  at  the 
price  agreed  on,  but  at  that  at  which  the  solicitor  had  bought 
it     Or,  suppose  the  owner  of  the  property  said  to  the 
solicitor.  There  is  a  farm  I  have  got,  and  I  will  sell  you 
half  of  it  at  a  certain  price,  and  at  some  future  day  you 
will  get  it  purchased  by  your  clients  ;  and  things  after- 
wards happened  as  was  expected.     The  Court  would  treat 
that  as  equitable  fraud,  and  would  make  the  solicitor  re- 
fund the  money  and  pay  the  expenses,  but  there  the 
equitable  relief  would  stop.     G6  a  step  farther ;  suppose 
the  owner  of  the  property  says  to  the  solicitor,  I  will  give 
you  5,000  /.  if  you  will  get  your  client  to  purchase  the 
estate,  and  the  solicitor  does  so ;  that  would  be  gaming  a 
bribe ;  but,  when  the  facts  were  discovered,  though  the 
client  might  repudiate  the  purchase,  he  could  not  keep 
the  property  and  yet  insist  on  being  paid  the  sum  which 
the  solicitor  was  to  receive.     Where  what  was  done  was 
80  done  after  instructions  to  the  solicitor  or  agent,  the 
client  could  get  no  relief  beyond  that  of  rescinding  the 
purchase.     But  where  the  agent,  acting  under  direct  in- 
structions previously  given,  took  advantage  of  his  employ- 
ment to  obtain  a  benefit  for  himself,  he  was  held,  as  to 
that  benefit,  a  trustee  for  his  principals.     Fox  v.  Mack" 
reth  (/)  ;  Fawcett  v.   Whitehouse  (g)  ;  Driscoll  v.   Brom- 
ley (A) ;    Lees  v.  Nuttall  (i) ;    and    The  Midland  Railway 
Company  y.  Hudson  {j)y  illustrate  this  distinction.     [The 
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Lord  Chancellor  mentioned  Hichens  v.  Congreve  (A.)  ] 
There  the  parties  negotiating  had  been  expressly  em- 
ployed for  that  purpose,  and  were  therefore  held  to  be 
trustees  for  their  principals.  There  had  been  no  such 
express  employment  here  till  after  the  time  when  the 
Appellant  had  become  owner  of  the  property.  The  prin- 
ciple of  this  distinction  was  explained  by  the  Master  of  the 
Rolls  in  ITie  Great  Luxembourg  Railway  Company  v. 
Magnay  (J) ;  it  had  long  ago  been  established  in  Massey 
V.  Davies  (m),  where  the  clerk  of  a  company  who  was  a 
secret  partner  in  a  firm  that  sold  goods  to  the  company,  was 
held  bound  to  account  for  his  share  of  the  profits  thereby 
made,  but  that  was  expressly  because  at  the  time  he  made 
the  purchases  he  was  avowedly  and  expressly  acting  as 
agent  for  the  company  for  which  they  were  made.  And 
that  was  the  real  ground  of  the  decision  in  Bentley  y. 
Craven{ti)\  and  Beck  v.  Kantorowicz {o)  carries  it  no 
farther. 

Here  there  was  in  fact  no  such  emplojrment  at  the 
time  the  Appellant  entered  into  the  arrangement  with 
Read.  There  is  no  semblance  of  his  having  had  autho- 
rity to  treat  for  the  purchase  of  this  property  till  the 
31st  Marchf  and  even  then  he  was  only  ordered  to  make 
inquiries.  It  might  be  that  the  Appellant  and  his  firm 
accepted  the  office  of  solicitors  to  the  company  at  an 
earlier  period,  but  that  did  not  involve  any  authority  to 
purchase  premises  for  the  company.  It  required  a  dis- 
tinct and  express  authority  to  enable  him  to  do  that 

The  Lord  Chancellor  (at  the  conclusion  of  the  argument 
for  the  Appellant),  said  that  the  House  would  relieve  the 

(i)  1  Ross.  &  Myl.  160,  n.         (m)  2  Ves.  J.  317. 
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Respondents'  counsel  from  answering  that  part  of  the        1862. 
argument  which  related  to  the  monies  received  bj  the     Ttrrbll 
Appellant  for  the  premises  included  in  the  indenture  of     g^JJic  ^f 
the  1 1th  August  1855^  and  the  direction  that  he  should      London 
pay  over  the  profits  derived  from  that  transaction^  but 
would  leave  them   to  maintain   the  other  part  of  the 
decree,  namely,  that  which  declared  the  Appellant  to  be 
also  a  trustee  for  the  Kespondents  of  that  part  of  the 
property  contained  in  the  agreement  between  Read  and 
himself,  which  had  not  been  sold  to  the  Respondents. 

Sir  H.  Cairns  and  Mr.  Amphlett  (Mr.  E.  Maenaghten 
was  with  them)  for  the  Respondents : 

In  that  respect  the  decree  can  be  supported  on  two 
propositions ;  first,  that  an  agent  employed  by  a  principal 
as  a  negotiator  and  adviser  concerning  the  purchase  of  an 
estate,  and  who  has  accepted  the  employment,  is  bound  to 
use  his  best  exertions  to  enable  his  principal  to  purchase 
on  the  most  favourable  terms,  and  is  not  at  liberty  to  ob- 
tain for  himself  the  estate,  or  any  interest  therein,  or  any 
ghare  from  the  profits  to  be  made  from  its  sale ;  and  if  he 
does,  the  principal  is  entitled  to  repudiate  the  transaction 
altogether,  or  to  adopt  it,  and  take  advantage  of  what  has 
been  done,  Bentley  v.  Craven  (p),  or  may  require  a  sur- 
render of  the  interest  or  of  the  share  of  the  profits. 
Beck  V.  Kantorouncz  {g).  As  to  this  proposition,  it  makes 
no  difference  if  the  negotiator  and  adviser  is  not  the 
plenipotentiary  to  complete  the  purchase,  but  the  rule 
applies  if  he  is  merely  the  medium  of  communication  and 
the  adviser  of  the  terms  proposed.  The  second  proposition 
18  this  :  The  case  is  stronger  and  the  equity  higher  when 
the  interest  is  acquired,  and  a  premium  of  any  kind  re- 

(p)  18  Bear.  75.  (q)  3  Kay  &  Jo.  230. 
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ceived  by  the  negotiator  and  adviser  in  consideration  of 
his  power  to  induce  his  principal  to  conclude  a  bargain 
for  the  estate  or  any  part  of  it.  In  that  case  he  must 
surrender  to  the  principal  all  the  interest  so  acquired,  or 
the  premium  so  received  by  him ;  and  it  does  not  make 
any  difference  whether  the  corrupt  arrangement  is  made 
in  the  expectation  and  confidence  that  he  would  obtain 
and  exercise  this  power,  or  that  he  actually  possessed  the 
power  when  making  that  arrangement  Nothing  can 
be  more  just  than  the  application  of  these  rules  to  the 
present  case,  for  the  Kespondents  merely  ask  to  have  the 
premises  at  the  value  at  which  it  is  clear  that  Read  would 
have  parted  from  them  to  anybody  on  the  10th  March, 
The  facts  show  that  here  the  Appellant  was  not  the  owner 
of  the  property  at  the  time  he  received  authority  on  be- 
half of  the  Kespondents  to  treat  for  its  purchase,  and  that 
he  became  interested  in  it  because  he  knew  that  it  was 
likely  to  be  bought  by  them,  and  with  the  view  to  influ- 
ence them  in  favour  of  making  the  purchase.  If  so,  all 
the  interest  he  then  acquired,  was  acquired  in  trust  for 
the  Respondents. 

It  is  clear  that  the  only  motive  of  Read  in  giving  an 
interest  to  the  Appellant,  arose  from  the  Appellant's  con- 
nexion with  the  bank  as  its  solicitor.  Fatccett  v.  White^ 
house  (r),  is  therefore  directly  in  point  for  the  Respon- 
dents, and  they  are  entitled  to  all  the  profits  made  by 
the  transaction.  Taylor  v.  Salmon  {s\  shows  that  whe- 
ther he  is  the  actual  proprietor  of  the  estate  or  not  at 
the  moment  he  enters  into  the  negotiation,  is  not  mate- 
rial with  reference  to  the  application  of  the  principle  that 
a  solicitor  or  agent  cannot  make  his  employment  the  means 
of  benefiting  himself  at  the   expense  of  his  principaL 
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Here  the  Appellant  was  acting  for  the  Respondents  in        1862. 
respect  of  the  whole  of  the  property,  and  therefore  his      Tyrrell 
liability  to  be  treated  as  a  trustee  must  extend  over  the      t>  ^'    m 

_  15ANK  Of 

whole.  London 

and  Othen. 

TTie  Solicitor  General  in  reply  : 

The  agency  extended  only  to  the  property  actually  pur- 
chased by  the  company. 

The  Lord  Chancellor  (Lord  Westbury) : 

My  Lords,  the  decision  which  I  shall  advise  your  Lord-  27  Febraary. 
ships  to  pronounce  in  this  case  rests,  in  my  opinion,  on 
very  clear  principles  and  rules  of  conduct,  of  which  it 
would  be  in  the  highest  degree  mischievous  to  impair  the 
force  or  weaken  the  application.  In  my  view  of  the 
case,  it  is  only  necessary  to  ascertain,  that,  at  the  time 
when  the  Appellant  agreed  to  take  from  Mr.  Read  one 
half  of  his  purchase,  he,  the  Appellant,  was  acting  in  the 
capacity  of  solicitor  to  the  Respondents,  and  that  he  had 
advised,  or  intended  to  advise,  his  clients  to  purchase 
that  part  of  the  property  which  was  ultimately  bought  by 
his  clients.  It  is,  I  think,  inunaterial  whether  a  solicitor 
had,  before  his  own  contract,  advised  the  client  to  buy, 
and  the  client  had  agreed  to  act  under  such  advice,  or 
whether  the  solicitor  intended  only  to  give  the  client  such 
recommendation,  if,  in  the  result,  we  find  the  client  buying 
the  property  whilst  acting  under  the  advice  of  the  solicitor. 
The  consequence  is,  I  think,  the  same.  The  principle  is 
that  the  solicitor  shall  not  be  permitted  to  make  a  gain 
for  himself  at  the  expense  of  his  client.  The  client  is 
entitled  to  the  full  benefit  of  the  best  exertions  of  the 
Bolicitor.  The  relation  of  solicitor  and  client  involves,  of 
course,  the  relation  of  principal  and  agent.  The  duties 
of  the  first  relation  include  all  those  of  the  second  and 
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1862.       something  more ;   and  I  prefer,  therefore,  to  rest  my 

Tyrkell     opinion  in  this  case  on  the  obligations  of  a  solicitor  to  his 

Bank  of      client,  and  on  the  conduct  of  the  Appellant  being  a  viola- 

LoNDON      tion  of  the  duties  and  confidence  which  are  incident  to 
and  Others. 

that  relation. 

It  is  clear,  that  the  relation  of  solicitor  and  client  must 
be  considered  as  subsisting  at  the  time  of  the  first  step 
that  was  taken  by  the  Appellant  in  the  acquisition  of  the 
property  in  question.  It  is  true,  that  if  the  7th  of  Feb^ 
rtiary  1855  be  taken  as  the  date  of  the  first  step,  the 
company  was  not  then  in  existence ;  it  was  still  unborn ; 
but  it  was  conceived,  and  was  in  the  process  of  formation  i 
and  it  had  been  arranged  between  the  promoters,  of 
whom  the  Appellant  was  one,  that  if  the  company  should 
be  formed  the  Appellant's  firm  should  be  the  solicitors  of 
that  company ;  and,  accordingly,  as  soon  as  it  was  formed 
the  Appellant  claimed  to  have  acted  as  its  solicitor  from 
the  middle  of  the  month  of  February  1855  ;  and  he  was 
paid  for  acting  in  that  character  out  of  the  monies  of  the 
company.  If  we  take  the  time  when  the  first  legal  con- 
tract between  /{eocf  and  the  Appellant  was  made,  namely, 
the  9th  or  10th  of  March  1855,  the  company  had  then 
been  fully  formed,  and  the  Appellant's  firm  acted  as  its 
confidential  solicitors,  and  the  company's  want  of  a  building 
like  the  Hall  of  Commerce  had  been  fully  ascertained ; 
but  I  take  the  earlier  time  in  February  as  the  most 
favourable  to  the  case  of  the  Appellant. 

Some  difference  in  the  evidence  exists  as  to  the  actual  day 
of  the  agreement  between  the  Appellant  and  Mr.  Read; 
but  I  think  this  difference  is  altogether  immaterial,  be- 
cause my  opinion  is  based  upon  these  palpable  conclu- 
sions which  are  derived  from  the  admitted  facts  of  the 
case,  and  which  are  furnished  by  the  intrinsic  evidence  of 
the  transaction. 
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In  the  be^nning  of  February^  Read  and  some  other 
persons  were  the  purchasers  of  the  property  in  question, 
together  with  some  adjoining  premises.  On  the  5th  or 
6th  of  February  (the  day  is  immaterial)  there  was  a 
meeting  between  Read  and  the  Appellant  It  is  clear, 
that  the  formation  of  the  company  and  the  eligibility  of 
the  Hall  of  Commerce  for  the  establishment  of  that  com- 
pany, were  subjects  discussed  between  Read  and  the 
Appellant.  From  what  took  place  between  them,  it  is 
clear  that  Read  immediately  concluded  a  contract  with  his 
co-purchasers  for  the  acquisition  of  their  interests,  and  it 
is  also  clear  that  Read  agreed  to  give  to  the  Appellant 
one-half  of  the  entire  purchase  which  he  had  thus  gathered 
into  his  own  hands. 

There  was  no  consideration  given  by  the  Appellant  to 
Head  for  that  beneficial  purchase.  The  Appellant  dis- 
tinctly admits,  that  he  believed  at  the  time  that  the  pro- 
perty in  question  was  worth  a  very  much  larger  sum  of 
money  than  that  which  was  to  be  paid  for  it  under  Read^a 
contract.  The  true  consideration  between  Read  and  the 
Appellant  is  to  be  plainly  collected  from  that  letter 
which  it  is  admitted  was  written  by  Read  in  collusion 
and  in  concert  with  the  Appellant,  and  the  very  form  of 
which  was  agreed  upon  between  them. 

That  letter  is  dated  on  the  9th  of  February  1855 ;  and 
without  thinking  it  necessary  to  read  it  at  length  to  your 
Lordships,  I  must  remind  your  Lordships  of  the  impor- 
tant circumstance  that  the  letter  conmiences  with  that 
which  it  is  admitted  had  no  reality,  namely,  it  professes  to 
be  an  answer  to  an  application  by  the  Appellant  Tyrrell 
to  Ready  for  the  purpose  of  purchasing  the  Hall  of  Com- 
merce for  the  use  of  the  company.  The  Appellant  must 
be  concluded  by  that  which  he  has  deliberately  caused  to 
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1862.        be  represented.    Your  Lordships^  therefore,  must  hold 
Tybrell      that  the  Appellant  had  placed  himself  in  the  position  of 
Bank  of      solicitor  for  this  intended  company,  applying  to  Read  as 
London      the  ostensible  owner,  for  the  purpose  of  buying  these 
premises  on  behalf  of  the  company.     The  language  of 
the  letter  thus  written  by  Ready  in  pursuance  of  this  mu- 
tual concert,  begins  in  the  following  way :  **  In  reply  to 
your  favour  of  this  date,  I  beg  to  inform  you  that  the 
price  asked  for  the  Hall  of  Commerce  is  "  such  and  such 
a  sum. 

The  correspondence  that  followed  equally  proceeded 
upon  the  same  fictitious  basis,  namely,  the  fiction  of  Read 
being  the  actual  owner  of  the  entire  property,  and  of 
Terrell  being,  which  in  reality  he  was  or  must  be  taken 
to  have  been,  the  agent  of  the  intended  company,  for  the 
purpose  of  entering  into  the  contract  for  the  purchase  of 
these  premises. 

Nothing  was  done  until  some  time  had  elapsed,  but  in 
the  intervening  period,  the  real  objects  of  these  parties, 
independently  of  what  has  been  sworn  in  evidence  in  the 
matter,  to  which  I  do  not  advert,  is  plainly  to  be  col- 
lected from  that  fact  which  I  take  to  be  established — 
that  the  property  was  carefully  kept  by  Read  and  Tyrrell 
until  the  company  was  in  a  position  to  feel  the  necessity 
of  obtaining  such  premises,  and  had  been  so  far  formed 
as  to  be  enabled  to  proceed  to  the  consideration  of  the 
purchase. 

Accordingly  we  find  a  resolution  of  the  company, 
which  resolution  I  must  take  to  have  been  made  under 
the  advice  of  the  Appellant  Tyrrell  himself,  and  which 
is  dated  on  the  19th  oi  March^  that  the  company  should 
proceed  to  treat  for  the  premises,  and  a  resolution  of  the 
5th  of  April  commits  the  conduct  of  that  treaty  to  the 
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aoIicitorB  of  the  company,  that  is,  to  the  finn  of  which 
Tyrrell,  the  Appellant,  was  the  principal  and  leading 
member. 

What  ultimately  followed  was  this :  that  TyrrelTBy  the 
Appellant's,  interest  in  this  property  being  most  carefully 
concealed  from  his  clients,  whose  interest  it  was  to  be 
aware  of  that  fact,  and  whose  right  it  was,  by  yirtue  of 
ihe  relation  between  them  and  their  solicitor,  to  know 
that  fact,  the  Respondents,  under  the  advice  of  this  firm, 
proceeded  ultimately  to  enter  into  a  contract  for  the  pur- 
chase of  the  material  part  of  this  property,  which  con- 
tract was  concluded  on  the  5th  of  May  1855,  and  by 
which  they  were  to  give  for  the  principal  part  of  the 
premises,  the  sum  of  64,500  /. 

That  sum  alone,  independently  of  the  value  of  the  un- 
sold portion  of  the  premises,  very  considerably  exceeded 
the  amount  to  be  paid  for  the  whole  of  the  property  by 
Read*  One-half  of  that  sum,  therefore,  which  was,  se- 
cretly, purchase-money  to  be  paid  to  Tyrrelly  would  very 
considerably  exceed  the  amount  that  Tyrrell  had  to  pay 
to  Read  by  virtue  of  the  engagement  between  them  of 
the  8th  of  February, 

I  ought  to  have  mentioned  that  when  it  was  considered 
reasonably  certain  that  the  Kespondents  would  become 
the  purchasers  of  these  premises,  and  on  or  about  the  9th 
or  lOth  of  March  1855,  the  agreement  between  Read  and 
Tyrrelly  which  does  not  appear  to  have  been  previously 
committed  to  writing,  assumed  the  shape  of  written 
articles  of  agreement.  They  were  in  reality  signed  by 
the  contracting  parties  Read  and  Tyrrell  on  the  lOth  of 
March,  but  they  were  made  to  bear  date  on  the  8th  of 
February,  as  being  the  day  when  the  real  original  con- 
tract, though  a  verbal  contract  only,  had  been  made 
between  R^ad  and  Tyrrell,  and  in  pursuance  of  which 
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contract  that  letter  of  the  9th  of  February  had  been 
written. 

Upon  these  admitted  facts^  independently  of  any  evir 
dence  except  simply  the  evidence  that  places  the  relation 
of  Tyrrell  to  the  bank  beyond  all  possibility  of  question, 
and  which  is  not  attempted  to  be  contradicted,  it  is  abun- 
dantly clear  that  two  of  the  most  important  principles  to 
be  ever  most  sedulously  preserved  in  considering  the 
cases  in  which  there  is  any  breach  of  the  high  duties  that 
are  incident  to  the  relation  of  solicitor  and  client,  have 
plainly  been  violated  by  Tyrrell.  It  was  his  bounden 
duty  to  tell  his  clients  what  he  had  done.  It  was  his 
bounden  duty  to  give  his  clients  the  benefit  of  those 
exertions  which  he  had  employed  for  his  own  advantage. 
He  forgot  the  first  duty  of  a  solicitor  in  the  concealment 
and  falsehood  which  were  practised. 

My  Lords,  there  is  no  relation  known  to  society,  of  the 
duties  of  which  it  is  more  incumbent  upon  a  court  of  jus- 
tice strictiy  to  require  a  faithful  and  honourable  obser- 
vance, than  the  relation  between  solicitor  and  client; 
and  I  earnestly  hope  that  this  case  will  be  one  of  the 
many  which  vindicate  that  rule  of  duty  which  has  always 
been  laid  down,  namely,  that  a  solicitor  shall  not,  in  any 
way  whatever,  in  respect  of  the  subject  of  any  transac- 
tions in  the  relations  between  him  and  his  client,  make 
gain  to  himself  at  the  expense  of  his  client,  beyond  the 
amount  of  the  just  and  fair  professional  remuneration  to 
which  he  is  entitied. 

Therefore,  my  Lords,  that  in  respect  of  the  subject 
matter  of  the  transaction  carried  on  in  this  relation. 
Tyrrell  ihe  Appellant  must  be  converted  into  a  trustee 
for  the  Respondents,  there  can  be  no  possibility  of  doubt 
But  the  argument  on  the  part  of  the  Respondents,  and 
the  decree  of  the  Master  of  the  Bolls,  have  been,  in  one 
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pardcular,  carried  farther,  and  have  involved  the  conclu- 
sion not  only  that  Tyrrell  shall  be  a  trustee  of  that  par- 
ticular subject  of  the  relation  between  him  and  his  clients^ 
namely,  the  property  that  he  actually  bought  and  con- 
veyed  to  his  clients,  but  that  the  principle  shall  be  ex- 
tended farther,  to  give  the  clients  the  benefit  of  property 
and  the  benefit  of  a  contract  with  which  the  clients  had 
no  concern'  Now,  I  must  submit  to  your  Lordships  that 
in  the  particular  mode  in  which  that  is  effected  by  the 
decree  of  the  Master  of  the  Rolls,  there  has  been  an  error, 
.  departure  from  the  true  principles  of  equity.  The 
foondation  of  the  decree  is  the  relation  of  solicitor  and 
client,  but  that  is  constituted  retrospectively  by  consider- 
ing, first,  what  it  was  that  the  client  took,  and  then,  with 
respect  to  the  property  that  was  the  subject  of  the  trans- 
action, tlie  duties  of  the  relation  of  trust  and  the  obliga- 
tion to  account  necessarily  arise. 

You  cannot,  my  Lords,  I  think,  with  propriety  do  more 
than  declare  Tyrrell  to  be  a  trustee  for  his  clients  of  that 
particular  property  included  in  the  contract  He  shall 
make  no  gain  from  his  clients  in  respect  of  that  property, 
but  beyond  that,  I  humbly  submit  to  your  Lordships 
that  it  would  be  impossible  safely  to  carry  the  principle. 
But  the  object  that  the  Master  of  the  Rolls  had  in  view, 
I  think,  is  to  be  obtained  by  another  mode  of  proceeding, 
which  in  reality  is  necessarily  involved  in  the  view  of  the 
ease  which  I  have  already  submitted  to  your  Lordships. 

My  Lords,  Tyrrell  must  receive  from  his  clients,  in  his 
character  of  vendor  to  his  clients,  only  that  smn  of  money 
which,  as  between  him  and  Ready  Tyrrell  must  be  taken 
to  have  paid  for  the  property  conveyed  to  his  clients,  but 
that  sum  of  money  must  be  ascertained  in  the  following 
way :  By  deducting  from  it  the  value  of  the  unsold  pro- 
perty included  in  the  contract  between  Read  and  Tyrrell 
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but  not  included  in  the  contract  of  sale  to  the  clients, 
the  Respondents.  For  the  limit  of  the  agency  of  Tyrrell, 
the  extent  of  the  obligation  of  Tyrrell,  the  bonds  of  the 
relation  of  solicitor  and  client  between  Tyrrell  and  the 
bank,  are  all  to  be  ascertained  by  the  extent  of  the  pro- 
perty sold  by  Tyrrell  to  the  bank.  As  to  that  property, 
the  obligation  arises ;  with  regard  to  other  property  there 
is  no  privity,  nor  any  obligation.  But  Tj/trell  retain- 
ing the  other  property,  must  account  for  the  value  of  that 
property,  and  the  value  of  the  property  so  retained  by 
Tyrrell  must  be  deducted  from  the  purchase-money  that 
Tyrrell  had  to  pay  to  Read,  and  must  therefore  be  de- 
ducted from  the  purchase-money  which  Tyrrell  received 
from  his  clients,  the  banking  company. 

I  am  very  desirous  therefore,  my  Lords,  of  substituting 
for  the  language  of  the  Master  of  the  Rolls,  some  expres- 
sions which  I  trust,  subject  to  your  Lordships'  correction, 
will  more  clearly  and  usefully  define  the  exact  principle 
upon  which,  as  I  submit  to  your  Lordships,  the  decree 
ought  to  be  founded. 

But  whilst  I  propose  that  the  decree  shall  be  thus  cor- 
rected in  form  and  expression,  I  think  that  mode  of  cor- 
rection necessarily  gives  rise  to  a  very  material  addition 
to  be  made  to  the  decree,  and  without  which  the  measure 
of  justice  given  to  the  Bespondents  would  be  insufficient, 
and  the  lesson  read  by  the  decree  itself  would  be  im- 
perfect That  sum  of  money  which  constitutes  the  dif- 
ference between  what  Tyrrell  would  pay  after  making  the 
deduction  of  the  value  of  the  unsold  property,  and  what 
Tyrrell  would  have  to  receive  as  a  co-vendor  to  his 
clients,  constitutes  the  debt  of  Tyrrell  to  the  bank.  It 
is  a  sum  of  money  that  was  obtained  by  a  breach  of  duty; 
it  is  a  sum  of  money  that  must  be  restored  to  the  clients, 
with  full  compensation  for  its  having  been  originally 
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wrongly  received  and  having  been  so  long  withheld ; 
and  therefore  I  propose  to  your  Lordships  to  accom- 
pany the  re-pajrment  of  the  principal  by  the  re-pajrment 
of  the  full  amount  of  interest  which  is  given  in  cases 
of  breach  of  duty  and  violation  of  trust,  namely,  5  per 
cent. 

My  Lordfl,  I  am  more  particularly  desirous  of  altering 
the  language  of  the  decree,  because  it  is  necessary  for 
your  Lordships  to  put  it  upon  a  basis  that  shall  be  consis- 
tent with  two  important  considerations :  one  is,  that  this 
bill  was,  93  against  Read,  dismissed  by  the  Master  of  the 
Rolls.  We  cannot  deal  with  that  part  of  the  original 
decree,  for  it  is  not  the  subject  of  any  appeal  I  may, 
however,  pass  upon  it  this  observation,  that,  as  Read  was 
a  party  implicated  in  the  violation  of  trust,  committed  by 
Tyrrell,  I  should  have  been  better  pleased  if  Read  had 
been  retained  in  the  character  of  a  surety  for  the  fulfil- 
ment of  TyrrelPs  obligation.  But  with  that  your  Lord- 
ships, judicially,  can  have  nothing  to  do. 

The  other  circiunstance  which  it  is  necessary  to  re- 
collect in  the  language  of  your  decree  is,  that  you  must 
put  it  upon  a  ground  consistent  with  that  fact,  that  you 
do  not  undo  the  transaction,  but  you  leave  the  clients, 
the  purchasers,  the  full  benefit  of  the  contract  of  pur- 
chase by  the  retention  of  the  property  included  in  it. 

I  ahall,  therefore,  beg  your  Lordships'  particular  atten- 
tion to  the  language  in  which  I  propose  to  word  the  de- 
cree, in  the  hope  that  it  will  receive  your  approbation. 
Declare  that,  having  regard  to  the  relation  of  solicitor 
and  client  which  subsisted  between  the  Appellant  and 
the  Respondents  at  the  time  of  the  contract  of  purchase 
made  by  the  Appellant  with  Ready  and  also  to  the  date 
of  the  agreement  of  the  5th  of  Maj/  1855,  in  the  pleadings 
mentioned  (it  will  be  recollected  that  that  was  the  date 
of  the  contract  of  purchase  by  the  bank),  and  regard 
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ginning,  to  be  one  short  ground  upon  which  this  case 
might  rest.  Throughout  the  whole  of  the  dealing  and 
the  negotiations  for  this  purchase,  Tyrrell  represented  to 
his  clients,  the  company,  that  Read  was  the  sole  owner 
of  this  property.  To  that  representation  the  Respon- 
dents are  entitled  to  hold  him  bound ;  and,  that  being  so, 
the  only  question  is,  what  was  the  smn  of  money  which 
actually  came  &om  their  pockets  or  coffers  to  Read.  For 
all  that  passed  through  Tyrrell^  in  its  progress  from  the 
Respondents  to  Ready  but  which  never  came  to  liead*B 
hands,  but  was  retained  by  Terrell,  was  so  much 
money,  which  he  (I  must  use  the  word)  fraudulently 
abstracted  from  his  clients. 

Now,  the  mode  of  arriving  at  that,  I  think,  has  been 
most  correctly  pointed  out  in  the  decree  proposed  by  my 
noble  and  learned  friend.  The  residt  will  be,  that,  al- 
though Tyrrell  will  (not  as  by  the  decree  at  the  Rolls) 
be  entitled  to  retain  half  of  the  unsold  property,  yet,  in 
estimating  the  proportion  of  what  he  has  paid  to  Read, 
which  is  to  be  attributed  to  the  Hall  of  Commerce,  (the 
part  actuaUy  purchased  by  the  Bank),  the  value  of  that 
which  has  been  sold  must  be  deducted. 

My  Lords,  I  will  not  add  a  single  observation,  except 
to  say,  that  if  it  had  been  necessary  to  go  into  the  facts 
of  this  case  in  detail,  I  should  have  had  no  sort  of  hesitar 
tion,  if  I  had  been  a  juryman,  in  coming  to  the  conclu- 
sion, that,  from  the  very  beginning  to  the  end,  up  to  the 
time  of  the  completion  of  this  contract,  it  was  perfectly 
understood  between  I'yrrell  and  Ready  that  Read  was  to 
let  Tyrrell  have  half  the  benefit  of  the  contract,  which 
they  all  thought  must  turn  out  to  be  extremely  bene- 
ficial ;  and  that,  in  consideration  of  that,  Tyrrell  was  to 
recommend  his  clients  to  become  the  purchasers. 
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Lord  Chelmsford: 

My  Lords,  I  agree  with  my  two  noble  and  learned 
firiends  in  the  conclusion  at  which  they  have  arrived. 
With  respect  to  that  part  of  the  decree  of  the  Master  of 
the  Rolls  which  relates  to  a  portion  of  the  property  sold 
to  the  Bank  of  London^  if  it  were  not  affirmed,  the  Honse 
would  make  a  serious  inroad  upon  those  principles  esta- 
blished in  courts  of  equity  by  which  persons  clothed  with 
a  fiduciary  character  are  restrained  within  the  bounds  of 
honesty  and  fair  dealing. 

What  was  the  relation  in  which  Mr.  Tyrrell  stood  to 
the  Respondents  from  its  origin,  and  whether  he  pur- 
chased  the  property   in  question  under  circumstances 
which  would  make  him  their  agent  in  the  transaction, 
are  questions  entirely  of  fact,  but  upon  which,  I  think, 
no  doubt  can  reasonably  be  entertained*     On  his  behalf, 
it  is  contended  that,  admitting  that  he  and  his  partners 
were  the  solicitors  to  the  company,  yet  that  he  made  the 
purchase  of  the  property  on  his  own  account,  although 
probably  anticipating  that  he  might  sell  it  afterwards 
with  advanti^e  to  the  company,  and  that,  therefore,  all 
that  they  can  be  entitled  to  do  under  the  circumstances 
is  to  rescind  the  contract,  but  that  they  cannot  keep  the 
property  and  compel  Tyrrell  to  refund  the  profits  he  had 
obtained.     But,  I  think,  it   clearly  appears,   from   the 
nature  of  the  dealings  between  Tyrrell  and  Ready  and 
afterwards  between  Read  and  the  company,  that  Tyr- 
relTs  object  from  the  first  was  to  obtain  an  interest  in  the 
property,  that  it  might  afterwards  be  transferred  to  the 
company  in  a  manner  which  would  enable  him  secretly 
to  secure  to  himself  a  considerable  pecuniary  benefit  out 
of  the  transaction. 
That  Tyrrelly  and  perhaps  his  partner,  Mr.  Paine^  were 
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original  promoters  of  the  Bank  of  London  appears  from 
the  minutes  of  the  first  meeting  on  the  15th  January 
1855^  which  is  described  as  a  meeting  of  the  promoters 
of  the  scheme  for  establishing  a  new  joint  stock  bank. 
At  this  meeting  the  only  persons  present  were  Tyrrell^ 
PainCy  and  Mr.  Scott;  and^  upon  this  occasion^  Tyrrell 
and  his  partner  expressed  their  willingness  to  undertake 
the  office  of  solicitors  to  the  bank.  From  that  time, 
therefore,  Tyrrell  stood  in  a  relation  to  the  present  and 
future  members  of  the  company  which  precluded  him 
from  deriving  any  private  benefit  to  himself  from  any 
contracts  or  negotiations  entered  into  by  him  on  their 
behalf.  Whether,  if  Tyrrell^  without  previous  authority 
from  the  Respondents  to  procure  premises  for  them,  had 
joined  Read  in  his  speculation,  knowing  that  the  property 
was  likely  to  be  eligible  for  the  purposes  of  the  Respon- 
dents, but  had  not  afterwards  attempted  to  have  the  pro- 
perty transferred  to  them,  they  could  have  been  entitled 
to  lay  claim  to  the  benefit  of  his  purchase,  is  a  question 
which  it  is  unnecessary  for  us  to  consider.  In  such  a 
'  supposed  case  there  would  have  been  wanting  the  cir- 
cumstances, which  exist  in  the  present,  to  warrant  the 
presumption  that  he  acted  as  the  agent  of  the  Respon- 
dents in  obtaining  the  property.  Again,  if  Tyrrell, 
without  authority  from  them,  but  knowing  the  property 
to  be  an  eligible  one  for  them,  and  with  the  expectation 
that  they  would  be  desirous  of  purchasing  it,  had  acquired 
it  for  himself,  and,  concealing  his  own  interest,  had  sold 
it  to  them  through  a  stranger,  the  only  equitable  relief 
to  which  they  would  have  been  entitled  upon  discovering 
the  true  circumstances,  would  have  been  to  set  aside  the 
whole  transaction.  They  could  not  have  clmmed  to  re- 
tain the  property  (which,  upon  the  hypothesis,  had  be- 
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longed  to  Tyrrell,  and  not  to  them),  and  also  to  have        J^<>2. 
had  the  profit  which  he  had  gained,  however  improperly      Tyrrell 
acquired.  B  Ji  of 

But  this  case  goes  far  beyond  such  a  supposed  trans-  ^J^^*^ 
action.  Here  it  is  evident  that  the  whole  object  and 
demgn  of  Tyrrell  was  to  obtain  an 'interest  in  property 
which  was  about  to  be,  and  was  inmfiediately  afterwards, 
offered  to  his  clients,  the  Bespondents,  and  that  the 
acquisition  of  this  interest  was  merely  the  first  step  in  a 
scheme  for  securing  to  himself  an  improper  advantage 
from  dealings  with  them,  which  his  confidential  relation 
of  solicitor  strictly  prohibited. 

That  this  was  the  object  with  which  Tyrrell  entered 
mto  what  he  calls  "  the  joint  speculation"  with  Readh 
apparent  from  the  evidence.  And  that  Read  had  in 
riew  a  sale  to  the  Bespondents,  and  for  the  promotion  of 
this  end  was  willing  to  enlist  the  influence  of  Tyrrell, 
their  solicitor,  by  permitting  him  to  share  in  the  benefit 
of  his  dealings  with  the  property,  is  no  unfair  presump- 
tion ;  as  it  is  difficult  to  accoimt  in  any  other  manner 
for  the  admission  of  Tyrrell  to  a  participation  in  ReacTs 
expected  profit  out  of  a  speculation,  of  the  value  of 
which  he  appears  to  have  formed  a  highly  exaggerated 
estimate.  And  I  agree  in  the  passing  observation  which 
has  been  made  by  my  noble  and  learned  friend  on  the 
woolsack,  and,  with  him,  I  should  have  been  better 
satisfied  if  the  bill  had  not  been  dismissed  as  to  Read. 

It  was  on  the  5th  or  6th  of  February  that  Read  first 
communicated  to  Tyrrell  the  fact  of  his  agreement  for 
the  purchase,  by  himself  and  others,  of  the  property  from 
Mrs.  Campbelly  and  as  appears  from  TyrrelVa  answer  to 
the  bill.  Read  at  that  period  '^  expressed  a  wish  that  the 
Hall  of  Commerce  should  be  offered  to  the  projected  bank 
when  formed."     On  the  7th  of  February ,  Aea^  contracted 
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1862.        to  purchase  the  interests  of  his  co-adventurers,  and  on 
Tybrell      the  8th  of  February y  Read  and  Tyrrell  verbally  agreed 
Bank  of      ^P^n  the  terms  on  which  they  were  to  enter  upon  their 
London       « proposed  joint  speculation."     This   verbal  agreement 
was  of  course  not  binding  upon  either  of  the  parties,  but 
that  the  arrangement  was  made  with  a  view  to  the  com- 
mencement of  their  operation  against  the  company,  is 
clear  from  what  immediately  followed.     On  the  next  day, 
the  9th  of  February y  Read  at  TyrrelV%  office,  wrote  the 
letter  of  that  date,  representing  the  price  of  the  property 
to  be  110,000/.     It  was  necessary,  for  the  accomplish- 
ment of  their  object,  that  they  should  appear  to  stand  in 
an  independent  position  towards  each  other.     This  was  to 
be  effected  by  concealing  the  fact  of  Tyrrell  being  one  of 
the  vendors,  and  by  inducing  the  belief  that  he  was  act- 
ing in  the  performance  of  his  duty  as  solicitor  for  the  Re- 
spondents, for  their  interest  and  protection.     Accordingly 
tliis  letter,  written  by  Read  in  TyrrelV^  office,  is  so  ex- 
pressed as  to  make  it  appear  to  be  an  answer  to  an  applicar 
tion  by  Tyrrell  to  be  informed  of  the  price  of  the  Hall  of 
Conmierce,  for  it  begins,  "  In  reply  to  your  fiavour  of  this 
date,"  it  being  admitted  that  no  prior  letter  was  written 
by  Tyrrell  to  which  this  could  be  an  answer.     That  this 
was  the  commencement  of  their  operations  against  the 
company,  may  be  inferred  from  the  fact  that  this  letter 
was  shown  on  the  same  day  to  Mr.  Scott  by  Tyrrell,  and 
it  could  have  been  prepared  with  no  other  view.     The 
contrivance  of  the  parties  appears  to  have  been  to  tempt 
the  company  into  the  purchase  of  the  property,  by  first 
preparing  them  for  having  to  pay  a  large  price  for  it,  and 
afterwards  by  lowering  the  demand  to  induce  them  to 
close  with  an  amount  which,  by  comparison  with  the  first 
offer,  they  would  be  likely  to  consider  as  securing  them 
a  very  good  bargain.     With  this  view  Tyrrell  communi- 
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cated   to  Mr.   Scott  the  letter  of  the  9th  of  February^        1862. 
wiUi  the  slight  remark  that  he  ^^  considered  the  price      Tyrrell 
asked  was  unreasonable.'^   Now  it  is  impossible  to  believe      "qJ^  of 
that  Ttprrell  could  at  that  time  have  been  ignorant  of  the       ^,^^^ 
fiwt  that  a  few  days  before,  viz.,  on  the  3d  of  February y 
Read  and  his  co-adventarers  had  authorised,  through  Mr. 
Viffers,  the  oflTer  of  a  sale  of  the  whole  property  for 
55,000  i 

No  active  steps  appear  to  have  been  subsequently  taken 
to  induce  the  company  to  purchase  until  after  Tyrrell 
had  secured  an  interest  in  the  property,  by  the  agreement 
which  was  signed  by  him  and  Read  on  the  9th  or  lOth  of 
March,  though  dated  back  to  the  8th  of  February,  the 
day  when  the  terms  of  the  joint  speculation  were  ar- 
ranged; after  the  completion  of  that  agreement,  the 
operations  of  the  parties  were  speedily  resumed,  though 
there  is  no  distinct  trace  of  them  in  the  evidence,  and 
they  can  only  be  collected  from  an  item  in  the  solicitor's 
bill  of  costs  under  the  date  of  the  19th  March,  where  a 
charge  is  made  for  "attendances  upon  Mr.  Read  on  his 
proposing  to  UB  the  Hall  of  Commerce  for  the  bank,  dis- 
cussing the  terms,  and  correspondence  with  that  gentle- 
man, and  attending  the  secretary  thereon." 

The  same  mode  of  action  as  before,  seems  to  have  been 
adopted  upon  the  renewal  of  the  negotiations.  An  ex- 
alted idea  of  the  price  of  the  property  is  again  presented 
to  the  company,  apparently  with  the  view  of  disposing 
them  the  more  readily  to  close  with  an  offer  of  lower 
terms.  Accordingly  Tyrrell  sent  to  Mr.  Scott  a  letter 
from  Read,  dated  the  27th  of  March  1855,  stating  that 
he  had  had  an  offer  for  the  property  equal  to  90,000  /. ; 
Tyrrell  says  he  did  not  know  otherwise  than  by  Read's 
statement,  whether  it  was  true  or  false  that  Retzd  had  had 
this  offer.     But  it  appears  scarcely  credible  that,  deeply 
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interested  as  Tyrrell  had  become  in  the  sale  of  the  por- 
pertj^  he  should  not  have  obtained  full  information 
respecting  such  an  offer.  At  all  events^  it  cannot  be 
doubted  that  it  was  his  duty^  as  solicitor^  to  ascertain  the 
truth  of  the  statement  before  he  transmitted  the  letter  to 
the  company,  without  a  word  of  remark  as  to  the  impro- 
bability of  such  an  offer  having  been  made. 

This  was,  however,  seemingly  intended  to  pave  the  way 
for  the  next  letter  written  by  Read  to  Tyrrell  on  the  3d 
of  April  1855,  stating  "  that  the  negotiation  for  the  sale 
of  the  property  for  90,000  /.  had  gone  off,  and  offering  it 
to  TyrreltQ  clients  for  that  amount,  provided  the  same  be 
accepted  within  10  days."  Again,  it  strikes  me  as  most 
unaccountable,  that  if  Tyrrell  did  not  believe  this  offer  to 
be  a  pure  fiction,  he  should  not  have  demanded  an  ex- 
planation from  Read  of  all  the  particulars  respecting  it. 

The  letter  of  3d  April  was  also  sent  to  the  secretary, 
unaccompanied  with  a  single  word  of  comment  upon  the 
extravagant  price  of  90,000  /.,  but  with  an  observation 
that  the  solicitors  understood  that  Read  had  refused  one 
offer  which  was  not  so  high  as  the  figure  which  the  direc- 
tors had  been  advised  the  property  was  worth  to  them^ 
and  they  add,  "  we  believe  this  information  is  correct.'* 
What  is  the  advice  to  the  directors  particularly  referred 
to  in  this  letter  does  not  distinctly  appear,  nor  is  it  any- 
where shown  that  Read  had  any  other  offer  for  the  pro- 
perty than  the  alleged  one  of  90,000  /. 

I  cannot  help  viewing  this  letter  as  designed  to  prevent 
the  closing  of  the  negotiations  upon  the  assumption  of  the 
90,000  /.  being  a  final  offer  by  Read,  and  at  the  same  time 
to  act  as  a  stimulus  to  the  company  to  propose  a  lower^ 
though  still  a  considerable  sum,  for  the  property.  This 
effect  appears  to  have  been  produced,  for  on  the  6th  of 
April  1855,  a  resolution  of  the  Board  of  Directors  was 
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passed^  givu%  the  solicitors  authority  to  offer  the  sum         ^^* 

of  60,000  L,  and  after  offers  and  counter  offers  had  been      TrRREix 

made^  the  parties  ultimately  agreed  upon  the  price  of     Bakk  of 

65,000  /.  YJ^^ 

and  Otheni* 
I  have  gone  so  fully  into  the  principal  circumstances  of 

the  negotiations  between  the  parties,  for  the  purpose  of 
justifying  the  view  which  I  have  taken,  that  Tyrrell,  the 
solicitor  of  the  Respondents,  bound  by  his  relation  to 
diem  to  protect  their  interests,  and  to  act  fairly  and  con- 
8(uentiously  on  their  behalf,  had  clandestinely  contrived 
that  the  property  should  be  so  dealt  with  in  its  trans- 
mission to  them,  that  he  should  derive  a  considerable 
benefit  to  himself  out  of  their  purchase.  And  if  this  is 
a  correct  view  of  his  conduct,  it  would  be  contrary  to 
those  principles  of  equity  which  are  so  justly  applied  to 
a  person  standing  in  a  fiduciary  relation  to  another,  if  he 
were  to  be  allowed  to  retain  from  those  who  trusted  him, 
the  benefit  which  he  has  thus  derived  from  the  abuse  of 
their  confidence. 

All  that  has  been  already  said,  refers  to  that  part  of 
the  decree  which  relates  to  the  portion  of  the  property 
gold  to  the  company ;  the  other  part,  directing  a  convey- 
ance of  the  imsold  property  to  the  company,  requires  a 
separate  consideration.  In  order  to  decide  the  propriety 
of  this  part  of  the  decree  (as  to  which  the  Master  of  the 
Rolls  himself  felt  considerable  hesitation),  it  will  be  neces- 
sary to  ascertain  whether  Tyrrell  had  authority  to  nego- 
tiate for  premises  for  the  company  before  the  10th  of 
Marchy  when  he  completed  his  agreement  with  Heady  and 
if  he  had,  whether  that  authority  extended  to  the  whole 
of  the  property,  or  only  to  that  part  of  it  which  was  after- 
wards purchased  by  the  company. 

Upon  the  first  question,  Mr.  Scott,  in  his  evidence,  says^ 
"  Mr.  Tyrrell  was  not,  before  the  5th  of  April  1855,  au- 
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1862.        thorised  to  procure  premises  for  the  bank."     But  th 

Ttrbell     Bespondcnts  contend  that  the  negotiations  which  con 

Bank  of     fenced  on  the  9th  of  February  were  merely  suspende 

London      for  a  time^  and  that  when  they  were  resumed  in  the  mont 

of  March    they  proceeded  upon  the  original  footing 

and  are  therefore  a  mere  continuation  of  what  had  pr< 

yiously  taken  place.     The  Appellant  says,  that  by  ti: 

admission  of  the  Respondents  themselves^  the  treaty  i 

February  had  come  to  aa  end^  for  in  their  bill  they  sa 

that  the  terms  offered  in  the  letter  of  the  9th  alFebruai 

were  so  unreasonable^  that  Mr.  Scott  declined  to  subm 

the  same  to  the  directors^  and  the  offer  dropped  withoi 

answer."    He  therefore  contends  that  the  negotiatioi 

in  March  must  be  considered  as  original^  and  not  a  coi 

tinuance  of  the  former  ones. 

It  seems  to  me  that  the  decision  of  this  question  is  £ 
less  important  than  the  determination  of  what  is  the  pa 
ticular  property  to  which  the  authority  extended.  Afb 
carefully  considering  the  subject,  I  have  come  to  the  coi 
elusion  that  the  property  which  was  purchased  by  tl 
company  was  the  same  which,  in  the  letter  of  the  9th 
February,  under  the  name  of  the  Hall  of  Commerce,  w 
offered  at  the  price  of  1 10,000  /. 

The  grounds  of  this  opinion  may  be  very  short 
stated.  Tyrrell,  in  his  answer,  says,  that  on  19th  Mar 
1855,  an  intimation  was  given  to  Read,  ^'that  if  ] 
wanted  to  sell  the  Hall  of  Commerce  he  must  lower  ti 
terms  he  had  previously  asked."  This,  of  course,  ci 
only  refer  to  the  letter  of  the  9th  February,  no  oth 
offer  having  been  made.  Read,  accordingly,  sent  a  lett 
to  Mr.  Scott,  offering  the  Hall  of  Commerce  for  90,0  OC 
This  letter  was  laid  before  the  Board  on  the  5th  Ap 
1855,  and  the  solicitors  were  then  instructed  to  enter  in 
negotiations  for  the  purchase  of  the  Hall  of  Commen 
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with  authority  to  offer  for  the  same  any  sum  not  exceed- 
ing 60,000/;  and  this  ended  in  the  purchase  at  65,000  L 
Of  course,  if  Tyrrell  had  been  authorised  to  buy  the 
whole  of  the  property  which  belonged  to  Read,  and  had 
purchased  it  for  himself,  the  company  would  have  been 
entitled  to  the  benefit  of  the  entire  purchase. 

But  the  Bespondents  contend,  fsurther,  that,  supposing 
the  authority  to  Tyrrell  was  confined  to  that  portion  of 
the  property  which  was  afterwards  conveyed  to  the  com- 
pany, yet  the  agency  of  Tyrrell,  as  to  this  part  being 
established,  the  circumstances  show  that  he  received  his 
share  in  the  rest  of  the  land  as  a  bribe  to  induce  him, 
contrary  to  his  duty,  to  prevail  on  the  company  to  be- 
c(Hne  the  purchasers  of  the  part  which  they  bought,  and, 
therefore,  that  they  are  entitled  to  have  the  unsold  part 
of  the  property  conveyed  to  them.  No  authority  has 
been  adduced  in  support  of  such  a  proposition,  and  I  do 
not  think  it  can  be  maintained. 

In  order  to  simplify  the  question,  let  it  be  supposed 
that  Tyrrell  had  acquired  no  interest  in  the  property,  but 
that  Read  had  offered  him  5,000  /.  to  induce  the  Respon- 
dents to  purchase,  and  that  they  had  been  persuaded  by 
Tyrrell  to  buy  at  an  excessive  price.  Of  course,  they 
might  have  rescinded  the  contract;  but  could  they,  in 
any  manner,  have  obtained  the  5,000  /.  on  the  ground 
that  it  belonged  to  them  ?  If,  by  reason  of  the  agree- 
ment between  Read  and  Tyrrell,  the  Bespondents  had 
been  prevailed  upon  to  give  too  large  a  sum  for  the  pro- 
perty, they  might  have  maintained  an  action  upon  the 
case  agsunst  both  the  parties  to  the  imposition  upon  them, 
and  have  recovered  damages.  Or,  they  might  have  sued 
their  agent,  Tyrrell,  for  the   damage  arising   from  his 

breach  of  duty ;  and  they  would  probably  have  recovered 

an  amount  equal  to  the  sum  which  he  had  improperly 
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received,  as  a  fair  measure  of  the  injury  which  they  had 
sustained.  But  the  5,000  /.  itself,  as  a  specific  demand, 
they  could  in  no  manner  have  recovered.  The  unsold 
part  of  the  property,  in  the  same  manner,  cannot  be 
directly  reached  by  any  proceedings  of  the  Respondents, 
Their  right  to  relief  as  to  the  property  which  they  pur- 
chased arises  either  from  their  having  given  their  agent 
authority  to  buy  it  for  them,  or  from  the  sale  to  them 
raising  an  implied  agency  which  entitles  them  to  all  the 
benefit  of  their  agent's  contract  to  the  extent  to  which 
they  have  made  it  their  own.  But,  in  either  view 
their  claim  cannot  be  carried  beyond  the  limits  of  the 
express  or  implied  agency.  The  express  authority  (if 
any  is  established  before  the  10th  of  March)  applies  only 
to  the  Hall  of  Commerce,  the  implied  agency  arises  upon 
the  purchase  by  the  Respondents  of  the  same  premises, 
and  entitles  them  to  all  the  benefits  which  the  agent  has 
derived  from  his  dealings  with  this  portion  of  the  pro- 
perty, but  to  nothing  beyond  it.  I  think  the  fair  way  of 
ascertaining  the  extent  of  that  benefit  is  that  which  has 
been  proposed  by  my  two  noble  and  learned  friends.  I 
agree  also,  that  Tyrrell  ought  to  be  charged  with  interest 
upon  the  sum  which  he  will  have  to  refund  to  the  com- 
pany at  the  rate  of  five  per  cent. 


The  Solicitor  General  suggested  that  the  part  of  the  order 
which  directed  the  accounts  should  be  thus  expressed,  **  in- 
cluding therein  one  moiety  of  the  sum  of  48,410/.  4*.  2rf. 
paid  to  Louisa  Campbelly  on  the  11th  of  August  1855." 
Because  that  sum  was  paid  directly  by  the  Respondents, 
and  was  not  paid  by  the  hand  of  Tyrrell. 

The  Lord  Chancellor  : 
My  Lords,  I  consider  that  the  object  proposed  by  the 
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learned  counsel  at  the  bar,  will  be  attained  by  the  words        1^^* 
which  I  have  suggested^  namely^  **  monies  paid  and  ex-      Ttkrell 
pended  by  TyrreU  or  by  his  order,"  because  it  has  been      g^  of 
most  accurately  stated  that  the  monies  payable  to  Mrs.       ^  oST^ 
Campbell,  were  paid  direct  by  the  Eespondents  out  of  their 
purchase-money.     Unquestionably  that  payment  must  be 
treated  as  a  payment  made  by  the  order  of  Tyrrell^  and 
accordingly,  therefore,  one  moiety  of  that  will  be  con- 
ndered  as  included  in  the  account  to  be  taken.     I  think 
that  the  language  that  I  have  used,  ^'  monies  paid  and 
expended  by  Tyrrell^  or  by  his  order,"  sufficiently  meets 
the  object 

The  following  order  was  afterwards  entered  on  the 
Journals: — 

That  the  decree  of  the  Master  of  the  Rolls ^  of  the  30£h 
tSJuiu  1859  be  varied,  by  omitting  the  words,  "that  the 
Defendant,  Tyrrelly  is  a  trustee  for  the  Plaintiffs  of  all 
the  interest  acquired  him  in  the  hereditaments  comprised 
in  the  agreement  of  20th  September  1854,  made  between 
Mrs.  Campbell,  Read  and  others,   and  that  the  Plain- 
tiffs are  entitled  to  the  clear  profits  derived  by  Tyrrell 
from  the  sale  to  them  of  the  hereditaments  described  in 
the  pleadings  as  the  Hall  of  Commerce,  and  conveyed  to 
the  Plaintiffs  by  indenture  dated  11th  Auytist  1855 :  and 
it  is  ordered  that  an  account  be  taken  of  all  monies  re- 
ceived by  Tyrrell,  or  by  any  other  person  by  his  order, 
or  for  his  use,  in  respect  of  the  hereditaments  comprised 
m  the  said  agreement  of  the  20th  September  1854;   and 
that  an  account  be  taken  of  all  monies  expended  by 
Tyrrell  in  respect  of  the  same  hereditaments,  including 
costs,  &c.:  and  it  is  ordered  that  Tyrrell  do  convey  to 
the  Pkdntiffs  all  his  share  in  all  and  every  the  heredita- 
ments comprised  in  the  said  agreement  of  the  20th  Sep^ 
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tember  1854,"  &c.,  and  by  substituting  the  words  follow- 
ing:— ^^  That  having  regard  to  the  relation  of  solicitor  and 
client  which  subsisted  between  the  Defendant  Timothy 
Tyrrell  and  the  Plaintiffs  the  Bank  of  London,  at  the 
time  of  the  contract  of  purchase  made  by  the  Defendant 
Timothy  Tyrrell  with  the  Defendant  Edward  Rudston 
Ready  and  also  to  the  date  of  the  agreement  of  the 
5th  of  May  1855  "  (the  date  of  the  formal  agreement 
for  the  purchase)  '^in  the  pleadings  mentioned,   and 
regard  being  also    had    to  the  circumstance  that  the 
Defendant    Timothy    Tyrrell   suppressed    and  withheld 
from  the  knowledge  of  his  clients,  the  Bank  of  Lon^ 
don,  the  fact  that  he  was  joint  owner  with  the  Defen- 
dant Edward  Rudston  Read  of  the  property  comprised 
in  the  last-mentioned  agreement,  the  Bank  of  London  are 
entitied,  as  against  the  Defendant  Timothy  Tyrrelly  to  the 
benefit  of  the  contract  made  by  the  Defendant  Timothy 
Tyrrell  Yfiik  the  Defendant  Edward  Uttdston  Read,  of  the 
8th  of  February  1855,  so  far  as  it  relates  to  the  premises 
sold  and   conveyed  to  the  Bank   of  London ;   and  it  is 
ordered,  that  an  account  be  taken  of  the  monies  paid  by 
the  Defendant  Timothy  Tyrrelly  or  by  his  order,  in  res- 
pect to  the  said  contract  dated  the  8th  of  February  1855, 
and  of  the  monies  which  were  properly  expended  by  the 
Defendant  Timothy  Tyrrelly  or  by  his  order,  in  respect 
of  the  said  hereditaments,  including  all  costs,  charges, 
and  expenses  properly  incurred  by  him,  and  all  payments 
properly  made  by  him  in  relation  to  the  premises ;  and 
that  the  value  be  ascertained  of  the  unsold  property  com- 
prised in  the  said  contract  between  the  Defendant  Edward 
Rudston  Read  and  the  Defendant  Timothy  Tyrrelly  but 
not  sold  to  the  Plaintiffs  the  Bank  of  Londony  as  the  same 
property  stood  at  the  date  of  the  agreement  of  the  5th  of 
May  1855 ;  and  it  is  ordered  that  one-half  of  such  last- 


CASES  IN  THE  HOUSE  OF  LORDS. 


mentioned  value,  when  so  found,  be  deducted  from  the 
sum  total  of  the  monies  found  to  have  been  paid  and 
expended  by  the  Defendant  Timothy  Tyrrell,  or  by  his 
order,  as  aforesaid ;  and  his  Honor  doth  declare,  that  the 
difference  between  the  balance  thus  obtained  and  the  sum 
of  32,250  /.  being  one  moiety  of  the  purchase-money  paid 
by  the  Bank  of  London  under  the  agreement  of  the  5th 
of  May  1855,  is  a  debt  due  from  the  Defendant  Timothy 
7}frreU  to  the  Bank  o{  London,  and  became  and  was  such 
debt  on  the  11th  of  August  1855,  the  day  of  completion 
of  the  contract,  and  ought  to  be  now  paid  to  the  Plain- 
iHb  the  Bank  of  London,  together  with  interest  thereon 
ut  5L  per  centum  per  annum,  computed  from  the  said 
lltfa  of  Augtut  1855  up  to  the  time  of  the  payment  to 
the  Plaintiffs  the  Bank  of  London ;  and  his  Honor  doth 
decree  the  same  accordingly.?  And  it  is  farther  ordered, 
that  the  cause  be  remitted  back  'to  the  Court  of  Chan- 
eery,  to  do  therein  as  shaU  be  just  and  consistent  with 
this  variation,  direction,  and  judgment 


1862. 
Tykrkli 

V, 
BAHKof 

London 
andOthei 


Lords'  Journals,  27th  February  1862. 
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1^*  Louisa  Taappe  and  Others    -        -    Appellants. 

March  13»  14.       CATHERINE  CoNMEE       -         -         7     Respondent 
April  3. 

ZZTIl         The  benefit  of  survivorship  may  be  given  to  those  who  have  life 

«c  ^yg.^fUj^  »        interests  as  tenants  in  common. 

Crisa         The  word  ^survivor"  in  gifts  of  j^ersonal  estate  may  be  taken  as 

B&nabuUrs*      referring  to  the  period  of  distribution.    It  is  not  equally  settled 

that  with  regard  to  real  estate  it  applies  to  the  determination  of 

the  prior  limitation. 

When  the  word  ^'survivor"  is  applied  to  a  class  of  persons,  and 
individuals  of  that  class  are  named,  its  natural  meaning  is  ''  the 
longest  liver  "  of  those  who  are  named. 

A»  devised  his  estates  in  trust  to  the  use  of  his  nephew,  2).  jP.,  and  his 
issue  male  in  strict  settlement,  **  and  for  default  of  such  issue  male 
in  D,  F,^  to  the  use  of  my  nieces  JvMa^  Rasey  and  Bridget,  and  the 
survivor  of  them  for  the  term  of  their  natural  lives,  as  tenants  in 
common  and  not  as  joint  tenants,  without  impeachment  of  waste, 
and  from  and  after  their  decease  to  the  use  of  their  first  and  every 
other  son  and  sons,  and  the  heirs  male  of  their  respective  bodies, 
successively  in  equal  proportions,  the  elder  of  such  sons  of  each  of 
my  said  nieces  and  the  heirs  male  of  their  bodies  being  always  pre- 
ferred, &c.  and  for  default  of  such  issue  male,  then  to  the  daughters 
of  the  said  Julia,  Rase,  and  Bridget,  and  for  default  of  such  issue 
male  or  female  to  my  own  right  heirs."  He  directed  that  no  son 
of  a  niece  should  take  any  benefit  under  the  will,  unless  on  as- 
suming his  name.  D,  F,  died  without  issue.  JuUa  had  a  daugh- 
ter ;  Rase  and  Bridget  had,  each,  a  son ;  Julia  and  Rose  died  : 

Held,  that  the  nieces  took  as  tenants  in  common  for  li&  with  cross 
remainders  between  them  for  life ;  that  on  the  deaths  of  Julia  and 
Rose^  the  **  survivor,"  Bridget,  took  the  whole  for  life ;  that  the 
sons  took  a  remainder,  expecUmt  on  her  death,  as  tenants  in  com- 
mon in  tail  male,  and  that  there  was  no  estate  in  any  daughter  of 
a  niece,  until  a  total  fsdlure  of  issue  male. 


John  Ferrall,  by  a  will  dated  3l8t  of  March  1823, 
devised  all  his  estates  in  Ireland,  of  which  he  was  seised 
in  fee-simple,  or  of  any  estate  of  freehold,  or  for  any  terms 
of  years  in  possession  or  reversion  to  trustees,  to  pay  cei^ 
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tidn  legsiciesy  and  subject  thereto  upon  the  tru'^^ts  £here-* 
inafter   expressed.     First,  to  the  use  of  his  nephew. 
Darnel  Ferrally  then  to  trustees  to  preserve  contingent  re- 
mainders, then  for  the  sons  oi  Daniel  Ferrall  successively 
in  tail  male,  and  ^  For  default  of  such  issue  male  in  the 
said  Daniel  Ferrall^  thren  to  the. use  of  my  nieces,  Julia 
Anne  Ferrall  otherwise  Ci)nnteey  Rose  Ferrall  and  Bridget 
Ferrall,  and  the  survivor  of  them,  for  the  term  of  their 
natural  lives,  as  tenaittd  in  common,  and  not  as  joint 
tenants,  without  impeachment  of  wacrte,  and  from  and 
after  their  decease  to  the  use  of  their  firist  and  every  other 
son  and  sons  lawfully  begotten,  and  the  heirs  male  of  their 
respedive  bodies  successively,  in  equal  proportions,  the 
elder  of  such  sons  of  each  of  my  said  nieces,  and  the* 
heirs  male  of  their  bodies  being  always  preferred,  and  to 
take  before   the  younger  and   the  heirs  male  of  tiieir 
bodies,  and  for  default  of  such  issue  male,  then  to  the 
daughters  of  the  said  Julia  Anne  Conmee,  otherwise  Fer^ 
rally  Rose  Ferrall,  and  Bridget  Ferrall,  and  for  default  of 
such  issue  male  or  female,  to  my  own  right  heirs."     No 
son  of  a  mece  was  to  take  any  benefit  under  his  will,  un- 
less he  assumed  the  ntame  of  Ferrall.     The  testator  died 
in  1823,  leaving  his  nephew  Daniel  Ferrall,  and  his  three 
nieces  him  surviving.   The  nephew  entered  into  possession, 
and  died  in  1853,  without  ever  having  been  married. 
The  three  nieces  were  then  all  alive ;  Julia  Anne  was 
the  wife  of  Conmee,  and  had  a  daughter,  Catherine ;  Rose 
had  married  Patrick  Nolan,  and  had  a  son,  John  Nolan ; 
and  Bridget  had  married  Edmund  Ta/iffe,  and  had  a  son, 
Henry  Taaffe.     The  two  sons,  John  Nolan  and  Henry 
Taaffe  assumed  the  name  of  Ferrall,     There  had  been  a 
fourth  niece,  not  mentioned  in  the  will  of  the  testator,  who 
had  married  a  Mr.  Irwin,  and  her  son  Daniel  Henry  Irwin 

VOL.  X.  E 


1862. 
and  Others 
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1862.  and  the  three  nieces  Julia  Anne,  Rose  and  Bridget  were^ 
Taaffb  on  the  death  of  Daniel  Ferrally  the  coheirs-at-law  of  the 
y,  testator  and  of  Daniel  FerralL     Mrs.  Nolan  died  in  1853^ 

ComcBB.      not  long  after  Daniel  FerralL 

In  1854  disputes  having  arisen  about  the  property,  the 
twonieceS;  Mrs.  Conmeeujid  Mrs.  Taaffe,sjid  John  Nolan 
Ferrall,  Henry  Taaffe  FerraU,  and  Daniel  Henry  Jrwin^ 
entered  into  an  arrangement  by  which  they  settled  these 
£sputes,  and  by  which  Mrs.  Conmee  gave  up  all  her 
rights  under  the  will  for  an  annuity  of  1^250  L  for  her 
life;  Mrs.  Conmee^s  daughter,  Catherine,  the  present 
Bespondenty  was  no  party  to  that  agreement. 

In  October  1854,  John  Nolan  Ferrall  petitioned  the 
Incumbered  Estates  Court  for  a  partition  and  sale  of  the 
testator's  estates.  The  petition  was  amended  by  adding 
Bridget  Taaffe  and  Henry  Taaffe  Ferrall  as  co-petitioners. 
In  February  1855  the  persons  who  had  executed  the 
aorticles  of  agreement,  became  parties  to  a  disentailing 
deed  which,  though  made  the  subject  of  discusdon,  be- 
came in  the  result  immateriaL  On  the  19th  oi  April  1855 
an  order  was  made  for  a  sale.  Matthew  Conmee,  as  comr 
nuttee  of  the  lunatic  Catherine  Conmee,  was  allowed  to 
enter  an  appearance  for  her  and  to  file  a  claim  on  her 
part  On  the  20th  June  1859,  Judge  Longfield  made  an 
order  declaring  that  under  the  limitations  in  the  will  of 
John  Ferrall,  all  the  lands  named  in  the  order  for  sale 
devolved  upon  the  three  nieces  of  the  said  John  Ferrall 
for  the  term  of  their  natural  lives,  and  varied  the  previous 
order  for  sale  accordingly ;  and  directed,  among  other 
things,  that  it  should  be  without  prejudice  to  any  rights 
that  Catherine  Conmee  might  have  upon  the  death  of  her 
mother. 

The  Appellants  Bridget  Taaffe,  Henry  T.  Ferrall,  and 
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John  Nolan  FerraU  appealed  against  this  order^  which 
was,  hoFwever,  affinned  22d  of  November  1859  (a).  An 
appeal  to  this  House  was  lodged  against  this  affirmance, 
but  was  not  prosecuted. 

The  disputes  about  the  clum  of  the  lunatic  still  con- 
tinuing, a  special  case  was  agreed  on  by  the  Appellant 
and  the  committee  of  the  Respondent,  for  the  purpose  of 
obtaining  the  opinion  of  the  Lord  Chancellor  on  the 
construction  of  the  wilL  In  that  case  it  was  submitted 
on  behalf  of  the  Bespondent,  that  on  the  death  of  her 
mother  Jtilia  Anne  (which  happened  in  1860),  she  be- 
came entitled  in  possession  to  an  estate  in  fee-simple  in 
one-third  of  all  the  fee-simple  estates  devised  by  the  tes- 
tator, and  to  a  similar  estate  in  such  estates  as  were 
held  by  him  under  leases  for  lives  renewable  for  ever. 
On  tiie  other  hand  it  was  contended  by  the  Appellants 
that  on  the  death  of  Julia  Anne  Conmee,  tiie  one-third 
to  which  she  was  entitied  devolved  upon  Mrs.  Taaffe 
as  the  survivor  of  the  three  nieces  for  her  life,  and  that 
Henry  Taaffe  FerraU  and  John  Nolan  FerraU  became, 
on  the  death  of  Daniel  FerraU,  entitled  as  to  all  the 
estates,  to  an  estate  in  remainder  expectant  on  the  death 
of  Mrs.  Taaffe,  with  cross  remainders  between  them  in 
tulmale. 

The  case  was  heard  before  Lord  Chancellor  Brady  who, 
in  Hdary  Term  1861,  made  a  decree  declaring  that  the  Re- 
spondent on  the  death  of  her  mother  became  entitled  to 
an  estate  in  fee-simple  in  one-third  of  the  lands  devised, 
and  that  there  was  no  necessity  for  implying  cross  re- 
mainders between  the  issue  male  of  the  nieces,  as  the 
intention  was  that  the  limitation  to  the  daughters  of  each 
niece  should  take  effect  immediately  after  the  failure  of 
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(a)  Norn.  Taaffe  v.  FerraU^  10  Ir.  Ch.  Rep.  (N.  S.)  183. 
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ifisue  male  of  each ;  that  Mrs.  Taaffe  did  not  take  by 
Burvivorship  the  estates  limited  to  the  other  two  nieces  for 
their  lives  respectively,  but  that  on  the  death  of  Daniel 
Ferrall  the  limitation  to  each  of  the  nieces  took  effect  in 
possession  {hy    This  appeal  was  against  that  decision. 

Mr.  RoUy  and  Mr.  John  O'Hagan  (of  the  Irish  Bar) 
(Sir  ZT..  Cairns  was  with  them)  for  the  Appellants : 
After  the  death  of  Daniel  Ferrall  without  issue,  the 
estates  given  to  the  nieces  were  to  be  with  benefit  of 
survivorship.  The  direction  that  they  are  to  take  as 
tenants  in  common  and  not  as  joint  tenants,  will  not  pre- 
vent the  word  the  ^^  survivor  *'  of  them  having  full  effect. 
That  word  cannot  be  rejected.  The  survivor  here  is 
Slrs^  Taaffe^  who  is  entitled  to  the  whole  estate  during 
her  life,  and  on  her  death  it  will  go  equally  to  her  son 
and  to  the  son  of  Mrs.  Nolan,  as  tenants  in  common  in 
tail  male.  The  object  of  the  testator  was  to  secure  the 
descent  of  his  estates  in  a  male  line,  and,  with  that  object 
in  view,  he  postponed  giving  any  interest  to  the  daughters 
of  his  nieces  until  there  should  be  a  general  failure  of  the 
male  issue  of  those  nieces.  No  daughter  of  any  niece  can 
^ake  anything  till  that  event  occurs.  The  Respondent 
therefore  takes  nothing  under  the  will.  Doe  d.  Borwell 
v.  Abey  (c)  is  the  leading  case  on  the  subject  There 
the  gift  was  to  sisters,  as  here  to  nieces  ;  they  were  to 
take  ^^  as  tenants  in  common  and  not  as  joint  tenants," 
and  Lord  Ellenhorough  said  that  those  words  rather  regu- 
lated the  mode  of  enjojrment  than  described  the  estate 
which  the  sisters  were  to  take,  and  so  gave  effect  to  the 
clause  of  survivorship.  Haddelsey  v.  Adams  (d)  adopts 
that  doctrine.     Although  survivorship  is  not  incident  to 


(b)  Conmee  v.   Taajh,  12  Ir. 
Ch.  lUp.  (N.  S.)  338. 


(c)  1  Maule  &  S  42a 
{d)  22  Beav.  2G6. 


CASES  IN  THE  HOUSE  OF  LORDS. 


69 


^  tenancy  in  common^  the  two  things  may  be  combined 
by  the  express  words  of  a  will,  or  by  implication  where 
that  is  necessary  to  effectuate  the  meaning  of  a  testator, 
Jarman  on  Wills  (e).  It  is  necessary  here,  so  that  it 
might  be  implied,  but  it  is  actually -expressed. 

Words  of  survivorship  are  to  be  referred  to  the  period 
of  division  and  enjoyment,  Cripps  v.  Wolcott{f).      "If 
lie  should  die  "  and  ''  in  ease  of  their  demise,^  luwe  been 
construed  "when  he  should  die''  Smart  v.   Clark {gY^ 
JBcwen  v.  Scawcrq/i{h).     The  period  to  which  the  sur- 
vivorship relates  depends  on  intention,  Newton  v.  Ays- 
cough  (s),  and  where  such  a  word  was  used  and  was  fol* 
lowed,  as  to  the  gifts  over,  by  the  words  "  after  their 
demise,"  it  was  held  that  the  gifts  over  did  not  take  effect 
till  the  death  of  all  the  beneficiaries,  Malcolm  v.  Martin{j\ 
In  Holmes  v.  Meynel  (A)  a  devise  to  two  daughters  and 
their  heirs  equally  to  be  divided  between  them,  and  in 
case  they  happened  to  die  without  issue,  over,  was  held 
to  make  them  tenants  in  tail  in  common  with  cross  re- 
nuunders  in  tail.    Roe  v.  Clayton  (l)  is  referred  to  by  Lord 
St.  Leonards  (m)  as  a  case  where  "  cross  remainders  were 
raised  between  several  classes  of  issue  by  a  liberality  of 
construction,  which  however  unauthorised  by  the  early 
authorities,  must  now  be  considered  as  the  settled  rule," 
and  that  case  was  brought  up  to  this  House,  and  the  de- 
dsion  of  the  Court  below  affirmed.     There  the  gift  was  to 
a  niece  for  life,  remainder  to  trustees,  remainder  to  the 
niece's  first  and  other  sons  successively  in  tail,  and  for 
default  of  such  issue,  to  her  daughters  as  tenants  in  com- 
mon in  tail,  ^^  and  for  default  of  such  issue,  to  the  issue  of 


{e)  Cb.  xlvii,  pp.  633.  650. 

(f)  4  Madd.  11. 

(S)  3  Huas.  .365. 

{k)  2  Yo.  &  Col,  Exc.  640. 

{i)  19  Yc8.  531. 


U)  3  Bro.  Ch.  C.  50. 
(k)  Sir  T.  Raym.  452;  2  Show. 
135. 

(0  6  East,  628  ;  1  Dow,  384, 
(f»)  Law  of  Pioperty^  283. 
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my  four  sisters  in  tail«  in  such  manner  as  I  have  limited 
the  same  to  my  niece's  issue.''  As  all  his  estate  was  to  go 
over  (and  here  the  testator  always  deals  with  the  estates 
in  their  entirety)  it  was  held  that  there  were  cross  re- 
mamders  amongst  the  daughters  of  the  testator's  niece. 
Doe  y.  fFebb  (n),  and  Green  y.  Stephens  (p)  are  to  the  same 
effect,  and  in  the  last-named  case,  and  in  Watson  y. 
Foxon  (p),  the  introduction  of  the  word  '^  respeotiye  "  in 
the  deyise  to  the  nieces  and  '^  their  respectiye  heirs  "  (q), 
was  declared  not  to  affect  the  implication  of  cross  re- 
mwiders.  Comber  y.  HiU{r)  is  on  that  point  overruled 
and  the  qualification  stated  by  Lord  Mansfield  in  Pery  y. 
White  (ji)  adopted. 

The  words  of  this  deyise  were  not  employed/7er  incuriam. 
The  intention  is  clearly  manifested,  for  the  will  contains 
a  power  to  charge  the  estates  for  the  benefit  of  daughters, 
80  that  they  were  not  left  unprovided  for ;  and  it  also 
contains  a  direction  that  no  son  of  any  niece  shall  take 
any  benefit  under  tiie  will  unless  he  assumes  the  testa- 
tor's family  name ;  but  the  estates  themselves  are  to  go  to 
sons  alone.  [Lord  Chelmsford  referred  to  Cook  y.  (?er- 
rard{t)\ 

Assuming  that  the  estates  here  were  for  life  only,  still 
the  doctrine  of  cross  remainders  is  applicable,  Ashley  y. 
Ashley  {u).  If  that  is  not  so  here,  then  the  sons  of  the 
daughters  would  be  excluded  in  favour  of  a  female  who 
might  be  the  right  heir  of  the  testator,  a  consequence 
which  most  certainly  it  was  his  object  to  avoid. 

In  the  Court  below,  the  case  of  Waldron  v.  Boulter 


(n)  1  Taunt.  234. 
(o)  17  Vee.  64. 
\p)  2  East,  36. 

{q)  See  the   case   stated,    12 
Ves.  419. 


(r)  2  Strange,  969. 
{$)  Cowp.  777. 
(0  1  Wms.  Saund.  180. 
(ti)  6  Sim.  358;  Pearoey.Ed- 
meadcs,  3  Yo.  &  Col.,  Exc  246. 
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(o)  was  relied  on^  but  there  the  limitation  over  was  on 
the  death  of  the  grandchildren,  *^  or  any  or  either  of 
them,"  so  that  the  two  cases  are  quite  unlike  each  other. 
Here  the  true  reading  of  the  will  is,  on  the  death  of  the 
surviving  niece  the  tenant  for  life,  to  give  the  estates  to 
the  sons  of  the  nieces.  The  daughters  of  the  nieces  can 
<^7  take  when  all  the  preceding  objects  have  fidled« 

The  Solicitor   General  (Sir  B.  Palmer)  and  Mt. 
Lloyd  {pi  ihQ  Irish  Bar)  for  the  Respondents.: 

The  words  of  this  will  expressly  create  among  the 

nieces  a  tenancy  in  common  and  negative  a  joint  tenancy. 

The  doctrine  of  survivorship  is  tiierefore  inapplicable  to 

them.     The  first  object  of  the  testator  was  to  establish 

an  equality  among  his  nieces,  and  the  children  of  each 

were  intended  to  take  just  what  their  respective  mothers 

took.     This  object  would  be  totally  defeated  by  making 

tibe  female  issue  «f  one  or  of  two  nieces  dependent 

entirely  on  the  accident  of  the  third  niece  having  issue 

male.     The  word  survivor  is  of  littie  effect  in  this  wifl 

for  the  purpose  now  insisted  on.    It  was  not  introduced 

into  the  will  for  any  such  purpose.      Its  object  was 

to  provide  agunst  the  possibility  of  one  of  the  nieces 

dying  during  the  life  of  D.  Ferrally  so  that  by  force  of 

that  word  the  other  two  would  take  the  estates  intended 

originally  to  have  been  divided  among  all  three.      It 

did  not  mean  survivorship  inter  se  after  the  estates  had 

vested  in  possession.    Its  position  in  the  present  will 

shows  that  to  be  so.     Here  the  interest  is  first  given,  and 

then  the  word  survivor  follows,  exactiy  in  opposition  to 

the  form  in  Doe  and  Borwell  v.  Abey  (tr),  where  the 

interest  given  follows  the  word  survivor.     That  case  is 

therefore  not  applicable  to  the  present.     In  Blisset  v. 
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1802.  CranweU  {x)  there  was  a  devise  to  A.  and  B.  and  their 
Taaffb  heirs^  and  the  longer  liver  of  them^  equally  to  be  divided 
and  Others  between  them  and  their  heirs,  and  that  gift  was  held  to 
CoNMBB.  create  a  tenancy  in  common,  and  that  the  survivor  should 
have  an  equal  interest  with  the  heirs  of  him  that  should 
die  first.  It  is  true  that  that  decision  was  not  unanimous, 
but  in  Btone  v.  Heurtly  (y)  Lord  Hardwicke  expressly 
adopts  not  only  the  decision  but  the  reasoning  of  the  ma- 
jority, sajring  it  '^  is  right,  is  substantial,  and  not  playing 
with  words.*  The  interest  here  vested  at  once,  and  had 
one  of  the  nieces  died  before  Daniel  Ferratt,  leaving  no 
issue,  the  word  survivor  would  then  have  had  its  intended 
operation,  and  her  share  would  have  gone  to  the  two  sur- 
viving nieces;  but  had  she  left  a  child,  that  child  would 
have  taken  its  mother's  share,  and  would  have  been  tenant 
in  common  with  them.  In  Willes  v.  Douglas  (z)  there  waa 
a  gift  to  three  cousins  equally  to  be  divided  among  them, 
and  for  their  sole  use,  and  at  their  decease  to  be  divided 
among  their  daughters,  and  it  was  held  that  eaeh  cousin 
took  one<-third  for  life,  with  remainder,  as  to  her  one* 
third,  to  her  daughters. 

The  auth(»ities  cited  on  the  other  side  merely  establish 
that  by  fit  words  tenants  in  common  may  be  made  to  take 
with  cross  remainders  between  them,  thus  giving  a  special 
incident  of  joint  tenancy  to  a  tenancy  in  common.  Thai 
can,  no  doubt,  be  done  when  the  intention  to  do  it  is  clearly 
expressed,  or  where  cross  remainders  are  necessary  to 
effectuate  the  general  purposes  of  a  will,  but  that  does  not 
apply  to  this  case,  where  there  is  no  such  express  direc- 
tion nor  any  such  necessity.  On  the  contrary,  the  intro- 
duction of  cross  remainders  will  destroy  the  equality  in- 
tended to  be  provided  for  the  three  nieces  and  their 
^children,  and  the  decision  in  Key  v.  Key  (a)  illustrates 

(x)  1  Sulk,  226.  («)  10  Bday.  47. 

(y)  1  Yes.  Senr.  1G6.  (a)  4  De  G.  M.  &  Gord.  7a 
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die  principles  on  which  this  case  ought  to  be  determined^ 
namely,  ihat  where  the  strict  interpretation  of  a  particular 
expression  in  a  will  would  defeat  the  intention  with  which 
the  will  was  framed,  that  interpretation  must  not  be 
adopted.  To  give  to  the  word  "  survivor  "  the  effect  con- 
tended for  here  would  have  that  result.  The  same  case 
also  shows  that  the  word  estate  does  not  necessarily  giVe 
to  the  survivor  of  the  sisters  a  fee  simple.  Nor  is  this  a 
gift  to  the  sons  of  the  nieces,  in  strict  settlement,  in 
exclusion  of  the  daughters  or  any  of  them.  Pery  v. 
White  (&)  is  a  decisive  authority  on  this  point.  There  the 
devise  was  to  the  four  sisters  and  a  niece  for  their  lives, 
share  and  share  aUke  as  tenants  in  common,  and  not  as 
joint  tenants ;  remainder  to  their  sons  successively  in  tiul 
male,  remainder  to  their  daughters  in  tail,,  reversion  to 
his  own  right  heirs.  The  four  sisters  and  the  niece  were 
held  to  take  several  estates  for  life  with  several  re- 
mainders to  their  sons  and  daughters  respectively,  and 
no  cross  remwiders,  the  reversion  to  the  right  heirs 
being  the  reversion  only  of  each  separate  tenant  for  life. 
That  case  was  expressly  adopted  in  Doe  v.  Royle  (c). 
Haddelsey  v.  Adams  (d),  is,  if  properly  considered,  a 
case  in  favour  of  the  Respondent,  for  the  Master  of  the  Rolls 
there  construed  the  will  distributively,  and  gave  each  of 
the  four  granddaughters  an  estate  for  life,  then  to  her 
issue  successively  in  the  ordinary  course  of  estates  tail, 
with  an  ultimate  remainder  to  the  owner's  right  heirs. 
He  did  not  hesitate  to  do  that,  though  the  effect  of  it  was 
to  give  the  granddaughters  an  immediate  estate  tail,  in 
accordance  with  the  rule  of  law  which  favours  the  im- 
mediate vesting  of  estates.  [The  Lord  Chancellor :  Sup- 
pose the  words  here  were,  ^^  in  default  of  the  issue  male 

(b)  Cowp.  777.  (d)  22  Beav.  266. 

(c)  13  4.  B.  Rep.  100. 114. 
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above  mentioned."]  They  would  be  the  issue  male  of 
each  of  the  said  nieces^  and  when  the  words  are  doubtful 
an  immediate  is  to  be  preferred  to  a  future  vesting  of 
the  estate.    Jarman  on  Wills  (e). 

Cross  remainders  are  not  to  be  implied,  unless  ne- 
cessary to  effectuate  the  general  intention  of  a  will,  or 
unless  the  words  of  the  will  leave  no  doubt  that  it  was 
the  intention  to  create  them.  In  Phipard  v.  Mansfield  (J)y 
Atherton  v.  JF^e  (y),  Watson  v.  Foxon  (A),  Doe  v.  Webb  (i), 
Green  v.  Stephens  {j)y  Holmes  n.  Meynel{k)y  the  intention 
was  expressed,  or  the  necessity  existed.  It  is  not  so  here. 
In  Turkerman  v.  Jeffreys  (J)  tiie  testator  devised  his  lands 
to  two  nieces,  Jane  and  Elizahethy  equally  to  be  divided 
between  them  during  their  lives,  and  after  the  decease  of 
these  two  then  to  their  heirs.  Jane  died,  and  the  question 
was  what  estate  tiiey  took,  and  whether  the  heir  of  Jane 
should  have  the  moiety  during  the  life  of  Elizabeth^  and 
it  was  held  that  they  were  joint  tenants  during  life,  and 
that  the  fee  went  to  the  heir  of  Jane,  but  not  to  be  taken 
during  the  life  of  Elizabeth.  So  in  Hawkins  v.  Hamer- 
tan  {m),  the  estate  was  held  to  vest  at  once,  and  the 
children  of  a  daughter,  who  died  during  her  mother's 
life,  were  held  to  take  their  parents'  share  on  the  happen- 
ing of  the  death  of  their  grandmother.  And  Montgomery 
v.  Montgomery  (n)  is  a  strong  authority  for  the  Re- 
spondent, There  the  testator  devised  to  his  son  W.  for 
life  and  no  longer,  unless  M.  should  survive  his  present 
wife  and  marry  another,  by  whom  he  should  have  issue 
living  at  the  time  of  his  death,  then  to  the  issue  male  of 


(0)  Vol.  2,  c.  xlii. 
(/)  Cowp.  797. 
(j)  4  Term.  Rep.  710. 
(h)  2  East,  36. 
(f )  1  Taunt.  234. 


U)  17  Ves.  64. 
{k)  Sir  T.  Raym.  452. 
(/)  Sir  J.  Holt,  370. 
(m)  IG  Sim.  410. 
In)  3  Jo.  &  L;it.  47. 
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the  second  marriage  share  and  share  alike ;  for  want  of 
issue  male  to  the  issue  female  of  the  second  marriage, 
share  and  share  alike;  if  W,  died  without  issue,  then 
over.  W.  did  marry  a  second  time,  and  leffc  male  issue 
of  that  marriage,  and  it  was  held  that  W.  took  an  estate 
for  life  only  with  concurrent  contingent  remainders  in  fee 
first  to  his  sons^  secondly  to  his  daughters,  and  lastly  to 
his  grandsons.  Here  the  fee  is  given  to  the  nieces,  and 
18  vested  in  each  of  them  and  their  heirs  male,  and  on  the 
failure  of  her  heirs  male  in  her  daughtslrs,  and  there  is 
no  necessity  for  any  purpose  of  the  will  to  declare  that 
cross  remainders  exist.  The  sons  are  clearly  entitled  to 
take  per  stirpes,  and  there  is  nothing  which  establishes, 
in  that  respect,  a  difference  between  them  and  the 
daughter. 

Mr.  RoU  replied. 
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The  Lord  Chancellor  (Lord  Westlury) : 

My  Lords,  this  is  an  appeal  from  a  Decretal  Order 
pronounced  by  the  Lord  Chancellor  of  Ireland  upon  a 
vpeciaX  case  stated  under  the  provisioDS  of  the  Irish  Court 
of  Chancery  Regulation  Act  of  1850.     The  question  in- 
volved in  it  depends  upon  tiie  construction  of  the  will  of 
a  gentieman  of  the  name  of  John  FerralL     He  appears 
to  have  been  entitled  to  very  large  landed  estates  in 
Ireland*    By  his  will  he  devises  those  estates  by  gifts, 
which  in  effect  amount  to  a  limitation  of  the  estates  to 
his  nephew,  Daniel  Henry  Ferrall,  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  male ;  and  then  there 
is  a  remainder  for  default  of  such  issue  male,  or  in  case 
he  antecedentiy  dies,  to  the  testator's  nieces,  which  is  ex- 
pressed in  the  following  way.     [His  Lordship  here  read 
the  devise,  see  ante,  p.  65.] 
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The  only  other  provision  in  the  will  which  appears  to 
me  to  have  a  bearing  upon  the  question  before  your 
Lordships  is  the  next  clause,  by  which  it  is  directed  that 
the  issue  male  of  the  said  Julian  Rose,  and  Bridgety  shall 
not  take  any  benefit  imder  the  will  unless  they  assume 
the  name  of  Ferrall,  instead  of  their  own  name. 

The  Lord  Chancellor  of  Ireland^  in  deciding  this  case, 
had  principally  to  consider  the  efiect  of  the  first  words  of 
the  limitation  in  question,  by  which  the  gift  is  made  to 
the  three  nieces  '^  and  the  survivor  of  them  for  the  term 
of  their  natural  lives,"  and  then  he  had  farther  to  consider 
the  effect  of  the  words,  ^^  and  for  default  of  such  issue 
male."  And  the  Lord  Chancellor,  in  his  judgment, 
appears  to  have  arrived  at  this  conclusion  that  the  word 
*^  survivor"  must  either  be  rejected  as  insensible  and  re- 
pugnant to  the  general  manifest  intention  of  the  will,  or 
be  referred  to  the  death  of  Daniel  Ferrally  which  (the 
Lord  Chancellor  proceeds  to  say)  he  believes  to  be  the 
correct  construction :  ^'  or  at  all  events  it  must  be  con- 
sidered as  so  uncertain  in  its  meaning  as  to  be  incapable 
of  controlling  the  previous  distinct  language."  With 
regard  to  the  words,  ^^and  for  default  of  such  issue 
male,"  which  it  had  been  contended  were  sufficient  to 
raise  an  implication  of  cross  remainders,  the  Lord  Chan* 
cellor  of  Ireland  observes,  '^  If  the  will  had  gone  on, 
leaving  out  any  mention  of  the  daughters,  simply  to  say, 
'  and  in  default  of  such  issue  male  remainder  to  my  right 
heirs,'  there  would  have  been  no  great  difficulty  in  im- 
plying cross  remainders  in  tail  between  the  nieces  or 
their  sons ;  but  the  actual  will,  as  respects  the  daughters^ 
throws  insuperable  difficulties  in  the  way'  of  this  con- 
struction." 

The  case  has  been  most  ably  and  elaborately  argued  at 
the  bar  in  support  of  the  conclusion  stated  by  the  Lord 
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Chancellor  of  Ireland;  but  I  am  unable  to  concur  in  the 
construction  of  that  learned  Judge.  I  cannot  agree  with 
him  in  either  of  the  two  concluBions  at  which  he  has 
arrived. 

I  will  take  first  the  interpretation  of  the  word  '^  sur- 
vivor,^ and  what  ought  to  be  regarded  as  the  effect  of 
the  prior  part  of  the  limitation  in  question,  although  it 
is  not  necessary  that  your  Lordships'  decision  should  be 
founded  upon  it,  because  I  think  this  is  a  case  in  which 
cross  reminders  ought  to  be  implied.  It  may  not  be  an 
inexpedient  thing  to  consider  the  true  interpretation  of 
the  antecedent  words. 

It  is  undoubtedly  true  that,  so  far  as  decided  cases  are 
concerned,  there  is  much  difficulty  in  fixing,  with  re-> 
ference  to  the  gift  of  real  estate,  the  true  interpretation 
of  the  word  "survivor."  After  many  fluctuating  de- 
cisions, the  rule  laid  down  by  Sir  John  Leach  in  the  case 
of  Winterton  v.  Crawfurd  {o)  has,  with  regard  to  bequests 
of  personal  estate,  been  pretty  generally  adopted,  and  I 
think  with  great  advantage.  But  it  is  by  no  means  clear 
that  the  same  rule  has  been  adopted  with  regard  to  the 
interpretation  of  the  word  in  a  devise  of  real  estate.  In 
gifts  of  personalty  the  word  may  be  taken  as  referring  to 
the  period  of  distribution.  In  gifts  of  real  estate  it  ought 
to  be  referred,  if  the  same  rule  were  applied,  to  the  de- 
termination of  the  prior  limitation.  But  some  of  the 
cases  interfere  with  this  conclusion,  and  I  agree  with  the 
observation  of  the  learned  author,  Mr.  Jarman^  that  it 
must  be  left  to  future  decisions  to  tell  what  is  the  actual 
rule  of  construction  applicable  to  this  perplexing  word  in 
reference  to  real  estate. 

I  think  it  not  possible,  and  I  think  it  would  be  very 
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dangerous^  to  attempt  to  derive  from  decisions  any  certidn 
and  general  rule  of  interpretation  of  the  word^  or  of  the 
period  to  which  it  ought  to  be  considered  as  referring. 
But  there  is  another  and  a  simpler  meaning  of  the  word, 
which  I  think  is  the  true  meaning  in  this  case.  The 
natural  and  obvious  meaning  of  the  word  '^  survivor  "  is 
not  the  person  who  shall  survive  or  outlive  a  particular 
event,  but,  when  it  is  applied  to  a  class  of  persons,  and 
individuals  of  that  class  are  named,  the  natural  and 
obvious  meaning  of  the  word  is  the  longest  liver  of  those 
who  are  named ;  and,  therefore,  in  this  particular  case, 
as  in  other  cases,  the  word  ^^  survivor  "  should,  I  think, 
be  regarded  not  as  referring  to  any  particular  event  pre* 
viously  mentioned,  but  as  referring  to  that  which,  as  I 
have  already  observed,  is  the  natural  meaning  of  the 
word,  namely,  that  individual  person  who,  out  of  the  in- 
dividuals named,  shall  turn  out  to  be  the  longest  liver. 

It  has  been  sometimes  objected  that  this  interpretation 
of  the  word  ^'survivor,*'  cannot  be  adopted  where  there 
is  a  gift  to  several  persons  as  tenants  in  common,  not  as 
joint  tenants.  But  there  is  obviously  a  very  great  dis- 
tinction between  the  limitation  of  survivorship  that  is 
involved  in  a  gift  of  joint  tenancy,  and  the  limitation  of 
the  word  "  survivor"  which  is  annexed  to  a  tenancy  in 
common*  The  survivorship  involved  in  an  estate  in 
joint  tenancy  is  that  which  is  capable  of  being  defeated 
at  the  pleasure  of  the  joint  tenant,  so  that  if,  by  alienation 
or  otherwise,  the  joint  tenancy  is  converted  into  a 
tenancy  in  common,  the  survivorship  ceases;  but  when 
a  gift  to  the  '^ survivor"  is  annexed  to  a  tenancy  in 
common  and  not  to  a  joint  tenancy,  then  the  limitation 
takes  effect  by  virtue  of  the  gift,  and  not  by  virtue  of 
something  involved  in  a  limitation  of  joint  tenancy. 
There  is  no  difficulty,  therefore,  I  apprehend,  in  putting 
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male ;  and  if  that  interpretation  be  adopted^  the  words 
upon  which  the  Lord  Chancellor  of  Ireland  has  founded 
his  conclusion^  as  giving  to  Catherine,  the  daughter 
of  Jtdiay  an  inunediate  fee  simple  estate  to  the  extent 
of  one^third  of  the  devised  estate,  will  be  entirely  dis- 
posed of,  and  no  estate  will  arise  in  favour  of  the 
daughter  imtil  the  entire  failure  of  the  antecedent  limi- 
tation to  the  sons  of  the  other  two  daughters. 

But  supposing  we  adopt  the  construction  which  has 
been  allowed  by  the  Lord  Chancellor  of  Ireland,  and  that 
we  refer  the  word  *'  survivor"  to  the  event  of  the  contin- 
gency of  the  three  nieces  being  living  at  the  death  of 
Daniel  Henry  Ferrall  without  issue  male,  and  by  that 
mode  of  construction  throw  aside  the  word  as  becoming 
inoperative  in  tiie  event  which  has  happened;  if  we 
adopt  that  construction,  we  then  are  brought  to  consider 
the  interpretation  which  the  Lord  Chancellor  of  Ireland 
puts  upon  the  words  ^'  and  for  default  of  such  issue.'' 

Now  I  cannot  concur  with  his  Lordship  that  the  impli- 
cation of  cross  remainders  is  here  to  be  made  by  reason 
of  the  gift  over  being  expressly  made  in  favour  of  the 
daughters  of  «7ti&7.  Rose,  and  Bridget  The  implication 
of  cross  remainders  depends  upon  the  form  of  tiie  ex- 
pression introducing  tiie  gift  over,  after  the  limitation  of 
the  prior  clause. 

My  Lords,  the  law  upon  this  subject  unfortunately 
has  been  perplexed  by  a  variety  of  contradictory  deci- 
sions relating  to  the  construction  of  gifts  over.  Origin- 
ally, nearly  200  years  ago,  the  interpretation  which  I 
think  has  now  been  adopted,  was  the  interpretation 
settied  in  an  early  case  in  Dyer  {p),  and  also  in  the  case 
ef  Holmes  v.  Meynel{q).      Some  difficulty  was  after- 


ip)  Claek^a  Case,  Dyer, 
3306. 


{q)  Sir  T.  Raym.  452  ; 
2  Shower,  135. 
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Taaffb      fore,  are  to  take  only  when  there  has  been  an  absolute 

and  o   ere    f^j^y^p^  ^f  ^^  antecedent  limitation  to  "  issue  male,"  it 

CoNMBB.     follows  as  a  matter  of  course  that  when  there  is  a  failure  of 

issue  male  of  one  niece,  but  there  is  issue  male  of  another 

niece,  or  of  both  the  other  nieces,  the  gift  over  cannot 

take  effect. 

My  Lords,  I  find  no  difficulty  in  supposing  (as  the  Lord 
Chancellor  of  Ireland  seems  to  do)  that  there  would  be 
an  inconsistency  in  preferring  the  sons  of  nieces  to  the 
daughters  of  nieces.  We  are  not  to  be  governed  by  the 
consideration  of  what  may  appear  to  us  to  be  an  unrea- 
sonable disposition.  If  anything  were  wanting  to  con- 
firm the  propriety  of  arriving  at  the  conclusion  that  the 
testator  intended  to  give  a  preference  to  issue  male,  I 
should  refer  to  the  directions  given  in  the  18th  clause  of 
the  will,  an  to  the  assumption  by  any  son  of  a  niece,  of 
the  name  of  the  testator. 

I  must  therefore  advise  your  Lordships  to  declare  the 
construction  of  the  will  to  be  altogether  opposite  to  that 
which  has  been  pronounced  in  the  Court  below.  The 
decision  of  the  Court  below  has  involved  an  answer  to 
several  questions  which  are  contained  in  the  special  case ; 
but  I  should  think  it  quite  sufficient  if  your  Lordships 
were  to  reverse  the  decretal  order  of  the  Lord  Chancellor 
of  Ireland,  and  to  declare  that,  according  to  the  true  in- 
terpretation of  the  will  of  John  Ferrally  the  remainder 
limited  to  the  daughters  of  Julian  Rose,  and  Bridget  "  on 
default  of  issue  male  ^  taking  under  prior  limitations, 
does  not  fall  into  possession  until  there  be  a  failure  of 
issue  male  of  all  the  three  nieces  described  in  the  prior 
limitations.  The  effect  of  that  will  be  entirely  to  reverse 
the  judgment  upon  the  ground  upon  which  the  decision 
of  the  Court  below  proceeds ;  and^  inasmuch  as  the  estate 
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18  now  held  under  an  agreement  between  the  parties^  it 
seems  unnecessary  that  your  Lordships  should  give  any 
£fiurther  answer  to  the  questions  which  are  stated  in  the 
special  case  upon  which  the  Lard  Chancellor  of  Ireland 
made  his  decretal  order.  I  must^  therefore,  move  your 
Lordships  that  this  decretal  order  be  reversed,  with  the 
declaration  I  have  mentioned. 

Lord  Cranworthi 

My  Lords,  I  fully  concur  with  the  Lord  Chancellor 
in  the  result  at  which  he  has  arrived  in  this  case.  The 
question  turns  entirely  upon  the  construction  which  is  to 
be  put  upon  one  clause  in  this  wilL 

The  first  question  is.  What  is  the  estate  which  the  three 
nieces  took  ?  Now,  it  was  argued  that  each  took  a  sepa- 
rate estate  as  tenant  in  common,  with  remainder  after- 
wards as  to  each  of  their  thirds,  to  her  first  and  other  sons, 
and  in  default  of  sons  then  to  daughters,  and  that  the 
now  sole  surviving  niece  took  only  one  third  for  her  life. 

I  think  that  such  a  construction  cannot  be  maintained. 
It  would,  in  truth,  make  the  words  "  survivor  of  them  " 
utterly  inoperative.  The  word  "  survivor  "  there  does 
not  point  to  the  person  who  was  to  take  the  estate  by 
virtue  of  being  "  survivor,**  but  to  the  extent  of  the  in- 
terest which  the  nieces  were  to  take.  According  to  a 
distinction,  which  I  think  was  correctly  enunciated  by 
the  present  Master  of  the  Rolls,  in  the  case  cited  in  the 
argument  of  Haddelsey  v.  Adams  (e?),  the  word  "  sur- 
vivor "  here  means,  not  to  indicate  the  person  who  is  to 
take  by  surviving  at  any  particular  period,  but  to  indicate 
what  interest  the  three  nieces  are  to  take.  It  is  just  the 
same  as  if,  instead  of  "  survivor,"  it  had  been  the  "  longer 

liver." 

(9)  22  Beav.  266. 
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The  Lord  Chancellor  of  Ireland  seemed  to  think  that 
that  construction  was  excluded  by  the  language  of  the 
clause^  which  is^  that  they  were  to  take  as  ^^  tenant  in 
common,  and  not  as  joint  tenants,"  and  that  if  the  sur- 
vivor  took  that  would  be  taking  as  joint  tenants.  But 
that,  I  conceive,  with  all  deference  to  the  Lord  Chancellor 
of  Ireland f  is  entirely  an  erroneous  construction.  There 
is  no  inconsistency  in  giving  an  estate  to  the  *'  survivor," 
because  those  who  have  a  life  interest  are  to  take  as 
tenants  in  common,  as  has  been  pointed  out  in  several 
cases ;  particularly  in  a  case  which  has  been  adverted  to 
in  the  argument,  and  which  occurred  in  the  Court  of 
Queen's  Bench  of  Doe  v.  Abey  (ir).  There  the  Court 
pointed  out  clearly  that  there  was  no  inconsistency  in 
saying  that  certain  persons  were  to  take  as  tenants  in 
common,  but  with  the  benefit  of  survivorship,  for  that 
though  they  had  in  some  respects  a  less  beneficial  in- 
terest, yet,  in  other  respects,  they  had  a  more  beneficial 
interest  than  as  joint  tenants.  At  all  events  it  is  suf- 
ficient to  say  it  is  a  difierent  estate,  and  there  is  no  in- 
consistency in  giving  it  to  the  *'  survivors,"  though  it  is 
said  that  they  are  to  take  as  tenants  in  common. 

I,  therefore,  think  it  clear  that  the  Appellant,  Mrs. 
Taaffcy  as  the  surviving  niece,  has  now  the  whole  in- 
terests in  her  for  life,  and,  subject  to  her  life  interest,  I 
think  there  is  a  valid  gift  in  remainder,  in  thirds,  to  the 
first  and  other  sons  of  each  tenant  for  life  in  tail  male, 
and  in  default  of  sons  to  the  daughters  of  each  of  the 
nieces. 

Then  the  question  is,  whether  the  daughter  of  one  niece, 
who  died  leaving  only  a  daughter,  takes  in  exclusion  of 
the  male  issue.     I  think  she  does  not.    I  shall  not  repeat 


(w)  I  Maule  8c  Sel.  428. 
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what  has  been  gone  over  fuUj  by  the  Lord  Chancellor 
upon  the  subject  of  cross  remainders.  I  take  it  that  the 
doctrine  is  now  well  established  that  whether  cross  re- 
mwiders  are  to  be  implied  or  not  is  a  mere  question  of 
construction  upon  the  whole  face  of  the  will*  And 
wherever  there  are  limitations  in  tail^  or  in  tail  male, 
**  and  in  de&ult  of  such  issue  "  a  gift  over^  then  I  take  it 
that  the  presumption  is,  that  that  means  in  default  of 
issue  of  all  of  them.  Now  that  is  the  case  here.  There 
is  a  gift  to  each  of  the  daughters,  with  remainders  to 
dieir  first  tod  other  sons  in  tail  male,  ^^and  for  default  of 
such  issue,^  then  over.  I  think  that  means  in  default  of 
all  such  issue  male.  That  would  be  the  primd  facie  con- 
struction; and  I  think  that,  even  if  it  were  not  the 
primd  facie  construction,  there  are  indications  upon  the 
face  of  this  will  to  show  that  that  was  the  construction 
which  this  testator  meant  to  adopt. 

I  agree  with  an  observation  that  was  made  at  the  bar, 
that  there  is  nothing  more  fallacious  than  endeavouring, 
first  of  all,  to  find  out  the  intention  of  the  testator,  and 
then  to  construe  the  words  of  the  will  with  reference  to 
that  supposed  intention.  But  here  I  think  it  is  clear  that 
the  testator  wished  that  his  estate  should  run  in  the  male 
line  to  the  exclusion  of  the  female  line ;  for  he  gives  it 
first  to  his  nephew  and  his  issue  male,  and  then  he  cou'- 
stitutes  each  of  those  nieces  as  a  stirps  of  a  new  male 
issue,  and  I  think  that  view  is  strongly  confirmed  by  the 
circumstance  pointed  out  by  the  Lord  Chancellory  that  he 
desires  all  the  male  issue  of  each  of  his  nieces  to  take  his 
name,  whereas  he  gives  no  such  direction  with  regard  to 
the  daughters  who  are  to  take  upon  the  failure  of  issue 
male.  If  his  wish  to  perpetuate  his  name  could  not  be, 
by  reason  of  the  failure  of  issue  male  of  the  daughters, 
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capable  of  being  fulfilled^  then  he  gave  it  up  and  let  the 
thing  take  its  course. 

Upon  the  whole  I  think  that  the  judgment  of  the  Lard 
Chancellor  of  Ireland  is  wrongs  and  that  the  declaration 
which  my  noble  and  learned  friend  has  proposed  is  the 
proper  one  to  be  made.  With  respect  to  the  interest  of 
the  several  parties,  there  need  be  no  difficulty,  because 
inasmuch  as  the  Appellants  are  the  surviving  niece  and 
the  two  sons  who  take  all  between  them,  and  who,  under 
disentailing  deeds,  have  the  whole  among  them,  it  is 
sufficient  for  us  to  say  that  the  Appellants  are  entitled  to 
the  estate  among  them. 

Lord  Chelmsford: 

My  Lords,  I  agree  so  entirely  with  the  opinions  which 
have  been  expressed,  that  I  should  have  abstained  from 
adding  anything  to  what  has  been  addressed  to  the  House, 
if  I  did  not  feel  that  it  would  hardly  be  proper  to  dissent 
from  the  judgmentof  the  Lord  Chancellor  of  Irelandvf  liiioxit 
stating,  however  shortly,  the  reasons  which  have  led  my 
mind  to  a  conclusion  opposed  to  that  which  he  has  formed. 

It  appears  to  me  that  the  three  nieces  of  the  testator 
took  an  estate  for  their  lives,  and  for  the  life  of  the  sur- 
vivor as  tenants  in  common,  and  not  three  distinct  estates 
for  life,  transmissible  in  their  separate  lines. 

It  was  conceded  in  the  argument  that  the  creation  of  a 
tenancy  in  common  amongst  the  three  nieces,  was  not  in- 
consistent with  a  remainder  of  the  whole  estate  to  the 
survivor  for  her  life.  But  some  stress  was  laid  upon  the 
collocation  of  the  words  expressing  the  siirvivorship,  and 
also  upon  tiiose  words  being  in  the  singular  number  in- 
stead  of  running  in  the  usual  form, ''  for  the  term  of  their 
natural  lives,  and  the  lives  and  life  of  the  survivors  and 
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survivor  of  them."     This,  however,  appears  to  me.  to        ^862. 
create  no  serious  objection  to  the  construction  whicli  I       Taapfe 
have  adopted.      The  estate  given  to  the  nieces  was  a  ^^ 

vested  remainder,  after  the  estate  tail  to  the  sons  of      Conmbe. 
Daniel  FerralL    The  three  nieces  having  survived  the 
testator,  the  renuunder  vested  in  them  all.     If  one  or 
two  of  them  had  died  in  the  testator's  lifetime,  the  re- 
mainder would  have  vested  in  the  two  survivors,  or  in  the 
sole  survivor.   But  the  remainder  to  the  sons  of  the  nieces 
could  not  take  effect  till  the  death  of  the  survivor.     This 
appears  not  only  from  the  words  "  and  the  survivor  of 
them,"  in  the  devise  to  them  for  life^but  also  from  the  words 
introductory  to  the  remainder  to  their  sons :  **  and  from 
and  after  their  decease,"  which^  following  immediately 
upon  the  life  estate,  which  was  not  to  end  till  the  death 
of  the  longest  liver  of  the  nieces,  can  only  be  understood 
to  mean  after  the  decease  of  all  of  them,  and  not  after 
their  respective  deceases. 

This  view  of  the  devise  to  the  nieces  appears  to  dispose 
of  the  whole  case.    For  unless  the  Kespondents  can  es- 
tablish the  scheme  of  the  will  to  be  to  give  a  separate 
third  to  each  of  the  nieces,  and  afterwards  to  their  sons 
and  daughters  in  separate  succession  to  each,  the  whole 
foundation  for  their  construction  fails.     There  can  then 
remain  no  other  manner  of  construing  the  will  than  by 
holding  the  gift  to  the  first  and  other  sons,  and  the  heirs 
male  of  their  bodies,  to  be  a  gift  to  them  as  a  class.     K, 
according  to  the  argument  of  the  Eespondents,  the  estate 
was  originally  divided  among  the  nieces  in  thirds,  each  of 
which  was  afterwards  settled  upon  sons  and  daughters  in 
the  separate  line  of  each,  there  would  be  no  meaning  in 
the  words  ^^  in  equal  proportions ;"  but  upon  the  other 
construction  these  words  become  significant  in  the  event 
(which  has  happened)  of  two  only  out  of  the  three  nieces 
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18^        having  sons.     This  view  of  the  will  is  not  interfered  with 
Taaffb       by  the  words  "  the  elder  of  such  sons  of  each  of  my  said 
9,  nieces^  &c.,  being  always  to  be  preferred  and  to  take  before 

CoifMBB.  ^j)g  younger,'*  which  fall  in  just  as  naturally  with  the 
notion  of  the  devise  to  the  sons  of  each  being  intended  to 
them  as  a  class,  as  with  the  idea  of  separate  limitations  in 
the  line  of  each  niece ;  as  their  object  is  merely  to  regu- 
late the  priority  in  the  separate  lines  where  there  are 
sons  to  take. 

This  being  the  opinion  which  I  have  formed  of  the 
manner  in  which  the  sons  of  the  nieces  became  entitled,  it 
is  almost  unnecessary  for  me  to  consider  the  question  as 
to  the  implication  of  cross  remainders.  But  if  anything 
were  wanting  to  postpone  the  interest  of  the  daughters  of 
the  nieces  until  the  failure  of  the  sons  and  their  heirs 
male,  the  words  introducing  the  devise  to  the  daughters, 
''  and  for  default  of  such  male  issue,**  would  surely  be 
sufficient,  as  the  daughters  could  not  take  until  all  the 
male  line  of  the  sons  previously  mentioned  had  failed, 
which  would  necessitate  the  implication  of  cross  remain- 
ders between  them. 

liVith  respect  to  the  interest  to  be  taken  by  the 
daughters  of  the  nieces,  it  was  pointed  out  by  my  noble 
and  learned  friend  (Lord  Cranworth)  in  the  course  of  the 
argument,  that  the  Respondent,  who  is  the  daughter  of 
one  of  the  nieces,  Julia  Anne^  was  alive  at  the  date  of  the 
will,  and  is  mentioned  in  it,  and,  consequently,  on  the 
death  of  the  testator  she  took  a  vested  remainder.  This 
would  open  from  time  to  time  to  let  in  other  daughters  of 
her  mother  (if  she  had  any),  and  also  the  daughters  of 
her  aunts.  It  seems  clear  that  this  vested  estate  could 
not  be  a  fee,  on  account  of  the  ultimate  devise  to  the  use 
of  the  testator's  own  right  heir. 
If  it  were  necessary  to  constrae  this  devise  to  the 
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daughters  of  the  nieces,  I  should  be  disposed  to  think 
that  the  daughters  would  take  estates  in  tail.  The  words 
which  introduce  the  ultimate  remainder  to  the  right  heir 
are  **  in  defftult  of  such  issue  male  and  female."  These 
words  cannot  mean  in  default  of  sons  and  daughters  of 
the  nieces,  because  there  is  a  previous  limitation  to  the 
heirs  male  of  the  bodies  of  the  sons  to  which  the  words 
*' issue  male**  would  more  naturally  refer.  If  the  words 
'^ issue  male"  cannot  refer  to  sons,  the  words  ''issue 
female"  which  immediately  follow,  cannot  refer  to  daugh- 
ters. And  this  construction  being  excluded,  there  is  no 
other  which  will  satisfy  the  evident  intention  of  the  tes- 
tator, than  one  which  will  postpone  the  estate  of  the  heir 
at  law  till  an  indefinite  failure  of  issue  male  and  female. 
The  decision  of  the  previous  points  of  the  case,  however, 
renders  it  unnecessary  to  enter  more  particularly  into 
this  last  question. 

Lord  Kingsdown  entirely  agreed  with  the  judgment 
proposed  by  the  Lord  Chancellor. 

A  question  was  raised  as  to  costs. 

Their  Lordships  thought  that  the  difficulty  had  been 
created  by  the  testator  himself;  that  the  principle  on 
which,  under  such  circumstances,  costs  were  ordered  to 
come  out  of  the  estates,  applied  here ;  and  as  all  the  par- 
ties interested  were  before  the  House,  there  was  no  diffi- 
culty in  making  the  order. 
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The  following  order  was  afterwards  entered  on  the 
Journals: — 

''  That  the  decretal  order  of  the  Court  of  Chancery  in 
Ireland^  of  the  15th  oi February  1861,  be  reversed;  and 
it  is  hereby  declared  that,  according  to  the  true  interpre- 
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tatlon  of  the  will  of  John  Ferrally  the  remainder  limited 
to  the  daughters  of  Julia  Anne  Conmee,  Rose  Ferrally 
and  Bridget  Ferrally  on  default  of  issue  male  taking  under 
prior  limitations^  does  not  fall  into  possession  until  there 
be  a  failure  of  issue  male  of  all  the  three  nieces  described 
in  the  prior  limitations ;  and  it  is  farther  ordered^  that 
the  costs  of  this  appeal,  both  of  the  AppeUants  and  of 
the  Kespondent  Catherine  Conmee,  by  Matheto  Conmee, 
the  committee  of  her  estate,  be  paid  out  of  the  real 
estate  the  subject  of  the  appeal.  That  the  cause  be  re- 
mitted back  to  the  Court  of  Chancery  in  Ireland,  to  do 
therein  as  shall  be  just  and  consistent  with  this  declara- 
tion, direction,  and  judgment 

Lords'  Journals,  3d  April  1862. 
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Thomas  Joseph  Eyre    -       .       -    Appellant 
John  W.  Burmester  and  Others    -    Respondents. 

E*  was  the  holder  of  a  mortgage  on  lands  given  him  hy  John  S^  who 
was  largely  his  debtor.  John  S.  afterwards  mortgaged  these  lands 
to  the  directors  of  a  banking  company  as  security  for  existing  debts 
and  for  some  fresh  advances.  Before  these  advances  were  actually 
made  the  solicitor  for  the  directors  discovered  that  the  lands  had 
been  previously  mortgaged  to  E.  The  directors  refused  to  com- 
plete the  transaction  with  John  S.  unless  E,^b  interest  in  the  lands 
was  released.  John  S.  represented  to  them  that  it  would  be  easy 
to  procure  the  release,  as  E*b  mortgage  was  only  a  collateral  secu- 
rity ;  he  applied  to^.,  who  consented  to  give  the  release  on  getting 
proper  securities  in  substitution  for  the  mortgage.  By  deeds  duly 
executed  between  ^.and  John  S.,  the  latter  pretended  to  give  sub- 
stituted securities,  among  others,  railway  shares  and  a  promissory 
note.  The  releasewas  executed  by  ^.  The  substituted  securities, 
the  shares  and  the  note,  proved  to  be  forgeries : 

Held,  reversing  the  decree  of  the  court  below,  that  E,  had  not,  by 
executing  the  release,  lost  his  right  against  the  mortgaged  lands^ 
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the  release  baring  been  obtained  from  bim  by  firaud,  tbat  even  if  18G2. 
John  S.  had  conveyed  the  released  lands  to  the  directors  they  Jr^ 
could  only  hare  claimed  under  him  against  S^,  and  that  the  release^  ^^ 

▼alid  agunst  John  S.  and  those  who  claimed  under  him,  was  Bur%iestbr 

invalid  as  against  E,^  who  claimed  not  only  not  under  John  S»^  and  Others, 
but  against  him  by  title  paramount. 

It  was  ordered  that  if  any  of  the  securities  obtained  by  S.  when  he 
executed  the  release,  were  ralid,  they  were  to  be  taken  into  consi- 
deration in  the  accounts  directed* 


This  was  an  appeal  agunst  a  decree  of  the  Lord  Chanr 
cellar  of  Ireland. 

The  Appellant  had  employed  John  Sadleir  as  his 
solicitor  (a).  In  the  course  of  that  employment,  John 
Sadleir  had  obtained  money  from  him  to  be  invested  on 
mortgage  securities,  which  did  not  appear  to  be  satis- 
factory. The  Appellant  complained  of  this  conduct, 
and  John  Sadleir  agreed  to  give  the  Appellant,  by  way 
of  security,  a  mortgage  upon  certain  lands  belonging  to 
him,  John  Sadleir,  and  situated  at  Kilcommon  and  other 
places  in  the  county  of  Tipperary. 

On  the  20th  October  1854,  John  Sadleir  executed  a 
mortgage  of  these  lands,  subject  to  redemption  on  the 
payment  of  what  was  due.  J.  B.  Kennedy  solicitor,  of 
the  firm  of  Morrogh  and  Kennedy y  of  Dublin,  was  ap- 
pointed by  the  Appellant  and  John  Sadleir,  the  agent  of 
the  property.  John  Sadleir  was  to  be  at  liberty  to  sell 
these  lands,  the  Appellant  concurring  in  such  sales,  and 
the  money  produced  thereby  was  to  be  applicable  to  the 
payment  of  the  Appellant's  claims.  This  mortgage  was 
registered  19tt  December  1854.  John  Sadleir  being  deeply 
indebted  to  the  London  and  County  Joint  Stock  Banking 
Company,  by  deeds  dated  2d  August  and  7th  and  8th 
September  1855|  conveyed  to  certain  persons,  as  trustees 
on  behalf  of  that  company,  various  estates  (including 

(a)  See  the  case  of  Eyre  v.  McDowell,  ante.  Vol.  0,  p.  610. 


92 


CASES  IN  THE  HOUSE  OF  LORDS. 


1862. 
Eyrb 

V. 
BuRIf  ESTER 

and  Others. 


those  already  mortgaged  to  the  Appellant),  for  the  pur- 
pose of  meeting  these  debts.  The  conveyances  were  made 
to  three  persons ;  they  were,  Burmester  and  Law  (two 
directors  of  the  London  and  County  Bank)  and  James 
Sadleir,  who,  on  behalf  of  his  brother,  and  in  his  own 
character  of  chairman  of  the  Tipper ary  J ovat  Stock  Bank- 
ing Company  (to  which  John  Sadleir  was  also  indebted), 
was  treated  as  being  interested  in  the  property.  The 
consideration  for  this  conveyance  consisted  partly  of  money 
already  due,  and  partly  of  a  sum  of  95,000  /.  then  agreed 
to  be  advanced  to  John  Sadleir,  which  sum  he  repre- 
sented would  be  sufficient  to  clear  off  all  his  liabilities. 
On  the  13th  Auyust  1855,  Mr.  Stevens,  of  the  firm  of 
Wilkinson  and  Stevens,  the  solicitors  for  the  London  and 
County  Bank,  carried  the  deeds  to  Dublin,  and  applied  at 
the  offices  of  Messrs.  Morrogh  and  Kennedy  there,  to  ob- 
tain their  assistance  in  registering  these  deeds.  Mr.  J. 
J3.  Kennedy  on  examining  them,  informed  Mr.  Stevens 
that  some  of  the  estates  included  in  them  were  already 
mortgaged  to  the  Appellant  This  information  was  sent 
to  London,  and  the  directors  of  the  London  and  County 
Bank  refused  to  proceed  with  the  business  unless  the 
Appellant  gave  a  release  of  his  mortgage.  Mr.  Wilkinson 
saw  John  Sadleir  on  the  subject,  and  was  told  by  him  that 
there  would  be  no  difficulty  in  procuring  the  release,  as 
the  mortgage  was  merely  a  collateral  security.  John 
Sadleir  did  apply  to  the  Appellant  for  this  purpose.  Let- 
ters passed  between  John  Sadleir,  Mr.  Kennedy,  and  the 
Appellant,  and  the  consent  was  obtidned.  *John  Sadleir 
intimated  this  fact  to  the  London  and  County  Bank,  and 
the  advance  which  had  been  part  of  the  consideration  for 
the  deeds  of  the  2d  and  7th  August,  but  which  had  not 
been  actually  made  at  that  time,  was  then  completed. 
On  the  5th  October  1855  the  Appellant  executed  a  deed, 
of  release  (registered  20th  November  1855),  which  had  the 
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effect  of  re-conveying  the  lands  to  John   Sadleir,  who         ^^^ 
made  no  fresh  conveyance  of  them  to  the  Kespondents.        Etrx 
Articles  of  agreement,  under  seal^  dated  6th  October  1855     Burmbster 
(bnt  not  actually  executed  till  the  13th  October  1855)  were    ^^  Other*, 
made  between  John  Sadleir  of  the  first  part,  the  Appel- 
lant of  the  second  part,  and  James  Sadleir  of  the  third 
part     The  articles  recited  the  mortgage   of  the  20th 
October  1854,  and  that  the  Appellant  had  consented,  in- 
stead of  the  securities  given  by  that  deed,  to  accept  the 
securities  after  mentioned,  and  to  release  the  lands  in  the 
manner  expressed  in  the  deed  of  the  5th  October  1855  ; 
that  John  Sadleir  had    handed  over    to    Eyre   20,000 
shares  of  5  /.  each  in  the  Royal  Swedish  Railway  Com- 
pany^  bearing  interest  at  five  per  cent ;  in  considemtion 
of  which  premises^  it  was  witnessed  that  John  Sadleir 
assigned  diese  shares  to  JSyre,  subject  to  be  re-transferred 
to  John  Sadleir y  if  Eyre  should  be  repaid  his  advances  by 
other  means ;  and  John  Sadleir  covenanted  that  the  shares 
were  in  full  force  and  in  no  way  forfeited  or  encumbered ; 
and  for  a  farther  security  John  Sadleir  covenanted  before 
Uie  1st  January  then  next,  to  convey  the  Coolnamuck 
estate  described  as  consisting  of  Lots  1,  2,  5,  7,  8,  9,  10, 
11,  and  12(b),  and  the  fee  and  inheritance  thereof,  to 
Eyre ;  and  John  and  James  Sadleir  covenanted  that  if  any 
delay  should  be  made  in  the  payment  of  the  interest  or 
dividends  secured  by  these  articles,  to  the  full  amount  in 
each  year  of  5,000  /.  at  the  least,  John  or  James  Sadleir 
would  pay  such  sum  as  would  make  up  the  deficiency. 
And  whereas  John  Sadleir  had  indorsed  to  Eyre  a  pro- 
missory note  of  fV.  Dargan,  Esq.  for  12,000  /•  payable  in 
May  1856,  it  was  agreed  that  Eyre  might  receive  the 
amount  of  the  said  note,  but  that  he  should  still  be  en- 

(6)  See  ante^  Vol.  9,  p.  619. 
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1862.        titled  to  receive  6,000  /.  in  each  year,  in  addition  thereto, 

Eybb        and  whereas  under  the  deed  of  October  1854,  3,000  /. 

fiuBMESTBR    ^^^^  become  payable  to  Eyre  on  the  20th  of  that  month 

and  Others,    of  October y  out  of  the  rente  and  profits  granted  by  that 

deed,  John  Sadleir  covenanted  tliat  he  would  before  the 

Ist  November  then  next,  pay  the  said  sum  of  3,000  /.,  and 

that  such  payment  should  not  be  deemed  a  part  payment 

of  the  5,000  /.  so  thereby  secured. 

All  the  three  parties  executed  these  articles  of  agree- 
ment The  railway  shares  and  the  promissory  note  were 
forgeries. 

John  Sadleir  committed  suicide  in  February  1856. 

In  June  1856,  the  trustees  under  the  deeds  of  August 
and  September  1855,  presented  a  petition  to  the  Incum- 
bered Estates  Court,  praying  that  the  lands  conveyed  to 
them  under  those  deeds  of  August  and  September  1855 
might  be  sold  to  pay  off  incumbrances.  Ihe  estates 
were  sold,  and  by  an  Order  of  the  JU aster  of  the  Bolls,  of 
the  20th  June  1857,  it  was  directed  that  the  proceeds  of 
the  sale  should  be  vested  In  the  persons  named  in  the 
deeds  of  September  1855  as  trustees  for  the  London  and 
County  Bank.  On  the  3rd  May  1858,  a  draft  schedule 
of  incumbrances  on  the  estates  was  filed  by  the  Re- 
spondents ;  but  the  name  of  the  Appellant  was  not  therein 
mentioned.  On  the  23rd  June  1858,  the  Appellant  filed 
his  objections  to  the  schedule,  setting  forth  the  facts 
already  stated,  and  claiming  to  be  entitled  as  Incum- 
brancer on  these  estates  under  the  deed  of  20th  October 
1854,  as  fully  as  if  he  had  not  executed  the  deed  of  re- 
conveyance of  the  5th  October  1855,  which  had  been 
obtained  from  him  by  the  fraud  and  forgeries  of  John 
Sadleir.  The  Respondents  answered  this  affidavit  of 
objections.  Insisting  that  the  Appellant  had  executed  the 
deed  of  5th  October  1855  under  the  professional  advice. 
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and  with  the  assistance  of  Kennedy ^  and  consequently        1862. 
with  full  knowledge  of  the  facts;  that  thej^  the  Se-        Eyre* 
spondents,  knew  nothing  of  the   defectiveness  of  the    Burmbstbe 
securities  for  his  advances  which  the  deed  of  October  1854    and  Others. 
had  been  given  to  secure,  and  that  his  re-conveyance  to 
John  Sadleir  had  put  an  end  to  his  claim  to  the  estates 
comprised  in  that  deed. 

On  the  31st  October  1859,  Judge  Longfield  made  an 
Order  declaring  the  deed  of  release  of  5th  October  1855 
to  be  valid  as  between  the  Appellant  and  the  Kespon- 
dents.  This  Order  was  taken  by  appeal  to  the  Court  of 
Chancery,  and  on  the  30th  May  I860,  by  a  judgment  of  the 
Lord  Chancellor  Brady  and  the  Lord  Justice  Blackburn^ 
was  affirmed.     The  present  appeal  was  then  brought 

Mr.  W.  M.  James  and  Sir  H.  Cairns  (Mr.  JEdmond 
Beales  was  with  them)  for  the  Appellant. 

The  deed  of  release  was  obtained  by  fraud,  and  the 
knowledge  of  Kennedy  does  not  bind  the  Appellant,  for 
Kennedy  acted  more  in  the  character  of  solicitor  to  John 
Sadleir  than  to  the  Appellant ;  and  he  was  employed,  too, 
as  the  agent  for  the  bank  in  putting  deeds  on  the  register. 
[Reference  was  made  to  the  evidence  to  establish  these 
facts.]  The  deed  of  release  was  taken  to  Ireland,  and 
was  delivered  by  Kennedy ^  not  to  the  bank,  but  to  John 
Sadleir y  in  whose  possession  it  continued  till  his  death. 
On  his  death  it  was  found,  and  handed  over  as  a  matter 
of  course  to  the  bank  for  the  benefit  of  which  it  appeared 
to  have  been  executed.  Any  pretence  therefore  of  notice 
to  the  Appellant  through  Kennedy  fails.  No  doubt  the 
Appellant  had  entered  into  an  agreement  to  execute  a 
release  of  these  lands  on  receiving  genuine  securities. 
These  he  did  not  receive.  The  bank  did  not  purchase 
this  deed,  gave  no  consideration  for  it;  for,  in  truth. 
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1862.        whatever  the  bank  did  was  done  before  the  deed  was 
Etbb        executed.      It  was  not^  therefore,  a  purchaser  of  the 
BuBMESTEB   hcncfit  givcn  by  this  deed,  but  was  a  stranger  to  the  deed 
and  Others,   in  fact  as  well  as  law.     The  directors  had  rested  satisfied 
with  the  promise  of  Sadleir  that  he   would  obtain  a 
release.     That  could  not  affect  the  Appellant;  Hatchell 
y.   Cremome  (c)  was  a  much  stronger  case  than  this. 
There  A.,  being  entitled  under  a  deed  of  1784  to  a  charge 
affecting  the  estate  of  £.,  executed  in  1814  a  release,  (for 
which  no  consideration  was  actually  given),  in  order  to 
enable  B.  to  sell  the  estate  for  the  payment  of  creditors 
claiming  under  a  previous  trust  deed :  a  decree  to  account 
and  report  the  priority  of  incumbrance  was  made.     The 
release  had  not  been  impeached  in  any  way;   but  it 
was  held  that  the  charge  of  A.  retained  its  priority  under 
the  deed  of  1784,  except  as  to  purchasers  who  had  bought 
upon  the  faith  of  the  release.     Unless  that  case  is  dis- 
tinctly overruled  it  is  decisive  of  the  present.     So  in 
Cobbett  V.  Brock  (df)  the  same  principle  was  adopted. 
There  the  deed  was  enforced  because  those  who  sought 
to  enforce  it  were  really  purchasers  for  valuable  con- 
sideration. [The  Lard  Chancellor  referred  to  Lord  Com- 
missioner Rawlinson^s  opinion  in  Hitchcox  v.  Sedgwick  (e), 
where  Sir  John  Fagg\  case  was  cited.]     Those  were  in- 
stances in  which  an  innocent  purchaser  was  protected; 
but  the  Respondents  here,  as  representing  the  bank,  were 
not  purchasers.     Here  John  Sadleir  might  be  treated  as 
taking  the  release  as  a  trustee  for  the  bank ;  but  if  he 
obtained  that  by  fraud  it  cannot  confer  a  beneficial  in- 
terest on  the  bank,  Scholejield  v.  Templer  (f).     It  was 
there  laid  down  that  by  seeking  to  derive  a  benefit  under 

(c)  Lloyd    &    Goold    temp.  («)2Vem.l69. 

Plunkett,  286.  (/)  Johns.  166 ;  4  De  G.  & 

(</)  20  Beav.  524.  Jo.  420. 
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a  fraudulent  transaction,  or  to  retain  any  benefit  resulting  1862. 
therefrom,  a  third  person,  however  innocent  of  the  fraud  Eyrb 
in  its  inception,  became  particeps  criminis.  Then  the  Burioster 
principle  in  the  National  Exchange  Company  v.  Dreto  {g)y  ^^  Othera. 
and  the  Neu)  Brunswick  Company  v.  Conybeare  (A)  applies, 
and  the  company  is  bound  by  the  acts  of  its  agents.  Here 
the  evidence  shows  that  before  the  transaction  was  com- 
pleted between  John  Sadleir  and  the  Respondent's,  they 
were  aware  of  the  prior  incumbrance  to  the  Appellant  It 
was  a  fallacy  in  the  court  below  to  say  that  the  Respon- 
dents got  this  property  discharged  from  the  Appellant's 
incumbrance.  John  Sadleir  got  it  in  that  way  by  means 
of  the  release;  but  he  never  conveyed  the  released  pro- 
perty to  the  Respondents.  They  had  no  conveyance  but 
of  the  property  upon  which  the  Appellant  had  a  prior  in- 
cumbrance. And  it  was  equally  a  fallacy  to  say  that 
unless  the  Respondents  could  be  fixed  with  a  participation 
in  the  fraud,  they  were  entitled  to  hold  the  property 
which  had  been  thus  acquired.  The  estate  being  infected 
with  fraud  in  Sadleir*^  hands,  it  was  equally  so  in  the 
hands  of  the  Respon<ftnt8.  They  might  have  a  right  of 
action  against  Sadleir  for  not  doing  what  he  had  promised, 
but  that  gave  them  no  rights  in  equity  against  the  Ap- 
pellant The  transaction  of  the  loan  was  completed 
before  Sadleir  was  requested  to  obtain  the  release.  He 
then  promised  to  obtain  it ;  but  he  was  bound  to  obtain 
it  in  an  honest  way,  and  not  having  so  done  he  cannot  re- 
tain it,  nor  can  others  obtain  a  beneficial  interest  in  it 
from  him. 

{jg)  2  Macq.  Sc.  Ap.  Cas.  103.  {h)  0  H.  L.  Caa.  711. 
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1862.       '         The  Solicitor  General  (Sir  R.  Palmer)  and  Mr. 
£tbb  Serjeant   Sullivan  (of  the  Irish  Bar;)    Mr.   H. 

BuBMESTSB  Stevens  was  with  them  for  the  Respondents. 

and  Othen.  The  eyidence  here  shows  that  Wilkinson  and  Stevens 
were  the  only  solicitors  that  acted  for  the  Respondents^ 
that  Kennedy  appeared  to  be  acting  for  Eyre,  and  that  the 
Respondents  believed  him  to  be  the  Appellant's  solicitor. 
There  is,  therefore,  no  ground  whatever  for  pretending 
that  the  claim  of  the  Respondents  is  to  be  impeached  on 
account  of  their  conduct  in  the  matter.  The  Stoedish 
Railway  Shares  were  undoubtedly  forgeries;  but  the 
Coolnamuch  Estate  was  a  valuable  property,  and  the  Ap- 
pellant has,  by  a  decision  of  this  House  (t),  obtuned  the 
benefit  of  that.  The  Appellant,  therefore,  stands  in  no 
worse  situation  than  the  Respondents  as  to  security.  And 
the  fraud  of  Sadlebr  cannot  affect  the  Respondents,  who 
are  bon&Jide  purchasers,  Sturge  v.  Starr  (J). 

The  Respondents  here  are  purchasers  for  value  without 
notice,  and  that  fact  is  a  defence  for  them  agunst  a 
title  whether  legal  or  equitable.  Joyce  v.  De  Moleyns{k). 
The  Respondents  gave  valuable  consideration  for  this 
release.  The  advance  of  95,000  /.  pervaded  the  whole  of 
the  transaction,  and  what  was  done  under  the  covenant 
for  farther  assurance  enures  for  their  benefit  [The 
Lord  Chancellor:  How  came  the  release  to  be  made  to 
John  Sadleir  alone  ?  that  was  not  in  pursuance  of  the  cove- 
nant for  farther  assurance.]  It  was  in  part  performance  of 
the  covenant  to  make  the  original  conveyance  effectual. 
The  estate  is  now  in  the  Respondents.  It  feeds  the 
stipulation  created  by  Sadleir*Q  obligation  to  convey  to 
the  Respondents  an  unincumbered  estate.     The  release 

(t)  ^e  y.   JIPDoweU,   ante        (j)  ^  Myl.  &  Kee.  105. 
Vol.  ix.  619.  (k)  2  Jo.  &  UX.  374. 
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is  an  act  by  Eyre  in  concurrence  with  Sadleir*^  stipu-  1S62. 
lation  to  convey.  [Lord  Cranwarth:  There  can  be  no  Etrb 
stipulation  of  John  Sadleir  binding  as  against  the  Ap-  ^f^^rESi 
pellant]  There  may  be^  if  made  with  Eyre*^  knowledge  wnd  Oiben. 
and  concurrence.  It  was  so  here :  Eyre^n  employment  of 
Kennedy  as  his  solicitor  must  affect  Eyre  with  the  know* 
ledge  which  Kennedy  had  of  the  whole  transaction.  [The 
Ldnd  Chancellor:  The  natural  condusion  of  the  tran- 
saction would  have  been  a  conveyance  by  Sadleir  under 
his  covenant  for  &rther  assurance.  Suppose  before  that 
was  made  Eyre  had  discovered  the  fraud  which  had  been 
practised  upon  him^  could  he  not  have  filed  a  bill  to 
prevent  the  conveyance?]  Put  it  thus:  this  was  an 
equitable  interest  outstanding  on  an  incumbrance — ^the 
release  by  JE^re  is  a  discharge  of  that  incumbrance  in 
fiftvour  of  the  mortgagee — ^the  interest  then  ceased  to  have 
an  existence  in  equity.  A  conveyance  of  the  equitable 
interest,  after  the  incumbrance  was  at  an  end^  would 
have  been  a  mere  idle  form,  and  could  not  have  altered 
the  legal  position  of  the  Bespondents.  Jones  v.  Kearney  (Z) 
shows  that,  under  circumstances  stronger  than  the  present, 
the  new  conveyance  must  be  taken  as  a  graft  upon  the 
old,  and  it  was  there  distinctly  stated  that  if  a  man  sells, 
with  a  covenant  for  farther  assurance,  an  estate,  the  title 
to  which  is  afterwards  defeated,  and  he  subsequently 
acquires  a  new  and  valid  title  to  it,  equity  fastens  iteelf 
on  liie  new  title  for  the  benefit  of  the  purchasers.  The 
principle  of  that  case  is  directly  applicable  here.  The 
moment  there  was  a  dischai^e  of  Eyre 's  interest,  the  benefit 
of  that  discharge  enured  to  the  Respondents,  and  there 
was  no  other  act  necessary  to  give  it  them.     The  estate 

(0  1  Dru.  &  War.  134. 
q2 


102  CASES  IN  THE  HOUSE  OF  LORDS. 

18C2.  to  execute  a  deed  of  re-conveyance  to  Sadleir  himself  of 
Etrk  these  estates^  in  consideration  of  Eyr^Q  receiving  from 
BvBUBSTER  Sadleir  other  securities  of  equal  or  greater  value.  The 
and  Othen.  substituted  securities  consisted  chiefly  of  a  large  number 
of  shares  in  the  Royal  Swedish  Railway^  and  of  a  promis- 
sory note  for  12^000/.^  expressed  to  be  made  and  signed 
by  Mr.  Dargan.  But  the  shares  were  fictitious,  having 
been  fabricated  by  John  Sadleir  for  the  purpose,  and  the 
promissory  note  was  a  forgery.  An  actual  fraud  of  a 
gross  and  criminal  character  was  therefore  committed  by 
Sadleir  upon  Eyre ;  and  by  means  of  that  fraud  the  re- 
lease of  Eyre^B  mortgage  was  obtained. 

The  release  was  contained  in  a  deed  dated  the  5th,  but 
executed  on  the  13th  of  October  1855.  By  it  Mr.  Eyre 
reconveyed,  granted,  released,  and  confirmed  unto  John 
Sadleir  the  estates  comprised  in  the  mortgage  deed  of 
October  1854.  No  consideration  for  this  reconveyance  is 
expressed  in  the  deed  itself,  but  the  real  agreement  be- 
tween the  parties  is  contained  in  a  contemporaneous  agree- 
ment of  the  6th  of  October  1855  (r). 

After  the  execution  of  this  deed  of  reconveyance  to 
John  Sadleir  no  farther  conveyance  was  made  by  Sadleir 
to  the  Bespondents.  They  were  assured  of  the  fact  of 
the  reconveyance,  and  the  mortgage  was  either  com- 
pleted or  allowed  to  continue.  The  estate  so  reconveyed 
by  Eyre  remained  in  John  Sadleir  until  he  committed 
suicide  in  the  month  of  February  1856.  On  that  event, 
the  fraud  of  Sadleir  was  discovered. 

These  estates  have  been  since  sold  by  an  order  of  the 
Incumbered  Estates  Court  in  Ireland.  With  respect  to  the 
proceeds  of  that  sale,  a  contest  has  arisen  between  Eyre 
and    the  London  and  County  Bank;  Eyre  claims  the 

(r)  See  thif  agreement  stated,  ante  p.  d9. 
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benefit  of  his  original  mortgage^  and  insista  that  the  re-        18C2. 
conveyance  is  void  for  fraud.     The  bank  directors  claim        Eyrb 
the  benefit  of  the  reconveyance  as  purchasers  for  valuable    BuRinwTBa 
consideration^  without  notice  of  the  fraud  committed  by    and  Others. 
Sadletr  on  Eyre,  and  on  that  ground  the  Court  below  has 
given  judgment  in  their  favour. 

A  purchaser  for  valuable  consideration  without  notice, 
will  not  be  deprived  by  a  Court  of  Equity  of  any  ad- 
vantage at  law  which  he  has  fairly  obtained  for  his  pro- 
tection. But  in  the  present  case  the  estate  reconveyed 
by  JEyre,  remained  in  Sadkir^  and  was  never  conveyed 
by  Sadletr  to  the  bank.  In  answer  to  this  objection,  the 
Respondents  insist  on  the  estoppel  created  by  the  previous 
conveyance.  This  answer  would  be  good  as  against  Sad-- 
leir  and  all  claiming  under  him.  The  estoppel  created 
by  the  antecedent  contract  and  conveyance  by  Sadldr 
would  bind  parties  and  privies,  that  is,  Sadletr  and  those 
churning  under  him.  But  the  claim  of  Eyre  is  against 
Sadletr  by  paramount  right,  to  recover  the  estate  of  which 
Eyre  had  been  deprived  by  fraud,  and  Sadleir  acquired  no 
interest  to  feed  his  prior  contract  by  virtue  of  that  frau- 
dulent transaction. 

It  is  urged  by  the  Respondents  that  the  reconveyance 
when  made  by  Eyre^  enabled  Sadleir  to  obtain  money 
from  the  bank,  and  that  the  mortgage  was  completed  on 
the  faith  of  the  reconveyance.  The  evidence  does  not 
appear  to  me  to  prove  either  of  these  positions.  But 
granting  that  it  does,  the  reconveyance  was  to  Sadleir 
and  was  obtained  by  him  by  fraud  and  covin.  There  was 
no  contract  or  direct  communication  between  the  Respon- 
dents and  Eyre^  who  acted  with  perfect  bonajides.  The 
Respondents  left  Sadleir  to  obtain  the  reconveyance,  and 
they  can  claim  the  benefit  of  it  only  under  Sadleir, 
whose  act  they  must  take  as  it  is.    If  (which  is  not  proved) 

g4 
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J  862.  they  had  advanced  money  to  Sadleir  on  the  faith  of  the 
Etbb  release  and  their  actual  possession  of  it^  but  without 
BvRMKSTBs  tftJ^g  ft  conveyance,  they  might  have  had  a  lien  on  the 
and  Others,  deed  itself;  but  their  interest  in  the  estate  being  equita- 
ble only  would  still,  in  my  opinion,  have  been  subject  to 
the  superior  equity  of  Eyre.  Whilst  the  estate  remained 
in  Sadleir y  so  long  was  it  liable  to  be  pursued  and  re- 
covered by  Eyre.  But  there  is  no  sufficient  proof  of  any 
such  advance  by  the  bank ;  and  the  only  foundation  of 
the  bank's  claim,  is  the  mortgage  by  Sadleir  prior  to  the 
deed  of  reconveyance.  That  mortgage  and  contract  would 
bind  any  interest  subsequently  acquired  by  Sadleir.  But 
under  the  reconveyance  he  obtained  none;  for,  as  be- 
tween Sadleir  and  Eyre^  the  latter  was  still  the  owner, 
and  might  at  any  time  during  the  life  of  Sadleir y  by 
bill  in  equity  have  set  aside  the  release,  and  obtained  a 
reconveyance  of  the  estate,  and  an  interim  injunction  to 
restrain  any  alienation  of  it  by  Sadleir.  This  equitable 
title  still  remains  imimpaired,  and  ought  to  be  preferred 
to  any  claim  by  the  bank. 

I  therefore  advise  your  Lordships  that  the  orders  of  the 
Court  below  be  reversed,  and  that  it  be  declared  that  the 
claim  of  the  Appellant  to  priority  in  respect  of  his  mort- 
gage, ought  to  have  been  allowed ;  and  that  the  case  be 
remitted,  with  that  declaration,  to  the  Landed  Estates 
Court.  If  the  Appellant  has  obtained  any  additional 
security  under  the  i^eement  of  the  6th  October  1855, 
not  comprised  in  his  original  mortgage,  that  must  be 
given  up  or  accounted  for  to  the  bank. 

Lord  Cranworth: 

"ilLj  Lords,  the  deed  by  which  the  Appellant  con- 
veyed to  John  Sadleir  his  equitable  interest  in  the  lands 
in  question,  was  executed  by  him  on  the  13th  of  October 
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1855.     Nothing  was  done  altering  t)ie  rights  of  the  Ap-        1862. 
pellant  and  the  Respondents  mnder  that  deed^  between        Etrb 
the  time  of  its  execution  and  the  death  of  John  Sadleir.    bujuJ^ctbh 
So  that  the  question  as  to  their  rights  may  be  considered    and  Others, 
as  if  it  had  arisen  immediately  after  the  execution  of  that 
deed. 

Suppose  then  that  the  Appellant  had^  on  the  day  after 
he  executed  the  deed^  discovered  the  fraud  which  had 
been  practised  on  him^  and  had  then  immediately  filed 
a  bill  against  John  Sadleir y  and  prayed  that  he  might  be 
directed  to  reconvey  the  property  to  him,  what  defence 
could  Sadleir  have  set  up  to  such  a  bill  ?  I  can  discover 
none.  The  fraud  practised  on  the  Appellant  would  cer- 
tainly have  entitled  him  to  the  relief  sought  in  such  a 
bill,  unless  Sadleir  could  have  shown  that  there  were 
rights  in  third  persons,  which  presented  a  bar  to  what 
would  otherwise  be  a  very  clear  equity. 

Suppose  then  that  Sadleir  had  insisted  on  the  claims 
now  made  by  the  Kespondents,  as  precluding  him  from 
reconveying  the  estates  to  the  Appellant,  and  that  they 
had  consequently  been  made  co-Defendants,  what  case 
could  they  have  presented  to  the  Court  ?  They  might 
have  said  truly  that  they  had  advanced  a  very  large  sum 
of  money  to  John  Sadleir,  on  his  assurance  that  he  would 
by  way  of  security,  convey  to  them  the  lands  in  question 
free  from  the  Appellant's  incumbrance,  and  so  that  the 
conveyance  executed  by  the  Appellant  on  the  13th  of 
October,  though  made  to  John  Sadleir,  was  in  truth  made 
to  him  on  their  behalf.  But  this  would  have  amounted 
to  no  more  than  an  allegation  that  what  John  Sadleir  took 
by  the  conveyance  in  question,  he  took  as  their  trustee. 
The  Appellant  might  well  assent  to  this  proposition ;  for 
what  Sadleir  so  took  was  only  an  estate  liable  to  be  de- 
feated by  the  Appellant,  on  the  ground  of  the  fraud  prac- 
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1^'        tised  on  him.     In  such  a  case  the  cestui  que  trust  can  be 
Eyrb        in  no  better  situation  than  the  trustee.    Whatever  would 

BuRMESTBR    ^^  ^^  auswcF  to  ouc,  would  be  an  answer  to  the  other. 

and  Others.  When  the  Appellant  executed  the  conveyance  to  Sad- 
leir,  all  the  advances  by  the  Respondents  in  respect  of 
which  they  claim  to  consider  it  as  having  been  executed 
for  iheir  benefit^  had  been  already  made.  But  they  con- 
tend that  their  equitable  rights  are  to  be  considered  as 
having  arisen^  not  when  the  deed  was  executed^  but  at  an 
earlier  date;  that  is^  at  the  time  when  the  ; Appellant 
agreed  to  execute  it.  They  say  that  on  the  faith  of  an 
assurance  by  the  Appellant  that  he  would  release  the 
lands  in  question  from  whatever  claim  he  had  on  them^ 
they  made  the  advances^  or  a  part  of  the  advances^  for 
which  they  claim  to  have  a  charge  on  those  lands ;  that 
on  the  fiuth  of  his  promise  to  release  the  lands,  they 
altered  their  position,  and  so  are  equitably  entitled  to 
say  that  his  conveyance  was  a  conveyance  made  for  their 
benefit. 

There  can  be  no  doubt,  as  a  proposition  of  law,  that  if 
a  person  who  has  a  charge  on  lands,  enters  into  a  valid 
agreement  with  the  owner  to  release  his  charge  for  the 
purpose  of  enabling  the  owner  to  raise  money  on  mort- 
gage, and  on  the  faith  of  that  agreement  communicated 
to  the  mortgagee,  the  mortgage  is  made,  then  the  person 
who  has  the  prior  charge  can  never  set  it  up  against  the 
mortgagee  who  has  advanced  his  money  in  confidence 
that  the  prior  charge  would  be  released.  But  here  there 
are  no  facts  to  warrant  the  application  of  such  a  principle. 
An  attention  to  the  dates  of  the  various  dealings  among 
the  parties,  makes  this  abundantly  dear. 

Mr.  WilkinsorCQ  report  to  the  bank,  which  led  to  the 
advance  of  95,000/.  to  John  Sadleir,  was  made  on  the  31st 
of  July  1855 ;  and  on  that  same  day  the  directors  agreed 
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to  make  the  adyance.  On  the  following  day  (t.  e.  Ist  l^^* 
Auffusi)y  John  Sadleir  executed  to  the  bank  twenty  deeds  Etbb 
of  conveyance  of  his  different  Irish  estates^  in  trust  for  sale ;  Burmbstsr 
three  of  these  conveyances  were  conveyances  of  the  land  "^^  Others, 
already  mortgaged  to  the  Appellant^  but  they  contained  no 
reference  to  that  prior  mortgage.  On  the  13th  of  August 
prior  to  which  day  70,000  L,  part  of  the  95,000  /.,  had  been 
already  advanced  to  John  Sadleir,  Stevens,  one  of  the 
solicitors  of  the  bank,  having  gone  to  Dublin  for  the  pur- 
pose of  causing  the  twenty  deeds  to  be  registered,  was 
informed  by  Kennedy  of  the  existence  of  the  Appellant's 
mortgage;  and  he  immediately  communicated  the  infor- 
mation so  received  to  Wilkinson,  his  partner,  by  letter^ 
and  to  John  Sadleir  by  telegraph,  both  of  them  being 
then  in  London,  On  that  same  evening  John  Sadleir 
wrote  to  the  Appellant,  who  was  at  Bath,  proposing  to 
substitute  other  securities  for  that  comprised  in  his  mort- 
gage of  the  20th  October  1854,  and  suggesting  to  him 
that  he  should  refer  to  Kennedy  the  task  of  carrying  the 
proposed  alteration  into  effect  On  the  next  day  (the 
14th),  the  Appellant  sent  John  Sadleir* &  letter  to  Kennedy, 
who  was  in  Dublin,  together  with  a  short  letter  from 
himself,  saying  little  more  than  that  Kennedy*^  letter  would 
speak  for  itself.  On  the  17th  Kennedy  arrived  at  Bath, 
and  there  discussed  with  the  Appellant  the  proposed  sub- 
stitution of  the  new  securities,  in  the  place  of  those  which 
he  then  held;  and  late  at  night  on  the  same  day,  he 
reached  London  and  had  an  interview  with  John  Sadleir* 
On  the  following  day  {Saturday  the  18th)  Kennedy  had 
a  long  interview  with  John  Sadleir,  when  the  terms  of  the 
proposed  arrangement  were  fully  discussed.  After  which 
he  wrote  a  long  letter  to  the  Appellant  at  Bath,  detailing 
the  particulars  of  the  proposed  new  securities,  and  en- 
closing the  form  of  a  letter  to  be  written  by  the  Appel- 
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1862.        lant^  if  he  should  decide  on  ax^cepting  the  arrangement. 
EniB        The  Appellant  being  satisfied  with  Kennedy*^  letter,  wrote 

mm 

BuRMisTBR    ^"^^  ^^*  ^  Kennedy y  on  the  20th,  a  letter  according  to  the 
and  Others,    form  which  he  {Kennedy)  had  sketched,  and  which  is  in 
the  following  words: — 

"  Dear  Sir,  «  Bath,  20  August  1855. 

"  Upon  the  terms  stated  in  your  memorandum  of  the 
18  th  instant,  I  will  release  the  Irish  estates  of  Kilcommon, 
Shebane,  Boygauny  Castlegrace,  and  Clowmore,  from  the 
indemnity  given  me  upon  ihem  under  the  deed  of  the 
20th  of  August  1854,  and  I  request  you  will  prepare  the 
necessary  documents  for  my  signature." 

The  date,  20th  August  1854,  given  as  the  date  of  the 
deed,  is  evidently  a  mistake  for  20th  of  October  1854. 

Up  to  this  time  the  Appellant  had  certainly  done 
nothing  binding  him  to  release  hia  original  security ;  and 
before  this  time  the  whole  of  the  95,000/.  had  been  ad- 
vanced by  the  bank  to  John  Sadleir,  or  to  his  brother 
James y  to  whom  he  authorized  the  bank  to  pay  the  money 
on  his  account 

The  evidence  as  to  this  part  of  the  case  stands  thus : 
70,000/.,  part  of  the  95,000/.,  had  been  advanced  before 
Stevens  discovered,  on  the  13th  of  August,  the  existence 
of  the  Appellant's  security.  The  remaining  25,000/.  were 
paid  on  the  15th  to  James  Sadleir  by  direction  of  his 
brother  John,  in  two  cheques  on  the  bank,  one  for  10,000/. 
the  other  for  15,000/.,  both  of  which  cheques  were  pre- 
sented to  and  paid  by  the  bank  on  the  17tL  It  is  certain, 
therefore,  that  no  part  of  the  95,000/.  was  advanced  in 
reliance  on  the  Appellant's  agreement  to  release  his 
security,  though  undoubtedly  the  last  sum  of  25,000/. 
was  advanced  on  the  assurance  of  John  Sadleir  that  he 
would  obtain  such  a  release  from  the  Appellant.     This, 
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however,  could  have  no  other  effect  than  that  of  making        1862. 
John  Sadleir,  when  he  obtained  the  release  from  the        Etrb 
Appellant,  a  trustee  for  the  Respondents  of  whatever  he    burmbstkr 
BO  obtained ;  and  this,  as  I  have  already  said,  would  not    eaid  Othera. 
have  enabled  them  to  set  up  against  the  Appellant  any 
ground  of  defence  not  open  to  John  Sadleir  himself. 

It  was  argued  on  behalf  of  the  Respondents  that  the 
whole  25,000/.  cannot  be  considered  as  having  been  ad- 
vanced till  after  the  20th  of  Augusty  when  the  Appellant 
agreed  to  substitute  the  new  for  the  old  securities.  The 
ground  of  this  argument  was,  that  though  the  two  cheques 
for  10,000/.  and  15,000/.  were  paid  by  the  bank  on  the 
17th  of  Atigusty  being  three  days  before  the  Appellant's 
engagement  of  the  20th,  yet  the  15,000/.  cannot  be  con- 
sidered as  having  been  really  paid  till  some  days  after- 
wards. James  Sadleir^  who  was  employed  by  his  brother 
John  in  applying  the  95,000/.  in  liquidation  of  numerous 
demands  on  him,  applied  the  15,000/.  cheque  in  taking 
up  a  promissory  note  for  that  amount,  which  had  been 
given  by  James  to  the  Respondents  for  securing  the  re- 
payment of  money  advanced  by  them  to  him,  and  which 
fell  due  on  the  17  th.  But  the  Respondents,  it  seems,  re- 
tuned  the  note  for  some  days  afterwards,  by  way  of 
security  that  the  registration  of  all  the  deeds  given  to 
them  by  John  should  be  duly  completed  in  Dublin.  And, 
therefore,  it  was  argued,  the  advance  was  not  fully  made 
till  after  the  transaction  relative  to  that  note  was  con- 
cluded. I  cannot  attribute  any  weight  to  that  argument 
The  note  which  the  Respondents  held,  was  given  by 
James  Sadleir  expressly  as  a  security  for  an  advance  to 
himself,  and  to  secure  his  own  debt.  The  bank  refused 
to  treat  it  as  a  matter  in  which  John  was  concerned ;  and 
when,  therefore,  on  the  final  advance  of  the  25,000/. 
Jamfis  allowed  the  bank  to  continue  to  hold  the  note  as  a 
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1862.        security  that  the  deeds  should  all  be  duly  registered,  that 

Etre        was  a  mere  private  arrangement  between  him  and  the 

BuBMBBTSB    ^^^9  to  which  John  was  an  entire  stranger.     It  was  a 

and  Others,    (security  given  by  James  to  protect  the  bank,  but  in  no 

respect  altered  the  relation  between  John  and  the  bank. 

It  must  not,  however,  be  understood  as  being  my 
opinion  that  even  if  the  advance  of  the  whole  95,000  /. 
had  been  subsequent  to  the  Appellant's  agreement  to 
release  his  security,  but]  prior  to  the  deed  of  the  IStli  of 
October^  this  would  have  destroyed  the  equitable  rights 
of  the  Appellant  as  against  the  bank.     In  such  a  state  of 
circumstances  the  Respondents  might  have  had  an  equi- 
table right  to  compel  the  Appellant  to  perform  his  con- 
tract with  Sadleir,  that  is,  to  release  his  original  security  on 
having  the  new  securities  substituted.   To  this  the  Appel- 
lant would  not,  I  presume,  have  objected.    But  I  see  no 
ground  for  thinking  that,  even  in  such  circumstances,  the 
release  being  fraudulently  obtained,  without  giving  to 
the  Appellant  the  proposed  new  securities  which  consti- 
tuted the  consideration  for  his  release,  could  be  set  up 
against  him  by  the  bank  any  more  than  by  John  Sadleir 
himself.     If  indeed  the  release  to  Sadleir  had  preceded 
the  advance  of  the  money,  and  if  that  advance  had  been 
made  on  the  faith  of  the  title  which  the  release  gave,  or 
appeared  to  give,  to  John  Sadleir^  the  case  would  have 
been  different.     The  bank  would  then  have  altered  its 
relation  with  John  Sadleir y  relying  on  what  was  in  effect 
a  representation  by  the  Appellant  under  his  hand  and 
seal,  that  so  far  as  related  to  his  security,  the  title  of 
John  Sadleir  was  clear ;  and  it  would  be  no  answer  to 
the  bank,  by  the  Appellant,  to  say  that  his  execution  of 
the  deed  had  been  obtained  by  means  of  a  gross  fraud 
practised  on  him.     The  Respondents  might  truly  say  they 
were  no  party  to  the  fraud,  and  had  acted  on  the  faith  of 
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a  deed  which  he  had  executed,  and  which  they  had  a        1B62. 
right  to  presome,  and  did  presume,  had  been  fairly  ob-        Etrb 
tained  from  him.     But  this  was  not  the  real  state  of  the    Burmbstxr 
circumstances.     It  is  certain  that  all  the  money  had  been    a^d  Others. 
advanced  long  before  the  deed  was  executed,  in  reliance 
on  John  Sadkir^a  assurance  that  such  a  deed  should  be 
obtained.     John  Sadleir  did  obtain  a  release,  but  he  did 
so  by  means  of  a  fraud,  which  made  the  deed  void  in 
equity  as  between  him  and  the  Appellant ;  and  the  equit- 
able right  of  the  Appellant  to  get  himself  restored  to  the 
situation  in  which  he  stood  before  the  fraud  practised  on 
him,  is  paramount  to  all  other  equitable  rights  which  have 
not  accraed  to  innocent  persons,  ignorant  of  the  fraud, 
and  acting  on  the  faith  of  the  instrument  executed  by  the 
Appellant. 

On  these  grounds,  I  am  of  opinion  that  the  order  of 
the  Ck>urt  of  Appeal  in  Chancery  in  Ireland^  bearing  date 
the  30th  of  May  1860,  was  erroneous,  and  ought  to  be 
reversed ;  and  that  the  Court  ought  to  have  declared,  in 
conformity  with  the  Appellants  petition  of  appeal  to  that 
Court,  that  the  Appellant  is  entitled  to  a  lien  on  the  pro- 
ceeds of  the  sales  of  the  lands  comprised  in  the  mortgage 
of  the  20th  of  October  1854,  according  to  the  rights  con- 
ferred by  that  deed,  as  if  the  deed  of  the  5th  of  October 
1855  had  never  been  executed,  and  with  that  declara* 
tion  ought  to  have  remitted  the  matter  to  the  Landed 
Estates  Court. 

Lord  Chelmsford: 

My  Lords,  the  Court  of  Appeal  in  Ireland  decided  this 
case  in  favour  of  the  Respondents,  on  the  short  ground 
that  they  were  purchasers  for  valuable  consideration, 
without  notice,  and  were  therefore  entitled  to  the  benefit 
of  the  release  obtained  from  Eyrcy  upon  the  covenant  for 
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1862.  farther  assurance  contained  in  the  deed  of  the  1st  August 
Etbb  1855^  and  also  upon  the  agreement  of  John  Sadleir,  to 
BuRMBSTEB  P^ocure  the  release ;  the  adyance  of  the  95,000  /.  made 
and  Others,  by  the  bank  pervading  the  whole  transaction.  The  learned 
Judges  appear  not  to  have  thought  it  necessary  to  enter 
into  any  consideration  of  the  conflicting  equities  of  the 
parties ;  upon  which,  however,  the  question  of  their  re- 
spective priorities  essentially  depends.  The  release  of  his 
security  by  JEyre  as  between  him  and  John  Sadleir  was 
absolutely  void ;  but  it  is  contended  on  behalf  of  the 
Respondents,  that  Eyre  is  estopped  by  the  circumstances 
of  the  case  from  denying  to  the  Respondents  the  benefit 
of  this  release ;  and  the  real  question  in  the  case  is,  whe- 
ther, although  Eyr^%  deed  had  no  operation  as  between 
him  and  John  Sadleir ,  the  Respondents  have  a  right  to 
insist  upon  its  being  effectual  to  remove  Eyr^%  security 
out  of  their  way. 

It  is  worthy  of  remark,  that  Eyre  derived  no  advantage 
at  all  from  the  transaction  respecting  the  release ;  but 
that  it  was  of  great  importance  to  the  interests  of  the 
bank,  and  oiJohn  Sadleir.  The  Respondents  had  actually 
advanced  70,000  /.  to  John  Sadleir  before  they  were  in- 
formed of  the  existence  of  Eyre^%  deed.  They  had,  there- 
fore, the  strongest  motive  to  endeavour  to  improve  their 
own  security,  by  refusing  to  complete  the  proposed  loan 
until  a  release  could  be  obtained  from  Eyre ;  and  John 
Sadleir  was  interested  in  obtaining  the  release,  that  he 
might  not  lose  the  unpaid  portion  of  the  advance  of 
95,000  /.  The  Respondents  and  John  Sadleir  had,  there- 
fore, one  common  object  in  the  transaction  with  Eyre ; 
and  through  their  solicitor,  were  regularly  informed  of 
the  progress  of  the  negotiations  to  procure  the  release, 
and  were  aware  that  Kennedy  was  employed  to  conduct 
them  to  their  termination.     On  the  other  hand,  Eyre  was 
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ignorant  that  the  release  was  required  for  the  purposes  of         1862. 
the  Respondents ;  a  fact  which  appears  to  have  been  stu-        Etrb 
diously  concealed  from  him  throughout  the  transaction.     Burmestbr 
The  subject  was  introduced  to  him  by   the   letter   of    and  Others. 
John  Sadleir  of  the  13th  August  1855^  by  which  he  was 
induced  to  believe  that  what  he  was  called  upon  to  do 
was  in  accordance  with  the  proviso  contained  in  the  indem- 
nity deed  of  the  20th  October  1854. 

It  was  said  in  argument  for  the  Respondents  that  Eyre 
knew  that  John  Sadleir  was  about  to  deal  with  some  other 
person^  and  wanted  the  release  for  that  purpose.  But  all 
that  Eyre  knew  was  what  John  Sadleir  chose  to  tell  him, 
which  was,  that  he  was  proposing  to  transfer  "  the  lands 
included  in  the  deed,  to  enable  him  to  pay  up  on  all  his 
shares  in  the  Royal  Swedish  Railway,  and  to  provide  for 
other  payments,  such  as  calls  on  the  East  Kent  shares ;" 
and  Kennedy y  in  his  affidavit  in  the  Landed  Estates  Court, 
says,  **  that  Eyre^  to  his  knowledge,  was  not  aware  of  any 
transactions  relating  to  the  lands  between  John  Sadleir 
and  the  London  and  County  Bank,  nor  that  John  Sadleir 
was  indebted  to  the  bank,  or  that  the  reconveyance  and 
release  proposed  to  be  executed,  had  any  reference  what- 
ever to  any  security  given  or  to  be  given  by  John  Sad- 
leir to  the  bank  affecting  the  lands." 

But  the  Respondents  seek  to  affect  Eyre  with  know- 
ledge of  John  Sadleir^s  transactions  with  the  bank,  on 
the  ground  that  they  were  known  to  Kennedy y  who  acted 
as  his  solicitor  in  the  matter  of  the  release ;  and  they 
contend  that  it  is  therefore  not  open  to  Eyre  to  assert 
his  ignorance  of  the  bank  being  purchasers  of  the  release 
for  valuable  consideration.  Kennedy  was  the  person  who 
informed  Stevens,  the  solicitor  to  the  bank,  of  the  exist- 
ence of  Eyre^s  security,  and  "he  knew  that  the  bank 
had  agreed  to  advance  a  large  sum  of  money  for  the  pur- 
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1862.        poee  of  reheving  John  Sadleir  from  his  pressing  liabill- 
Etre        ties ;  that  part  of  the  money  had  been  abeady  advanced^ 
BuRMESTBR    *^^  ^^^  *^®  mortgago  to  Eyre  must  be  either  released  or 
and  Others,    satisfied  immediately^  or  the  bank  would  not  advance  any 
more  money^  or  carry  out  the  arrangements  with  John 
SeuUeir,^*    Now,  although  Kennedy,  in  the  faithful  dis- 
charge of  his  duty  to  his  client,  ought  to  have  commu- 
nicated to  him  these  circumstances,  which  he  must  have 
known  that  John  Sadleir  had  intentionally  concealed,  yet 
if  the  knowledge  possessed  by  Kennedy  is  of  such  a  nature 
as  to  be  properly  imputed  to  his  client,  the  question  would 
arise,  what  effect  it  would  have  upon  the  rights  of  Kyre 
as  against  the  bank  ?    It  was  contended  on  the  part  of 
the  Appellant  that  it  is  not  every  description  of  know- 
ledge possessed  by  a  solicitor  employed  in  any  particular 
transaction  that  can  be  treated  as  the  actual  knowledge 
of  the  client.     All  matters  affecting  the  title  to  property, 
or  the  interests  of  other  persons  in  connexion  with  it,  all 
circumstances  which  would  entitle  parties  to  equitable 
priorities,  or  change  the  character  of  rights  which  depend 
upon  want  of  notice,  if  known  to  the   solicitor,   have 
the  same  effect  as  if  actually  known  to  the  client     But  I 
am  not  aware  that  this  imputed  knowledge  has  ever  been 
extended  to  matters  which  have  no  reference  to  rights 
created  or  affected  by  the  transaction,  but  which  merely 
relate   to   the   motives  and  objects  of  the    parties,  or 
to  the  consideration  upon  which  the  matter  in  hand  is 
founded. 

Suppose,  however,  it  should  be  assumed  that  Eyre 
knew  all  that  was  known  to  Kennedy,  and  that  he  there- 
fore knew  that  John  Sadleir  wanted  the  release  for  the 
Respondents,  who  were  purchasers  of  it  for  valuable 
consideration,  what  would  be  the  consequence  ?  Could  it 
be  said  that  this  would  restrain  him  in  conscience  from  dis- 
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pnting  the  validity  of  the  release  actually  given,  notwith-        1862. 
standing  that  it  had  been  fraudulently  obtained  from  him  ?         Eyre 

It  is  insisted  that  Eyre  must  be  bound  by  the  letter  Bubj^er 
of  the  20th  August  1855  to  release  the  estates.  But  and  Others. 
to  whom  was  he  bound  ?  Not  to  the  Respondents,  for 
with  them  he  entered  into  no  engagement.  He  under- 
took with  Kennedy  f  as  the  solicitor  of  John  Sadleir,  to  re- 
leas6,  upon  the  terms  of  the  memorandum  of  the  18th 
August  1855.  These  terms  were,  that  he  was  to  have  in 
lieu  of  his  existing  security,  genuine  Swedish  Railway 
shares,  and  a  genuine  promissory  note  of  Mr.  William 
Dargan,  for  12,000  Z.  The  Respondents  were  cognizant 
of  all  that  was  going  on. 

When  Kennedy  was  about  to  proceed  to  Bath  to  pro- 
cure the  release  from  Eyrey  in  a  letter  of  the  16th  August 
1855,  he  informed  Stevens^  the  solicitor  of  the  bank,  of 
his  intentions.  When  the  arrangements  with  Eyre  were 
concluded,  Kennedy  communicated  the  fact  to  Stevens^  in 
a  letter  of  the  18th  August  1855,  in  which  he  expressed 
a  hope  that  he  should  have  the  necessary  deed  executed 
in  a  week  or  ten  days.  On  whose  account  was  this  letter 
written  ?  Certainly  not  on  account  of  Eyrcj  for  he  had 
nothing  to  do  with  the  transaction  between  John  Sadleir 
and  the  Respondents,  nor  can  he  be  presumed  in  any  way 
to  have  authorised  Kennedy  to  write  this  letter.  Upon 
the  intimation  which  it  contained,  the  Respondents  pro- 
ceeded to  complete  the  advance  of  the  95,000  /.  to  John 
Sadleir,  They  did  not  advance  their  money  upon  the 
release  itself,  but  upon  the  faith  and  expectation  that  a 
release  would  be  executed.  They  relied  upon  John  Sad- 
leir,  and  not  upon  any  agreement  with  Eyre.  They  might 
have  secured  themselves  (but  did  not)  by  being  made  par- 
ties to  the  deed  of  release  from  Eyre,  or  by  taking  the 
release  to  themselves.     They  clearly  acted  improvidently 
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1862.        and  Incautiously.    On  the  other  hand^   no  blame  can 

Etbe        justly  be  imputed  to  Eyre.     He  agreed^  in  accordance,  as 

BuRifESTER    ^®  supposed,  with  the  terms  of  his  original  deed,  to  give 

and  Others,    a  release  upon  having  genuine  securities  substituted  for 

the  one  which  he  held.     He  received  instead,  fabricated 

and  worthless  documents,  and  executed  a  deed  which  was 

wholly  inoperative  as  between  him  and  the  releasee. 

What  equity,  under  these  circumstances,  can  the  Re- 
spondents have  to  insist  that  the  deed  shall  be  available 
to  give  them  a  priority  over  JEyr^'s  security  ?  The  release 
was  obtained  from  Eyre  by  Sadleir^B  fraud  and  forgery. 
He  has  failed  to  procure  for  the  Respondents  what  he 
promised  them  they  should  have.  They,  trusting  to  him, 
have  been  deceived  and  disappointed,  and  must  abide  by 
the  consequences.  They  have,  in  my  opinion,  not  a 
shadow  of  equity  against  Eyre  to  have  the  validity  of  this 
deed  established  so  far  as  their  interests  are  concerned ; 
but  Eyre  is  entitled  to  repudiate  the  transaction  alto- 
gether, and  to  have  the  deed  delivered  up  to  be  can- 
celled. I  am  clearly  of  opinion  that  the  decree  appealed 
from  ought  to  be  reversed. 

Lord  Kingsdown : 

I  entirely  agree  with  your  Lordships  in  this  case.  I 
had  prepared,  at  some  length,  the  reasons  which  have  led 
me  to  the  same  conclusion ;  but  after  the  full  explana- 
tions which  have  been  abready  given  of  this  case,  I  think 
it  better  to  spare  your  Lordships  the  trouble  of  hearing 
those  reasons. 

The  following  Order  was  afterwards  entered  on  the 
Journals : — 

**  That  the  order  of  the  Landed  Estates  Court  in  /re- 
landf  dated  31st  October  1859,  and  the  order  of  the  Court 
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of  Appeal  in  Chancery  in  Ireland^  dated  the  30th  o£May        1862. 
1860,  be  reversed ;  and  it  is  declared,  that  the  Appellant        Ero 
is  entitled  to  priority  over  the  London  and  County  Bank    BTJiun»n» 
in  respect  of  his  mortgage  deed  of  the  20th  of  October    "^d  Othets. 
1854,  in  the  proceedings  mentioned.     And  it  is  ordered, 
that  the  cause  be  remitted  back  to  the  Landed  Estates 
Court  in  Ireland,  to  do  therein  as  shall  be  just  and  con- 
sistent with  this  declaration  and  judgment.*' 

Lords'  Journals,  20th  JUay  1862. 


1861. 


William  Betts       -        -  Plaintiff  in  Error. 

K.  D.  Menzisb  and  T.  Wildey    Defendants  in  Error. 

June  28. 
Where  two  specifications,  of  different  dates^  relating  to  the  same    Jnly  1, 2,  3. 

external  objectSy  contain  terms  of  art»  though  the  expressions         — — 

need  in  both  are  identical,  their  construction  cannot  be  dedared  to         1862. 

be  the  same  without  the  meaning  and  use  of  the  terms  of  art  em-  \^^ 

ployed  therein  being  first  atcertained  by  eridenoe,  and  being  shown  February  27* 

to  be  the  same  at  the  date  of  both  the  specifications.  June6. 

An  antecedent  specification  declaring  a  principle,  but  not  disclosing  Patent. 

a  practicable  mode  of  obtaining  a  result,  is  not  to  be  held  to  be  an  ^edfication, 

anticipation  of  a  subsequent   specification  relating  to  the  same  Qmstruetum. 

matter  which  does  disclose  a  practicable  mode  of  producing  the  Evidence. 

result.    If  the  latter  specification  alone  supplies  that  practicable  ^wry. 
mode,  it  forms  the  groundwork  for  a  ralid  patent. 

Z>.  in  1804  took  out  a  patent  for  making  *'  a  new  article  of  trade, 
which  I  denominate  AlHon  metal,  and  which  T  apply  '*  to  various 
purposes^  such  as  the  facings  of  dstems,  coffin  furniture,  ^  and 
other  things  which  are  required  to  be  made  of  a  flexible,"  Iko. 
substance.  D.  stated  in  his  specification  the  principle  of  his  in- 
Tention,  and  that  he  proposed  to  unite  lead  and  tin  by  pressure, 
but  he  did  not  state  the  exact  proportions  of  the  two  metals,  nor 
gire  with  precision  the  mode  by  which  they  were  to  be  combined. 
It  did  not  appear  that  the  patent  had  been  acted  on. 

In  1849  B.  took  out  a  patent  for  **  A  new  manufiicture  of  capsules, 
and  of  a  material  to  be  employed  therein,  and  for  other  purposes." 
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1861.  The  new  material  was  to  be  composed  of  lead  and  tin  combined. 

-D^L  -S-  specified  the  proportions  of  the  two  metals,  gave  the  details  of 

^^  the  mode  of  working  in  order  to  combine  them,  and  did  not  claim 

Mbn ziEs  ^®  production  of  the  new  material,  except  according  to  the  direc- 

and  Another,  tions  he  had  giren  for  its  production  : 

HsLD,  that  this  was  not  a  case  in  which  the  Court,  looking  at  the 
two  instruments,  could  determine  the  validity  of  the  latter  patent 
as  a  matter  of  construction  only ;  that  evidence  must  be  resorted  to  ; 
and  that  then  it  was  apparent  that  the  earlier  patent  only  stated  a 
principle,  and  that  the  latter  patent,  as  it  did  not  claim  the  disco- 
very of  the  principle,  but  only  a  new  mode  of  carrying  it  into 
effect,  was  valid. 

In  this  case  the  Plaintiff  had  brought  an  action  against 
the  Defendants  for  an  Infringement  of  certain  letters 
patent,  granted  to  him  13th  of  January  1849^  In  respect 
of  an  Invention  of  "  a  new  manufacture  of  capsules^  and 
of  a  material  to  be  employed  therein,  and  for  other  pur- 
poses." The  Defendants  pleaded  first,  that  the  Plaintiff 
was  not  the  true  and  first  Inventor  of  the  said  supposed 
new  manufacture.  Secondly,  that  the  supposed  Invention 
was  not  a  new  manufacture ;  and  also,  that  the  patent 
had  not  been  granted  as  alleged ;  that  It  was  not  duly 
enrolled ;  and,  not  guilty.  Issue  was  taken  on  all  these 
pleas. 

The  Plaintiff's  specification  stated  the  Invention  In 
these  terms :  ^^  The  new  manufacture  of  a  material  to  be 
employed  In  the  manufacture  of  capsules,  and  for  other 
purposes,  consists  In  combining  lead  with  tin,  by  covering 
the  lead  with  tin  over  one  or  both  surfaces  of  the  lead, 
and  reducing  the  two  metals  In  their  conjoined  state  Into 
thin  sheets,  of  a  thickness  suitable  for  the  purposes  to 
which  they  are  to  be  applied.  And  for  the  purpose  of 
BO  preparing  lead  by  covering  the  same  with  tin  as  afose- 
sald,  I  first  cast  the  molten  lead  in  an  Ingot  mould  of 
cast  Iron  (or  other  suitable  material),  and  constructed  In 
the  usual  manner  of  ingot  moulds  for  metal,   and  of 
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suitable  internal  dimensions  for  producing  ingots  of  lead,        1861. 
•which  (for  the  maufacture  of  the  material  for  capsules),  may        Betts 
be  between  4  and  5  inches  wide  by  about  three-quarters      menzies 
of  an  inch  thick,  and  about  30  inches  in  length,  with  a  and  Another. 
few  inches  at  one  end  of  each  ingot,  gradually  reduced  in 
thickness  in  the  manner  of  a  wedge*     I  also  cast  tin, 
either  into  similar  ingots  of  the  same,  or  nearly  the  same 
description  as  the  aforesaid  ingots  of  lead ;  or  the  tin 
may  be  cast  into  long  thin  strips,  of  nearly  the  same 
width  as  the  aforesaid  ingots  of  lead,  and  between  one- 
quarter  and  one-sixteenth  of  an  inch  in  thickness,  and 
several  feet  in  length.     And  having  thus  obtained  the 
lead  and  the  tin  in  suitable  states  for  beginning  the 
rolling  or  laminating  each  of  the  two  metals  separately 
between  a  pair  or  pairs  of  revolving  cyUndrical  flatting 
rollers,  of  the  construction  usually  employed  for  rolling 
or  laminating  ductile  metals,  I  pass  and  repass  the  lead 
one  or  more  time  or  times  through  or  between  such 
rollers,  that  is  to  say,  rolling  and  re-rolling  the  ingot  of 
lead  as  many  times  as  may  be  requisite  for  reducing  the 
lead  to  about  one-fourth  of  an  inch  in  thickness,  and 
thereby  the  ingot  of  lead  will  become  greatly  elongated. 
And  in  like  manner  I  roll  and  re-roll  the  tin  as  many 
times  as  (according  to  its  original  thickness  when  cast 
as  aforesaid)  may  be  requisite  for  reducing  it  to  about 
one-twentieth  part  of  the  thickness  to  which  the  lead  is 
reduced  by  rolling  as  aforesaid,  whatever  that  thickness 
may  be.     The  lead  and  the  tin  having  been  thus  reduced 
to  their  proper   relative  thicknesses,  and  their  widths 
being  nearly  alike,  and  even  surfaces  of  each  of  the  two 
metals  having  been  obtained  by  the  aforesaid  rolling,  then, 
in  case  it  is  intended  to  cover  both  sides  of  the  lead  with 
tin,  I  extend  a  long  strip  of  the  thin  tin  (so  reduced  to 
relative  thickness  as  aforesaid)  flatways  upon  a  smooth 
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1861.  table^  and  lay  a  shorter  strip  of  the  lead  (so  reduced  to 
Bbtts  relative  thickness  as  aforesaid),  very  evenly  upon  the 
MsNziBS  extended  tin,  with  one  end  of  the  said  strip  of  lead  con- 
aiid  Another,  forming  with  one  end  of  the  said  long  strip  of  tin,  and 
then  I  fold  back  the  tin  over  the  other  end  of  the  lead 
(being  that  end  thereof  which  still  retains  some  of  that 
wedge-like  form  of  the  original  casting  of  the  ingot  of 
lead  already  mentioned),  and  consequently,  the  tin  when 
so  folded  will  apply  to  both  surfaces  of  the  lead ;  I  then 
cut  off  the  long  strip  of  folded  tin  to  correspond  with  the 
length  of  the  lead ;  and  I  smooth  down  the  tin  with  any 
convenient  wooden  rubber,  or  otherwise,  so  as  to  take  out 
all  wrinkles  in  the  tin,  and  bring  it  very  evenly  into  su- 
perficial contact  with  the  lead,  and  with  the  two  bordered 
edges  of  the  strip  of  tin,  conforming  everywhere  with  the 
two  border  edges  of  the  lead,  so  as  to  ensure  that  the 
tin  shall  cover  the  lead  as  completely  as  can  be  done ; 
I  then  take  up  the  lead  and  tin  together  from  off  the  said 
table,  and  present  the  folded  end  of  the  tin  to  a  pair  of 
revolving  flatting  rollers,  which  are  set  so  as  to  subject 
the  two  metab  to  a  very  considerable  pressure,  and  that 
pressure,  at  the  same  time  that  it  reduces  the  thickness 
and  elongates  the  two  metals,  will  also  cause  their  sur- 
faces to  adhere  together,  and  then  I  repass  the  conjoined 
metal  again  and  again  between  the  said  rollers  for  farther 
reduction  and  elongation,  and  at  every  succeeding  time 
of  so  repassing,  the  adhesion  of  the  two  metals  will  become 
more  complete,  and  when  the  strip  of  conjoined  metals  is 
thus  become  elongated  to  a  considerable  length,  I  find  it 
is  convenient,  for  farther  repetitions  of  the  rolling,  to 
gather  up  the  said  strip  (as  fast  as  it  comes  out  from 
between  the  said  pair  of  flatting  rollers)  into  a  spiral  coil." 
The  specification  went  on  to  describe  how  the  combined 
metal  thus  prepared  was  again  to  be  rolled  as  often  ^^  as 
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may  be  requisite  for  reducing  the  siud  strip  of  conjoined  1861. 
metab  to  the  required  thinness.  For  the  manufacture  Betts 
of  capsules  the  material  so  prepared  is  cut  into  discs  of  -^  ^* 
pieces  of  the  required  size."  It  then  stated  that  the  mate-  and  Another. 
rial  might  be  applied  to  several  other  purposes,  besides 
that  of  making  capsules,  and  went  on  thus :  ^\I  am  aware 
that  it  has  been  proposed  to  cover  lead  with  tin,  by 
applying  the  tin,  when  in  a  state  of  fusion,  to  the  lead 
when  adequately  heated,  so  that  the  adhesion  of  the  two 
metals  would  be  produced  by  the  agency  of  heat  with  the 
complete  fusion  of  the  tin ;  but  the  adhesion  of  the  two 
metids  in  my  new  material  is  produced  by  the  agency  of 
mechanical  pressure.  And  I  wish  it  to  be  imderstood 
that  I  do  not  claim  the  exclusive  use  of  the  several  pro- 
cesses hereinbefore  described  or  referred  to,  of  casting, 
cutting,  and  rolling,  except  when  the  same  are  employed 
for  the  purposes  of  my  said  invention.  And  I  hereby 
declare  that  I  claim,  firstly,  the  manufacture  of  the  new 
material,  lead  combined  with  tin,  on  one  or  both  of  its 
surfaces,  by  rolling  or  other  mechanical  pressure,  as 
herein  described ;  secondly,  the  manufacture  of  capsules 
of  the  new  material  of  lead  and  tin  combined  by  me* 
chanicid  pressure,  as  herein  described." 

The  cause  was  tried  before  Lord  Campbell  at  the 
Middlesex  Sittings  after  Trinity  Term,  1857,  when  the 
PluntiflTs  specification  having  been  put  in,  and  witnesses 
examined,  the  Defendants,  for  the  purpose  of  disproving 
the  alleged  novelty  of  the  invention,  produced  the  specifi- 
cation of  a  patent  granted  to  Thomas  Dobbsy  a  chemist  of 
Kinff's  Nartonyin  Worcestershire ^  dated  in  September  1804. 
Dobbs  described  his  invention  as  ^^  a  new  article  of  trade, 
which  I  denominate  Albion  metal." 

Dobbs^  specification  was  in  these  terms :  *^  My  said  in- 
vention consists  in  plating,  coating,  or  uniting  lead  with 
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1861.        tin,  and  also  the  various  alloys  or  mixtures^  as  the  case 
Betts        may  require^   which,  when  done,  I  denominate  AJbian 
Menzies      Ductal,  and  which  I  apply  to  the  manufacturing  of  cisterns, 
and  Another,  linings  for  cisterns,  covering  and  gutters  for  buildings, 
boilers,  vats  and  linings,  coffin  furniture,  worms  for  dis- 
tillers, and  such  other  things  as  require  to  be  made  of  a 
flexible,  a  wholesome,  or  a  cheap  metallic  substance." 

"  The  operation  of  coating  or  plating  lead  with  tin,  or 
coating  or  plating  alloyed  lead  with  tin,  or  with  alloyed 
tin,  to  make  Albion  metal,  I  perform  by  various  methods, 
as  hereafter  described ;  that  is  to  say,  I  take  a  plate  or 
ingot  of  lead,  or  alloyed  lead,  and  a  plate  of  tin,  or 
alloyed  tin,  of  equal  or  unequal  thicknesses,  and  laying 
them  together,  their  surfaces  being  clean,  pass  them 
between  the  rolls  of  a  flatting  or  rolling  mill  with  what  is 
technically  called  a  hard  pinch,  so  as  to  make  the  metals 
cohere.  If  after  the  first  passage  of  the  plates  or  pieces 
of  metal  between  the  rolls  the  plates  or  pieces  do  not 
sufficiently  cohere,  I  pass  them  a  second  or  third  time  or 
more  between  the  rolls,  until  a  sufficient  degree  of 
cohesion  is  produced. 

"  N.  B. — It  will  be  useful,  if  not  necessary,  to  have  the 
rolls  and  the  metals  hot  when  the  cohesion  of  the  metals 
is  to  be  effected  by  their  passage  between  the  rolls, 
especially  when  the  alloyed  pieces  of  plates  are  used. 
When  lead  or  alloyed  lead  is  required  to  be  coated  or 
plated  on  both  sides  with  tin,  or  alloyed  tin,  I  apply  a 
plate  of  tin  or  alloyed  tin  on  each  side  the  plate  or  piece 
of  lead,  or  alloyed  lead,  and  pass  them  between  the  rolls 
of  a  mill  under  the  circumstances  aforementioned ;  or  the 
same  may  be  effected  by  taking  a  plate  which  is  already 
coated  or  covered  on  one  side  with  tin,  or  alloyed  tin, 
which  I  double  with  the  lead  side  inwards,  and  pass  it 
through  the  rolls,  as  before  described,  to  obtain  the  proper 
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degree  q£  coheeion.     I  also  make  Albion  metal  by  the        ^^1* 
following  method : — I  cast  a  plate  of  ingot  of  lead,  or        Betts 
alloyed  lead,  and  as  soon  as  it  is  set  or  congealed,  I  cast     Mknzies 
tin  or  alloyed  tin  upon  it,  or  under,  or  on  all  sides  of  it,  ^^  Another, 
which  will  cohere  with  the  piece  of  metal  first  cast,  and 
the  Albion  metal  thus  prepared  may  be  wrought  or  flatted, 
by  the  usual  means  of  rolling,  hammering,  or  pressing.'' 

Scientific  witnesses  and  workmen  were  examined  on 
both  sides,  and  Lord  Campbell  at  first  asked  the  jury 
**  whether  the  process  described  in  the  Plaintifi^s  speci- 
fication was  described  in  the  specification  of  Dobbsy  or 
was  ever  practised  under  it.''  The  jurors  deliberated 
for  a  little  time,  and  bis  Lordship  then  asked  ^'  whether 
they  thought  ibat  a  person  of  ordinary  skill,  reading 
Dobbs*  specification,  and  having  no  other  information 
upon  the  subject,  could  at  once  proceed  to  make  Betts' 
metal,  not  previously  making  experiments,  and  getting 
on  bit  by  bit"  The  jurors  answered  this  question  in 
the  negative^  and  his  Lordship  then  directed  the  verdict 
to  be  entered  for  the  Plaintiff.  A  rule  was  afterwards 
obtained  to  set  aside  this  verdict,  and  enter  a  verdict  for 
the  Defendant,  or  have  a  new  trial ;  and  Lord  Campbell^ 
and  ibe  other  Judges  of  the  Court,  thinking  that  the  first 
question  he  put  to  the  jury  was  right,  but  that  that  which 
he  finally  asked  suggested  a  defective  test  for  decision,  the 
role  for  a  new  trial  was  made  absolute  (a). 

Tho  second  trial  came  on  before  Mr.  Justice  Erie,  at 
the  Westminster  sittings  after  Hilary  Term  1859,  when 
the  questions  put  to  the  jury  were,  first, "  Was  the  manu- 
facture as  described  in  Betts*  specification  a  new  manu- 
facture of  a  new  material  by  the  process  therein  described?" 
The  jury  found  a  verdict  for  the  Plaintiff.    Leave  was  re- 

(a)  8  EU.  &  BL  023. 


124  CASES  IN  THE  HOUSE  OP  LORDS, 

1861.  served  to  move  to  enter  a  verdict  for  the  Defendants.  A 
Bbttb  rule  for  that  purpose  was  obtained^  on  the  grounds,  first, 
Mbnzibs  ^^^^  ^^  Plaintiff  had  manufactured  the  capsules  for  sale 
and  Another,  before  the  date  of  the  patent;  secondly,  that  the  in- 
vention was  included  in  Dobbs*  patent ;  thirdly,  that  if 
the  proportions  were  material,  the  specification  was  de- 
fective in  not  pointing  out  the  proportions  to  be  employed 
when  the  combined  metals  were  to  be  used  for  other 
purposes  than  the  making  of  capsules;  and,  fourtiily, 
that  the  specification  was  defective  in  not  distinguishing 
between  what  was  new  and  what  was  old,  especially  in 
reference  to  Dobbs'  invention.  The  rule  also  asked,  in 
the  alternative  for  a  new  trial,  on  the  grounds,  first,  that  if 
the  proportions  were  material,  the  direction  ought  to  have 
been  that  the  specification  was  defective  for  not  clearly 
stating,  or  at  least  leaving  uncertain,  tiie  proportions  when 
tiie  combined  metal  was  to  be  used  for  other  purposes  than 
capsules,  or  the  Judge  ought  to  have  asked  the  jury 
whether  tiie  specification  was  sufficient  in  that  respect ; 
and,  secondly,  that  the  verdict  was  contrary  to  the 
evidence. 

The  Court,  after  argument,  made  this  rule  for  entering 
a  verdict  for  tiie  Defendants  absolute,  but  as  to  the  part 
of  the  rule  which  asked  for  a  new  trial,  suspended  its 
decision  till  after  a  Court  of  Error  should  have  decided 
on  the  other  point  (i).  By  a  majority  of  Judges  in  the 
Exchequer  Chamber  the  decision  of  tiie  Court  of  Queen^Q 
Bench  was  affirmed  (c).  Error  was  now  brought  in  tins 
House. 

The  Judges  were  summoned,  and  Lord  Chief  Baron 
Pollock,  Mr.  Justice  Wightmanf  Mr.  Justice  Williams^ 

{h)  1  EU.  k  Ell.  990.  (c)  Id.  1020. 
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Mr.  Justice  Byles,  Mr.  Justice  Blackburn^  and  Mr.  Baron        1B61. 
Wilde  attended.  Beits 

Mr.  Macaulay  and  Mr.  Grove  (Mr.  Udall  and  Mr.  anfwher. 
Webster  were  with  them)  for  the   Plaintiff  in 
Error. 
The  substantial  error  here  is^  that  the  Court  below, 
mistaking  Bush  v.  Fox  {d),  treated  this  as  simply  a 
question  ci  construction  of  a  patent:  in  truth  it  is  a 
question  of  fact,  namely,  whether  the  specification  in 
Dobbs*  patent  anticipated   that  which  was  included  in 
Betts^  patent     The  proportions  of  the  materials  used, 
and  the  particulars  of  the  mode  of  using  them,  are 
essential  for  the  value  of  the  invention.     These  are  not 
communicated  in  the  patent  of  Dobbs;   they  do  not 
appear  to  have  been  known;  they  are  communicated 
in  a  patent  of  Betts,  which  is  therefore   valid.     The 
earlier   patent   merely  suggests  a  general    idea;    the 
latter  shows  the  mode  of  working  out  the  idea;  that 
is,  therefore,  the  valuable  invention  which  is  properly 
the   subject  of  a  patent.      The  essence  of  the  claim 
is  the  invention  of  a  new  manufacture  of  a  material,  a 
new  method  of  obtaining  that  material.     The  method  is 
the  thing  to  be  secured  by  the  patent.   What  is  required 
could  not  be  produced  by  Dobbs'  patent.     That  is  a 
matter  of  evidence,  and  not  of  construction.      Dobbs* 
patent  gives  no  statement  of  proportions,  and  yet  they 
are  essentially  necessary  for  the  success  of  the  invention. 
The  PUdntiff  expressly  disclaims  the  production  of  the 
material,  except  when  that  material  is  produced  by  his 
particular  process.     So  to  produce  it  the  directions  given 
in  his  specification,  and  which  are  wholly  omitted  from 
Dobbs*  specification,  are  absolutely  necessary. 

(d)  6  H.  L.  Cas.  707. 
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1861^.  The  case  of  Bush  v.  Fox  (e),  was  inapplicable  here, 

Bbtts       where  the  specifications  are  not  identical,  and  where  words 

MsNziEs      ^f  <^  ^^  ^^^^  9  ^^^  ^6  Court  ought  to  have  acted  on 
and  Another,  the  rule  stated  in  Thomas  v.  Foxwell  (/),  that,  though 

when  the  question  of  the  invalidity  of  a  patent  is  raised  by 
a  comparison  of  the  specifications,  the  question  is  for  the 
Court,  if  the  two  contain  expressions  of  art,  they  must  be 
explained  by  evidence;  in  which  latter  case  the  decision  of 
novelty  necessarily  becomes  one  of  fact.  Neilson  v.  Har- 
ford  {g)  does  not  contradict  that  rule.  In  Hills  v.  The 
London  Gas  Light  Company  (A),  the  Court  of  Exchequer 
acted  on  it,  and  refused  to  pronounce  Hills'^  patent  bad  on 
a  mere  comparison  of  its  language  with  that  used  in  a 
patent  previously  taken  out  by  Laming.  There  the  thing 
spoken  of  was  "  oxides ;"  but  the  question  was,  what 
oxides,  and  that  was  a  question  of  fact  So  in  Jupe  v. 
Pratt  (t),  the  discovery  of  a  principle  was  held  not  to 
affect  a  subsequent  patent  for  a  new  mode  to  carry  it  into 
operation.     Walton  v.  Potter  {j)  is  to  the  same  effect. 

It  was  necessary,  therefore,  for  the  Court  in  this  case 
to  receive  evidence  on  the  novelty  and  value  of  the  inven- 
tion ;  and  the  case  of  Muntz  v.  Foster  (A),  shows  that  the 
mere  existence  of  a  former  patent  which  had  never  been 
worked  (and  that  was  the  case  with  Dobbs^  patent)  would 
not  prevent  the  validity  of  another  which  fully  explained 
the  process,  and  was  put  into  immediate  operation.  And 
that,  and  the  Househill  Company  v.  Neilson  (J.) y  show  that 
the  determination  of  the  Court  in  a  case  like  the  present 
must  be  on  the  evidence  and  the  finding.  The  state- 
ment in  a  patent  that  a  certain  result  will  follow  the  pro- 

(«)  5  H.  L.  Gas.  707.  (t)  1  Webst.  Pat.  Gas.  144. 

(/)  5  Jur.  (N.  S.)  37.  (j)  Id.  685. 

{g)  8  Mee.  &  Wels.  800. ;  \k)  2  Webst.  Pat.  Gas.  105. 

1  Webst  Pat.  Gas.  331.*  \l)  9  Clark  &  F.  788. 
{h)  5  Harl.  &  Nor.  312. 
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cess  there  described^  does  not  prove  itself^  and  If  nothing        1861. 
is  done  under  It,  It  Is  not  to  be  treated  as  an  invention.        Bbtts 
On  the  contrary,  if  an  alleged  discovery  Is  not  acted  upon,     Menzies 
it  may  be  presumed  that  It  has  not  been  made  In  a  use-  and  Another. 
{ul  form.     No  statement  of  a  discovery,  without  a  clear 
disclosure  of  the  means  to  be  employed,  can  operate  to 
anticipate  a  patent  clearly  disclosing  those  means,  and  so 
render  it  invalid,  Galloway  v.  Bleaden  (m). 

Suppose  these  two  patents  had  been  pleaded  together, 
without  more,  the  question  of  the  sufficiency  of  the  earlier 
as  an  answer  to  the  claim  of  the  later  patent  could  not 
have  been  decided  without  evidence.  For  example,  how 
can  the  Court,  without  evidence,  say  what " Ingots"  (w)  are, 
or  what  thickness  of  the  metals  will  answer  the  purpose? 

Suppose  it  was  now  said  that  copper  and  tin  would 
unite  by  rolling,  the  House  could  not  adopt  that  statement 
without  evidence,  and  certainly  could  not  affect  to  know 
by  the  statement  itself  what  were  the  conditions  on  which 
the  union  could  be  effected.  If  everything  is  to  be 
found  in  the  two  documents,  the  Court  may  decide  on 
them ;  but  if  other  knowledge  Is  required  beyond  what 
they  give,  then  it  Is  not  for  the  Court  to  decide  between 
them.  Aj9,  for  example,  If  there  was  a  patent  for  an 
electric  telegraph,  and  it  directed  iron  wire  to  be  em- 
ployed, and  then  another  man  obtained  a  patent  for  effect- 
ing the  same  purpose  by  the  use  of  copper  wire,  the 
Court  could  not,  on  a  comparison  of  the  two  patents,  say 

(m)  1  Webst.  Pat.  Gas.  531. 

(a)  Ikoot  [Ungotf  French  ;  or  from  ingegoten,  melted,  Dutch.  Dr. 
Mnton,  Inffdf  q.  d.  inguten^  from  in  and  Goth,  gioeta^  Su.  giiUa^ 
fandere.  Serenins.  Chaucer  uses  ingot  repeatedly,  for  a  mould  for 
easting  vugott],    A  mass  of  metal. — Todd*8  Johnson, 

Riehardttm  (Diet.)  says  that  Menage  derires  lingoi  from  lingua, 
he  tongue,  on  account  of  its  shape,  thick  at  one  end  and  tapering  off 
attheotlur. 
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1861.        that  the  inventions  were  the  same^  but  must  discover  the 

Bsm        difference  between  the  two  modes  by  inquiry  into  facte. 

Mb!^e8      ^^  ^^^®  principle,  in  Steiner  v.  Heald  (o),  the   Court  of 

and  Another.  Exchequer  held,  that  two  patents  closely  resembling 

each  other,  but  containing  terms  of  art  and  commerce, 
must  be  made  the  subject  of  evidence,  and  left  to  the 
consideration  of  the  jury.  Here  the  difference  between 
the  two  patents  is  considerable.  Take  one  example: 
Dobbs  says  the  surface  beinff  clean — he  does  not  say  being 
even.  Now  a  metallic  surface  may  be  cleaned  by  sul- 
phuric acid,  but  so  cleaned  could  not  be  used  for  the  re- 
quired purpose,  for  air  would  intervene  to  prevent  adhe- 
sion. This  could  only  be  known  by  evidence.  In 
Barber  v.  Grace  (/?),  a  process  for  finishing  hosiery 
by  pressure  between  boxes  heated  by  steam  was  held 
not  to  anticipate  an  invention  for  finishing  hosiery  by 
pressure  between  heated  rollers.  The  principle  there 
waa  the  same  in  the  two  cases,  but  the  mode  of  working 
was  different  Here  everything  but  the  particular  method 
was  disclaimed,  and  so  the  patent  is  good  even  within  the 
rule  in  Tepley  v.  Easton  (y),  for  the  decision  there  pro- 
ceeded on  the  ground  that  there  was  no  sufficient  dis- 
claimer of  what  was  old,  but  that  the  claim  embraced 
what  was  old  as  well  as  new.     That  is  not  so  here. 

Mr.  Mellor  and  Mr.  Hindmarch  (Mr.  J.  Brown  was 
with  them),  for  the  Respondents : 

The  argument  on  the  other  side  goes  to  this  extent, 
that  there  cannot  be  any  case  in  which  a  decision  can  be 
come  to  by  the  Court,  on  a  comparison  of  two  specifica- 
tions, until  after  a  trial  before  a  jury.  That  is  in  contra- 
diction to  the  judgment  of  the  Court  of  Exchequer  in 

(o)  6  Exch.  Rep.  607.  {q)  2  £11.  &  Bl.  956. 

(p)  1  Exch.  Rep.  339. 
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Neihan  v.  Harford  (r\  and  of  this  House  in  Bush  v*  ^861. 
Fox  (*),  which  was  directly  followed  in  Booth  v.  Km,"  Bbtts 
nardify.  The  comparison  of  the  two  patents  is  here  Menzies 
sufficient  to  decide  the  case.  The  metals  to  be  combined  and  Another. 
are  the  same^  and  the  means  to  combine  them  are  the 
same ;  and  all  that  the  Plaintiff  did  was  to  press  them  till 
they  were  very  thin^  and  apply  them  to  a  purpose  not 
actually  named  in  Dobbs^  patent,  but  included  in  the 
**  other  purposes  **  to  which  that  patent  referred.  The 
claim  of  the  Plaintiff'in  his  patent  was  for  the  discovery 
of  a  new  material,  not  merely  for  declaring  llie  propor- 
tions in  which  the  metals  composing  that  material  were 
to  be  mixed  together.  The  same  material  was  the  sub- 
ject of  Dobbs*  patent.  The  nature  of  the  two  claims 
must,  therefore,  be  determined  by  a  comparison  of  the 
two  patents,  and  for  that  purpose  the  course  adopted  in 
Tetley  y.  JStiston  (u),  and  declared  in  Bush  v.  Fox,  to  be 
the  proper  course,  is  that  which  ought  to  have  been 
adopted.  When  the  recent  patent  appears  to  be  the 
same  as  one  of  a  previous  kind,  the  recent  patent  i& prima 
facie  bad,  and  it  lies  on  the  patentee  to  show  that  there 
is  novelty  in  his  invention,  and  that  he  has  claimed  only 
what  is  new,  and  has  not  claimed  what  is  old.  In  Holmes 
V.  J%«  London  and  North  Western  Railway  (t?),  the  patent 
was  held  bad  for  not  complying  with  these  conditions. 

[The  Lord  Chancellor  ;  There  is  in  substance  only  one 
proposition,  namely,  that  the  invention  in  the  Plaintiff's 
patent  was  not  a  new  manufacture  at  the  time  of  the 
grant  of  that  patent,  because  the  material  part  of  it  was 
included  in  Dobbi  patent.  But  then  the  Plaintiff  says 
that  the  mere  comparison  of  the  two  specifications  will 

(r)  8  Mee.  &  Wels.  80C.  («)  2  Ell.  &  Bl.  95G. 

(s)  5  H.  L.  Cas.  707.  (v)  12  Com.  Ben.  831. 

(0  2  Harl.  &  Nor.  84. 

VOL.  X.  I 
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1861.        not  entitle  the  Court  to  say  that  they  are  the  same.]     It 

Bbttb        is  a  settled  rule  that  the  Court  must  construe  all  written 

Mbnzibs      iustruments,  and,  even  where  terms  of  art  are  introduced 

and  Another,  into  them,  must  give  a  direction  thereon  to  the  jury. 

Hill  y.    Thompson  (to).       [Lord  Brougham:    Suppose 
there  are  two  things  stated  to  be  the  invention.     You 
look  at  the  two  specifications,  and  say  that  they  are  sub- 
stantially and  materially  the  same.  But  suppose  there  is  a 
little  difference,  how  can  the  Court  ascertain  whether 
that  difference  is  material  or  not?]     The  Judge  must 
take   on    himself   to    understand  the  matter  in  order 
to    direct    the    jury    upon    it.       [Lord    Wensleydale: 
Suppose   he   cannot  tell  whether  the  first  will   work 
or  not?       Lord  Brougham:   As,  for  instance,  if  one 
man  says  that  lead  and  tin  will  cohere  by  pressure, 
saying  nothing  of  their  relative  proportions,  or  even 
saying  that  they  are  immaterial  ?]     Then  the  clium  of 
the  patent,  if  made  in  respect  to  proportions,  should  have 
been  confined  to  the  statement  of  the  proportions.     [The 
Lord  Chancellor :  Are  you  not  asking  us  by  mere  con- 
struction to  arrive  at  the  conclusion  of  fact  that  Betts^ 
patent  is  not  new  ?]     Booth  v.  Kennard  (x)  shows  that 
that  may  be  done ;  and  in  Bovill  v.  Pimm  (y)  the  two 
[^>ecifications  were  compared,  and  it  was  declared  that 
the  construction  of  the  specification  was  a  question  of 
law  for  the  Court,  and  not  for  the  jury.     It  cannot  be 
necessary  to  have  recourse  to  evidence   to  enable  the 
Court  to  construe  these  written  instruments.      [Lord 
Wensleydale  :  On  the  question  of  first  diBCOvery  or  not, 
it  is  incumbent  on  you  to  show  that  the  alleged  discovery 
was  practicable.]     Not  so  as  between  a  first  and  second 
patentee ;  and  here  the  Plaintiff  cLsu^bb  what  is  alread 

(»)  8  Taunt  876.    («)  2  HurL  &  Nor.  S-k  ^     (^)  11  Exc.  Rep. 
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known.      The  Plaintiflfs  claim  is  therefore  bad,  for  he        1861. 
claims  the  whole,  and  therefore  claims  every  part,  Car-       Betts 
penter  v.  Smith  (z) ;  and  Holmes  v.  The  London  and  North      Mbnzies 
Western  Railway  Company  {a)  is  still  stronger,  for  there  •od  Another, 
the  claim  was  in  terms  for  an  improved  method,  and  it 
was  said  that  the  patentee  did  not  claim  the  parts,  but 
only  the  improvement;  yet  as  that  was  not  distinctly 
shown,  the  patent  was   held   bad.     [Lord   Brougham: 
Equal  or  unequal  thickness,  is  that  an  anticipation  of 
the  precise  description  of  relative  proportions?]     The 
Plaintiff  here  claims  more  than  the  discovery  of  pro- 
portions ;  he  claims  what  was  already  known,  and  would 
exclude  all  the  world  from  the  use  of  pressure  as  the 
means  of  making  lead  and  tin  cohere.     That  was  pub- 
lished   previously,  and  had    become  public    property. 
[Lord  Wensleydale :  Whether  capable  of  being  worked 
or  not  ?]     The  patentee  who  adopts  the  principle  cannot 
be  permitted  to  say  that  it  may  not  be  worked.     Booth 
V.  Kennard  (i)  shows  that  in  a  case  like  the  present  the 
only  question  is  whether   the  second  patent  is  like  the 
first,  not  whether  the  first  is  good  for  anything.     Steiner 
V.  Heald  (c)  has  been  relied  on  by  the  other  side ;  but  that 
was  a  case  of  chemical  equivalents,  and   the  mode  of 
treatment  of  the  materials  was  not  the  same,  and  the 
patented  process  proposed  to  render  useful  an  article 
(spent  madder)  which  had  before  been  thrown  away. 
Under  these  circumstances  a  comparison  of  the  Plaintiff's 
specification  with  the  process  previously  in  use  was  not 
sufficient.     Evidence  was  necessary,  and,  of  course,  it 
was  the  province  of  the  jury  to  decide  on  the  weight  of 
that  evidence.  So  in  Muntz  v.  Foster  (d),  one  process  was 

(z)  1  Webst.  Pat.  Cas.  630 ;  (*)  6  Hurl.  &  Nor.  84. 

9Mee.  &  Wels.  300.  (c)  6  Exch.  Rep.  607. 

(a)  12  Com.  Ben.  Rep.  831.  W  2  Webst.  Pat.  Cas.  105. 
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1^^*  for  copper  and  zinc,  and  it  was  proved  as  a  fact  that  they 
Betts  would  not  combine  to  produce  the  desired  result,  but  that 
Mbmzibs  ^^  articles  must  be  '^the  best  selected  copper"  and 
and  Another.  « foreign  zinc"  And  in  Barber  v.  Grace  («)  the  dif- 
ference between  the  two  things  employed  to  produce  the 
same  result  was  considerable.  So  it  was  in  Seed  v. 
Higgins  (/)•  If  a  scire  facias  is  brought  to  repeal  a 
patent,  and  an  antecedent  specification  is  produced,  the 
same  in  substance  as  that  which  is  the  subject  of  the 
scire  faciasy  the  Court  must  act  on  what  is  thus  apparent 
on  the  face  of  the  two  instruments.  [The  Lord  Chan- 
cellor: And  is  not  the  impracticability  of  the  first  speci- 
fication to  be  considered  ?]  That  would  be  an  answer  to 
both  if  they  were  in  substance  the  same.  [The  Lord 
Chancellor :  It  might  not ;  a  small  difierence  of  treatment 
in  a  chemical  matter,  or  a  slight  modification  of  a 
machine,  might  render  the  invention  easily  practicable]. 

Mr.  Macaulay  replied. 

The  Lord  Chancellor  proposed  the  following  questions 
to  the  Judges : — 

1.  Does  it  appear,  on  a  comparison  of  the  two  speci- 
fications, that  a  material  part  of  Dohbs^  specification  is 
claimed  by  Betts  in  his  specification  ? 

2.  If  so,  can  the  Court  pronounce  Betts*  patent  to  be 
void  simply  on  the  comparison  of  the  two  specifications, 
without  evidence  to  prove  identity  of  invention,  and  also 
without  evidence  that  Dobbs'  specification  disclosed  a 
practicable  mode  of  producing  the  result,  or  some  part  of 
the  result,  described  in  Betts'  patent  ? 

(e)  I  Ezch.  Bep.  3S9.  (/)  8  H.  L.  Gas.  650. 
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Mr.  Baron  Wilde:  1802. 

My  Lords,  I  propose  to  state  the  meaning  of  the  two        Betts 
specifications  as  I  construe  them  before  I  compare  them.      Mbnzies 
I  construe  Betts*  specification  thus:  I  read  the  words^  and  Another. 
"  which  for  the  manufacture  of  the  material  for  capsules  e  niary, 

may  be  four  or  five  inches  wide,  by  about  three  quarters  Mj.  Baron 
of  an  inch  thick,  and  about  thirty  inches  in  length,"  as  a 
parenthesis  ending  at  the  word  "  length.'*  If  this  be 
correct,  the  process  of  manufacture  described,  is  de- 
scribed for  the  new  material  generally,  whether  intended 
for  capsules  or  other  purposes.  Again,  I  construe  the  claim 
to  be  '^  the  manufacture  (or  making)  of  the  new  material 
in  the  manner  previously  described."  That  is,  I  read 
the  words  "  as  herein  described  "  as  over-riding  the  whole 
claim.  The  particular  process  previously  described  thus 
constitutes  the  substance  of  the  claim.  It  b  not  the 
uniting  of  the  metals  by  pressure,  nor  the  roiling  of  them 
together,  which  the  patentee  lays  claim  to,  but  it  is  the 
making  of  a  certain  definite  new  material  in  a  definite 
and  limited  particular  manner. 

The  invention,  therefore,  given  to  the  world  by  Betts 
was  this :  That  an  ingot  of  lead,  previously  rolled  out  till 
about  one-fourth  of  an  inch  thick,  if  laid  upon  an  ingot  of 
tin  previously  rolled  out  to  one-twentieth  the  thicknesa 
of  the  lead,  would,  if  passed  through  the  rollers  of  a 
flatting  mill,  combine  together  and  unite  into  one  sub- 
stance ;  the  farther  condition  of  success  being,  that  the 
tin  be  brought  very  evenly  into  superficial  contact  with 
the  lead  before  subjecting  them  to  pressure  together. 

On  turning  to  Dobbs*  specification,  I  find  an  invention 
described  of  great  generality.  The  fact  disclosed  to  the 
public  by  Dobbs  was,  that  lead  and  tin  in  any  proportions 
and  in  ingots  or  plates  of  any  size  (capable  of  being 
pressed  between  the  rollers  of  a  flatting  mill)  would^  if 

I  3 
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1862.         passed  once  or  more  through  such  rollers,  unite.     And 
Betts       the  only  further  condition  of  success  indicated  is,  that  the 
Mbnzirs      surfaces  of  the  metals  should  be  clean, 
and  Another.       The  result  of  the  comparison  thus  instituted  is,  that 
Mr.  Baron    the  general  fact  stated  by  Dobbs  does  include  the  specific 
Wiu)B*      process  indicated  by  Betts.     And,  if  a  court  of  law  were 
bound  to  decide  on  the  mere  language  of  the  two  speci- 
fications, it  ought,  in  my  opinion,  to  decide   that  the 
publication  of  the  general  tBiCt  in  general  terms  had  an- 
ticipated the  invention  of  a  specific  mode  which  fell  within 
those  terms.     But  I  am  of  opinion  that  the  Court  is  not 
so  bound. 

Such  a  rule  might  obviously  work  great  injustice,  as  I 
am  about  to  show.  If  rolling  the  two  metals  in  any  pro- 
portions, and  by  the  general  means  indicated  by  Dobbs 
will  succeed^  then  Betts  was  anticipated,  although  he  first 
indicated  special  proportions  and  a  detailed  method.  On 
the  otner  hand,  if  either  the  proportions  of  the  two  metals 
or  the  details  of  the  process  specified  by  BettSy  are  really 
indispensable  to  success,  he  was  an  inventor,  and  was  not 
anticipated  by  Dobbs.  Here,  then,  is  a  fact  to  be  in- 
quired into,  and  one  that  can  only  be  determined  upon 
evidence,  mnd  consequently  by  a  jury.  And  until  this 
question  of  fact  is  solved,  the  reality  of  Setts'  invention 
and  the  anticipation  of  it  or  not  by  the  publication  of 
Ihbbs  cannot  justly  be  determined. 

For  these  reasons  I  answer  the  second  questicm  in  the 
negative.  I  hoM  the  rule  to  be  this  :  K  the  terms  of  the 
two  specifications  are  identical,  and  if  it  is  not  disputed 
that  the  terms  of  art  used  in  the  one  have  the  same 
meaning  as  the  same  terms  used  in  the  other,  which  firom 
the  lapse  of  time  between  the  dales  of  the  two  patents 
may  not  always  be  the  case,  the  Court  oi]^t  to  deter- 
■line  that  the  fir^  publicatioii  anticipated  the  second 
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without  evidence,  and  without  any  proof  that  either  the         ^^2. 
first  or  second  was  practicable.     If,  though  not  identical,        Bbtts 
the  language  used  in  the  two  when  construed  by  the      Msnzies 
Court,  describes  identically  the  same  process,  machine,  ^^  Another, 
or  manufacture,  the  Court  may  (subject  to  the  same     Mr.  Baron 
remark  as  to  the  terms  of  art)  decide  at  once  upon  the      Wildb. 
question  of  anticipation.     But  if,  after  construction,  and 
after  the  meaning  of  the  parties  in  the  two  documents  has 
been  ascertained  by  the  Court,  there  be  any  difference 
between  the  two  things  described  which  may  be  essential 
or  material  to  the  invention,  and  which  is  contended  by 
either  of  the  parties  to  be  essential  or  material  to  the  in- 
vention, the  Court  cannot  decide  such  a  controversy ;  it 
has  neither  materials  nor  means  for  so  doing,  and  it  must 
go  to  a  jury. 

In  a  word,  the  Court  can  pronounce  two  identical 
descriptions  to  pourtray  two  identical  inventions;  but 
when  the  descriptions  are  different,  the  identity  in  sub- 
stance of  the  two  inventions  is  a  matter  to  be  established 
by  extrinsic  evidence.  Applying  this  rule  to  the  case  in 
hand,  I  hold  that  Mr.  Betts^  in  the  proportions  of  the  two 
metals,  in  the  rolling  of  the  two  metals  separately  before 
rolling  them  together,  and  in  other  details  of  his  process, 
has  indicated  a  mode  of  procedure  for  making  his  new 
material  by  no  means  identical  with  that  published  by 
Dobbs.  This  difference  is  contended  to  be  essential  to 
the  invention ;  and  it  may  be  so ;  for  it  may  turn  out 
upon  evidence  that  except  under  the  specific  conditions 
pointed  out  by  BettSy  the  combination  of  the  two  metals 
by  pressure,  as  generally  described  by  Dcbbsy  is  not  a 
practicable  thing.  The  real  question  of  novelty  or  an- 
ticipation is  thus  dependent  upon  a  fact,  and  being  so, 
the  intervention  of  a  jury  is  the  necessary  result. 

i4 
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18^2.  Mr.  Justice  Blackburn : 

Betts  My  Lords^  the  answer  to  the  first  question  proposed 

Menzies  ^y  your  Lordships  depends  principally  upon  the  true 

and  Another,  construction  of  Betts'  specification.     That  specification 

*  contains  no  words  alleged  to  bear  a  peculiar  meaning 

Mr.  Justice    requiring  explanation,  and  no  siu'roundinit  circumstances 
Blackburn.  „  .  . 

are  alleged  to  exist  bearing  on  the  construction  of  the 

instrument.    It  is,  therefore,  for  the  Court  alone  to  decide 
what  is  claimed.     This  must  be  ascertained  by  looking 
at  the  language   used  in    the   specification,   and   fairly 
reading  it  so  as  to  see  what  was  the  intention  expressed, 
and  this  should  be  done  without  any  reference  to  the 
object  of  the  inquiry.     Sometimes  it  is  necessary  to  con- 
strue a  specification,  in  order  to  ascertain  whether  or  not 
any  one  may,  subsequently  to  the  date  of  the  patent,  do 
something  alleged  to  be  comprised  in  it  without  being 
guilty  of  an  infringement.     In  such  a  case  it  is  for  the 
interest  of  the  patentee  to  contend  that  the  true  con- 
struction of  the  Specification  includes  that  thing.     Some- 
times that  same  thing  having  been  publicly  done  before 
the   patent,  the   object  of  the  inquiry   is  to  ascertain 
whether  the  patent  is  void,  because  that  thing  which  is 
not  new  has  been  claimed  as  part  of  the  invention.     In 
such  a  case  it  is  for  the  interest  of  the  patentee  to  contend 
that  the  true  construction  of  the  specification  does  not 
include  this  thing ;  but  the  Court  is  bound  to  give  the 
fair  interpretation  to  the  language  used  in  the  instrument, 
and  say  truly  what  is  there  described  as  the  invention, 
whether  the  effect  is  favourable  to  the  patentee  or  not. 

The  proviso  in  the  patent  requires  a  specification  "  to 
describe  and  ascertain  the  nature  of  the  invention,  and  in 
what  manner  it  is  to  be  performed ;"  and  in  complying 
with  that  proviso,  the  patentee  must  not  only  describe 
and  ascertain  the  invention,  so  as  to  enable  a  person  who 
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ft 

reads  the  specification  to  use  Iiis  invention,  but  he  must         1802. 
also  disclose  fully  the  best  means  of  using  it  according  to         Betts 
the  best  of  his  knowledge.    The  reasons  for  this  rule,  and      Mknzies 
the  authorities   showing  that  the  rule  exists^  are  well   and  Another. 
stated  in  Mr.  Hindmarch^a  Book,  page  165.  Mr.  Justice 

In  the  present  case,  Betts  represents  that  he  has  in-    Blackburn. 
vented  "  a  new  manufacture  of  capsules,  and  of  a  material 
to  be  employed  therein,  and  for  other  purposes."     In  the 
specification  [see  ante'],  he  begins  to  describe  the  latter 
[jart  of  his  invention,  and  he   proceeds  to  show  how  he 
carries  it  out.     He  casts  ingots  of  lead,  which  he  states, 
*^  for  the  manufacture  of  the  material  for  capsules,"  may 
be  between  four  and  five  inches  wide  by  about  three- 
fourths  of  an  inch   thick,  and  about  thirty  inches  in 
length,  &c.     He  does  not  explicitly  state  any  dimensions 
as  preferable,  where  the  manufacture  of  the  material  is 
for  other  purposes.     I  should  guess  that  he  mentioned 
the  width  of  four  to  five  inches  as  convenient  only  with 
reference  to  the  manufacture  of  the  material  for  capsules, 
and   that  he  meant  the  thickness  and  length  to  apply 
f!;enerally,  as  being  the  most  convenient  for  the  manu- 
facture of    the   material   for    all    purposes,   though  he 
certainly  does  not  in  terms  say   so;  but  whether  this 
direction  as  to  the  dimensions  be  intended  to  apply  to  the 
manufacture  of  the  material  for  all  purposes,  or  only  to 
the  manufacture  for  capsules,  it  seems  to  me  clear  that 
it  is,  in  the  passage  I  have  cited,  described  as  a  preferable 
means  by  which  his  invention  is  to  be  carried  into  efiect, 
not  as  an  essential  part  of  it.     The  ingots  he  says  may  be 
of  those  dimensions ;  it  is  never  said,  nor  do  I  think  it 
was  intended  to  convey  to  Uie  public  mind  that  they  must 
be  of  those  dimensions. 

Bettg  then  proceeds  to  describe  how  the  lead  is  to  be 
rolled  and  re-roUcd  till  it  is  reduced  "  to  about  one-fourth 
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1862.        of  an  inch  in  thickness,"  and  the  tin  till  it  is  reduced  **  to 
Bbtts        about  one-twentieth  of    the  dimensions  of  the  lead," 
Menzies       whatever  that  thickness  may  be.     The  lead  and  tin 
and  Another.  Having  been  thus  reduced  to  their  proper  relative  thick- 
Mr.  Justice    nesses,  he  passes  them  through  a  pair  of  revolving  rollers, 
Blackburn,    go  get  as  to  subject  the  two  metals  to  a  very  considerable 
pressure,  and  that  pressure,  at  the  same  time  that  it 
reduces  the  thickness  and  elongates  the  two  metals,  will 
also  cause  the  surfaces  to  adhere ;  and  then  he  reduces 
the  combined  material  by  successive  rollings  and  re- 
rollings. 

Betts  thus  certainly  points  out,  as  the  means  by  which 
he  carries  out  the  invention,  the  use  of  a  plate  of  tin 
reduced  to  about  one-twentieth  of  the  thickness  of  the 
plate  of  lead,  which  he  has  already  said  is  reduced  by 
rolling  from  about  three-fourths  of  an  inch  to  about  one- 
fourth  of  an  inch,  so  that,  if  tiiose  dimensions  of  the  lead 
are  adhered  to,  the  tin  must  be  about  one-eightieth  of  an 
inch  thick. 

There  is  much  afterwards  that  shows  that  he  contem- 
plated that  the  tin  would  in  practice  be  so  thin  as  to 
require  careful  smoothing ;  and  it  is  very  probable  that 
the  thinness  of  the  tin  is  important  in  an  economical  point 
of  view ;  and  it  may  be  that  both  the  thinness  of  the  tin 
and  the  relative  proportion  of  the  metals  are  essential  to 
tiie  successful  working  of  the  invention ;  but  it  is  not  so 
said.  I  find  nothing  in  the  specification  tending  to  show 
that  Betts  describes  his  invention  as  limited  to  the  com- 
bination of  lead  with  tin,  only  when  the  tin  is  thin,  and 
reduced  by  lamination  to  about  the  relative  tiiickness  of 
twenty  and  one. 

It  seems  to  me  that  the  fair  construction  of  the  de- 
scription, at  least  so  far  as  I  have  yet  examined  the 
specification,  is  that  he  claims  the  making  of  this  material 
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by  adhesion^  produced  In  the  two  metals,  and  the  subse-         l^G2, 
quent  reduction  of  the  combined  materials  by  rolling        Betts 
pressure ;  and  that  he  merely  points  out  the  proportions      Menzibs 
as  the  means  which,  as  far  as  he  knew,  were  the  fittest  *^^  Another. 
for  carrying  out  the  invention.     So  that  if  the  description    Mr.  Justice 
had  stopped  here,  it  seems  to  me  that  any  person  who    ^^^^®u*^« 
read  it  would  know,  that  if  he  rolled  plates  of  lead  and  tin 
of  any  thickness,  or  any  proportions,  so  as  to  cause  them 
to  adhere,  and  then  reduced  the  combined  material,  he 
would  put  in  practice  part  of  what  Betts  described  as  his 
invention. 

It  is  made  much  clearer  to  my  mind,  that  this  was 
intended  by  what  follows  afterwards.  He  says,  ^^  I  am 
aware" — [See  ante^  p.  121  to  the  end  of  the  claim.] 

Betts  might,  if  the  facts  were  so,  have  said  that  though 
the  metals  might  be  made  to  adhere  by  rolling  or  other 
mechanical  pressure,  yet  the  material  could  not  econo- 
mically be  worked  in  this  way^  unless  the  lead  and  tin 
bore  the  relative  proportions  above  specified,  and  unless 
the  tin  was  reduced  by  lamination  to  about  one-eightieth 
of  an  inch  in  thickness,  and  that  he  claimed  as  his  inven- 
tion only  this  improved  mode  of  producing  the  material ; 
but  has  he  said  so  ?  I  think  that  the  part  of  the  claim 
I  have  just  quoted  is  conclusive  to  show  that  he  has  not 
said  so,  and  did  not  intend  to  say  so. 

It  was  said  at  your  Lordships'  Bar,  and  truly,  that 
there  was  no  need  to  have  a  formal  claim  in  a  specifica- 
tion, and  that  the  description  of  the  invention  was  to  be 
taken  from  the  whole  instrument.  But  though  this  is 
quite  true,  it  is  clear  that  great  weight  must  always  be 
given  to  that  part  of  the  description  where  the  patentee 
expressly  sums  up  the  result  of  what  haa  gone  before. 
It  seems  to  me  that  any  one  reading  this  latter  part  of  the 
specification,  with  a  desire  to  know  what  the  patentee 
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1802.        intended  to  describe  as  his  invention,  must  see  that  he 
Betts        meant  to  claim  as  his  invention  the  manufacture  of  a  new 
M  ^  lEs       ™aterial  produced  by  causing  lead  and  tin  to  adhere  by 
and  Another,  mechanical  pressure  (which  he   thought  had  not  been 
Mr  Justice    ^^^^  before)  ;  that  the  rest  of  the  specification  describes 
Blackburn,    the  means  by  which  he  put  his  invention  into  use,  which 
means,  when  employed  in  producing  the  new  material, 
are  also  claimed  ;  but  that  he  does  not  mean  to  claim  the 
invention  only  when  worked  by  those  particidar  means. 
He  expressly  disclaims  the  means,  the  rolling,  &c.,  ex- 
cept when  employed  in  producing  the  invention ;  but  he 
says  nothing  which  can  limit  the  claim  to  the  invention 
generally  only  when  put  in  force  in  the  precise  manner 
prescribed,    unless    the    concluding    words  '*  as  herein 
described,"  have  that  effect.     As  to  that,  I  agree  with 
what  is  said   by  Mr.  Justice   Crompton,  in   the   Court 
below,  that  if  the  general  claim  to  the  use  of  the  inven- 
tion were  cut  down,  and  limited  to  the  use  of  the  invention 
in  the  particidar  way  pointed  out,  by  reason  of  the  words 
"  as  herein  described,"  it  would  be  a  narrow  rule  of  con- 
struction generally  working  to  the  detriment  of  patentees ; 
and  (what  weighs  more  with  me),  generally  giving  an  effect 
to  specifications  different  from  what  the  persons  drawing 
them  intended,  or  those  reading  them  understand. 

If  we  suppose  that  Dobbs^  patent  had  never  been 
taken  out,  and  that  some  one  had,  after  the  date  of  Betts* 
patent  actually  done  what  is  decribed  in  Dobbs*  specifi- 
cation, viz.,  *^  taken  a  plate  of  lead  and  a  plate  of  tin  of 
equal  or  unequal  thicknesses,  and  laying  them  together, 
their  surfaces  being  clean,  passed  them  between  the  rolls 
of  a  flatting  mill  with  a  hard  pinch,  so  as  to  make  the 
metals  cohere,"  though  he  had  done  this  without  attempt- 
ing to  observe  the  relative  proportions  between  the  me- 
tals, or  reducing  the  tin  to  the  thinness  of  about  one- 


CASES  IN  THE     OUSE  OF  LOft.DS.  141 

m 

eightieth  of  an  inch,  and  if  we  farther  suppose  (what,        1862. 
perhaps,  would  not  be  the  fact),  that  the  result  had  been        Bbtts 
that  the  metals  did  cohere,  so  as  to  produce  a  material     Menzies 
similar  to  Beits* ,   though  it  may  be  in   a  less   perfect  and  Another, 
state,  or  less  economically  made,   than  if  the  detailed    Mr.  Justice 
means  in  JBetts*  specification  had  been  pursued,  it  seems   Blackburn. 
to  me  clear  that  Mr.  Betts  would  have  had  a  right  to 
treat  this  as  an  infringement  of  his  invention.     I  think 
the  supposed  infringer  could  not  have  successfully  de- 
fended himself  on  the  ground  that  what  he  had  done  was 
not  claimed  in  Betts*  specification. 

I  therefore  answer  the  first  question  proposed  by  your 
Lordships  in  the  affirmative. 

In  answering  the  second  question,  I  must  observe  that 
I  do  not  think  that  any  evidence  is  required  to  prove  the 
identity  of  part  of  what  is  described  by  Dobbs  in  his  spe- 
cification, and  asserted  by  him  to  be  an  invention,  with 
part  of  the  invention  described  and  claimed  by  Beits. 
This  depends  entirely  on   the  construction  of  the  two 
written  instruments.     I  apprehend  that  the  law  is  cor- 
rectly Iwd  down  in  Neilson  v.  Harford  (^),    and  that 
unless  there  is  some  controversy  as  to  the  meaning  in 
fact  of  particular  words,  or  some  controversy  as  to  the 
existence  of  some  extraneous  facts  material  for  the  under- 
standing of  the  written  instrument  (in  which  case  those 
are  to  be  first  ascertained),  the  Court  is  to  construe  all 
written  instruments.     In  the  present  case  there  is  no 
such  controversy  as  to  fact  as  to  make  the  Court  require 
any  assistance  to  construe  the  two  specifications,  and  in 
answering  the  first  question,  I  have  already  stated  the 
reasons  which  lead  me  to  the  conclusion  that  the  inven- 
tion described  and  claimed  by  Beits  does  comprise  a  ma- 

{g)  8  Mee.  &  Wels.  800. 
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1862.         terial  part  of  what  is  described  and  claimed  by  Dobbs  as 

Bbtts        his  invention. 

Mbnzies  -^^^  though  the  Court  can  see  what  the  two  specifica- 

and  Another,  tions  describe,  and  can  therefore  declare  that,  if  what 

Mr.  Justice    Dobbs  has  stated  in  his  specification  to  be  his  invention, 

Blackbubn.   ^ere  put  in  use,  it  would  be  an  infringement  on  Betts^ 

patent,  the  Court  cannot  tell  that  what  is  stated  in  Dobbs^ 

specification  really  was  an  invention  at  all,  or  could  be 

put  in  use. 

Now  to  avoid  a  patent  on   the   ground   of  want  of 
novelty,  it  is,  I  think,  necessary  to  show  that  part  of 
what  the  patentee  claims  as  a  new  invention,  was  at  the 
date  of  the  patent  already  a  publicly  known  invention. 
This  may  be  shown  by  proving  that  the  invention  was 
already  disclosed  in  some  publication  accessible  to  the 
public.     Several  cases  in  which  it  has  been  held  that 
such  a  publication  would  be  sufficient  to  render  the  in- 
vention already  public  property,  and  so  to  prevent  its 
being  at  the  time  of  the  patent  a  new  invention,  are  col- 
lected in  Hindmarch  on  Patents  (A),  and  I  take  it  that  it 
is  not  necessary  to  show  that  the  invention  thus  made 
publicly  known,  had  also  been  put  in  actual  use.     In  Tlie 
Househill  Company  v.  Neilson,  in  your  Lordships'  House, 
Lord  Lyndhurst  (then  Chancellor),  during  the  course  of 
the  argument  said,  that  if  the  machine  is  published  in  a 
book,  distinctly  and  clearly  described,  corresponding  with 
the  description  in  the  specification  of  the  patent,  though 
it  has  never  been  actually  worked,  the  publication  was  an 
answer  to  the  patent;  it  is  continually  the  practice  on  trials 
for  patents,  to  read  out  of  printed  books,  without  refer- 
ence to  anything  that  has  been  done.     This  I  apprehend 
is  quite  correct,  as  soon  as  it  has  been  ascertained  that 

(A)  p.  107. 
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the  description  in  the  book  makes  known  an  invention ;         1862. 
that  is  to  say^  that  it  adds  to  the  public  stock  of  know-        Betts 
ledge,  what  would,  without  farther  discovery,  enable  a      menzies 
person  to  produce  a  result  in  the  nature  of  a  new  manu-   and  Another. 
&cture ;  but  I  do  not  think  it  would  be  correct  to  assume    m,,^  Justice 
that  what  is  asserted  in  a  published  work  to  be  an  inven-    Blackburn. 
tion,  actually  is  one.    There   are,  I  believe,  or  at  all 
events  there  might  be,  publications  in  which  the  alche- 
mists have  given  descriptions  in  considerable  detail  of 
what  they  said  was  an  invention  for  the  transmutation  of 
metals;  I  do  not  think  that  the  Court  could  take  upon 
itself,  as  a  matter  of  law,  to  pronounce  whether  the  al- 
chemist's supposed  invention  was,  or  was  not,  more  than 
a  speculative  dream,  and  I  think  that  the  Court  cannot 
take  upon  itself,  as  a  matter  of  law,  to  pronounce  whe- 
ther Dobbs*  supposed  invention  was,  or  was  not,  more 
than  a  mere  speculation.     It  is  true  that  we  know,  or 
'  think  that  we  know,  that  the  transmutation  of  metals  is 
impossible,  whilst  we  now  know  that  the  production  of  a 
material  such  as  Dobbs  proposed  to  make  is,  at  least 
nuder  certain  conditions,  practicable ;  but  that  we  only 
know  by  the  aid  of  evidence.     It  was  stated  by  Mr.  Hind- 
march  in  the  course  of  his  able  argument,  that  there  was 
no  case  reported  in  which  it  appeared  to  have  been  thought 
necessary  to  give  evidence,  to  prove  the  practicability  of 
the  previous  disclosure.     This,  I  believe,  is  correct ;  but 
I  do  not  think  it  shows  that  it  is  unnecessary  to  ascertain 
whether  the  disclosure  amounts  to  an  invention.     In  the 
great  majority  of  cases  there  is  no  dispute  as  to  this ; 
it  is  either  expressly  admitted,  or  the  conduct  of  the 
cause  is  such  as  tacitly  to  admit  that  if  the  thing  was 
publicly  known,  it  would  work ;  and  when  there  is  such 
an  admission,  there  is  no  need  of  anything  more.     Such 
appears  to  have  been  the  case  both  in  Bush  v.  Fox  and 
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1862.        in  TliomcLS  v.  Foanoell.     But  whatever  the  fact  may  have 
Bbtts        been,  no  such  admission,  either  express  or  tacit,  can  at 
MsNziBs       ^^  stage  of  the  proceedings  be  imported  into  the  present 
and  Another,  case,  and  your  Lordships'  question  must  be  answered  on 
Mr.  Jastice     *^^  assumption  that  there  was  nothing  of  the  sort. 
Blackburn.        It  was  ingeniously  argued  by  Mr.  Hindmarch  that  on 
the  face  of  Betts*  specification  it  appeared  that  Betts  had 
claimed  what  Dohbs  had  described  as  part  of  his  invention, 
and  that  therefore,  as  against  BettSy  there  was  no  need  of 
any  evidence  to  show  that  the  invention  was  practicable, 
inasmuch  as  he  was  precluded  from  denying  that  it  was 
80 ;  but  I  think  this  ingenious  argument  is  not  sound. 
A  patentee  who  on  the  faith  of  a  suggestion  to  the  Crown 
procures  the  grant  of  a  patent  is,  I  think,  precluded,  as 
against  the  Crown,  from  denying  the  truth  of  that  sug- 
gestion, on  the  principle  so  well  explained  in  Freeman 
V.  Cooke  (i).     Whether  he  would  also  be  precluded  as 
against  a  private  person  is  a  curious  question.     The  in- 
dividual is  not  induced  to  alter  his  situation  by  the  sug- 
gestion;  but  as  his  situation  is  altered  by  the  grant  of  the 
Crown  which  was  induced  by  the  suggestion,  and  the 
Crown  was  then  acting  as  trustee  for  him  in  common 
with  the  rest  of  the  public,  it  may  be  that  the  preclusion 
exists  for  the  benefit  of  the  individual  as  well  as  for  that 
of  the  Crown.     But  on  looking  at  Betts^  specification,  I 
can  find  nothing  amounting  to  a  suggestion   that  any 
practical  result  would  be  produced  by  simply  rolling 
together  lead  and  tin  in  the  manner  described  in  Dobbs* 
specification.      Betts  describes  the  mode  in   which   he 
makes  his  material,  so  as  to  show  that  he  considered  a 
good  deal  more  was  desirable  for  carrying  out  his  in- 
vention in  the  best  manner.     Dobbs  asserts  that  a  par- 

(0  2  Exch.  Ilep.  G54. 


146 


CASES  IN  THE  HOUSE  OF  LORDS. 


1862.       without  evidence  that  Dobbs^  specification  disclosed  a 

Bbtts       practicable  mode  of  producing  the  result^  or  some  part  of 

Men'zibs      ^®  result,  described  in  Bett^  patent. 

and  Another.      It  does  not  appear  to  me,  that  a  comparison  of  .the  two 

Mr.  Justice   specifications  shows  the  two  processes  to  be  so  far  the 

®"**"       same,  that  if  the  second  process  with  Beits*  directions  be 

practicable,  the  first,  with  Dobbs*  directions,  and  no  more, 

must  have  been  practicable  also. 

Without  evidence,  I  think  it  is  impossible  to  see  that 
Dobbs*  pr€>cess  (described  in  general  terms  as  he  has 
described  it)  was  more  than  an  experiment  or  a  sug- 
gestion. It  is  not  imputing  to  a  Court  of  law  an 
affectation  of  judicial  blindness  to  say,  that  without 
evidence  the  Court  cannot  discover  whether  the  previous 
separate  rolling  of  the  two  metab,  as  described  by  BettSy 
be  or  be  not  essential  to  the  practical  success  of  the 
process.  How  can  a  Court  of.  law  without  evidence 
know  the  relative  extendibility  of  the  two  metals  lead 
and  tin,  or  judge  whether  the  relative  thicknesses  of  the 
lead  and  tin  (or  about  the  relative  thicknesses),  as  de- 
scribed by  BettSy  be  or  be  not  essential  ? 

For  these  reasons,  I  answer  the  first  of  your  Lordships' 
questions  in  the  affirmative,  and  the  second  in  the 
negative. 


Mr.  Jnsiiee 

WlLLIAHS. 


Lord  Chief 
Baron. 


Mr.  Justice  Williams: 

My  Lords,  I  have  read  the  answers  of  the  Lord  Chief 
Baron  to  the  questions  put  by  your  Lordships  to  the 
Judges,  and  I  agree  in  those  answers,  and  in  the  view 
of  the  case  which  he  has  presented. 

The  Lord  Chief  Baron: 

My  Lords,  I  was  a  member  of  the  Court  of  Exchequer 
Chamber  which  (by  a  majority)  affirmed  the  unanimous 
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1862.         LordsIupB'  attention  for  a  moment  to  the  title  of  the 

Bbtts        patent  and  to  the  specification.     The  title  is^  ^'  For  a  new 

jll^JJ^^      manufacture  of  capsules,  and  of  a  material  to  be  em- 

and  Another,  ployed  therein,  and  for  other  purposes,"  and  it  does  not 

Lor^l         appear  to  me  that  he  claims  or  specifies  more  than  one 

Chief  Baron,  thing  as  his  new  manufacture.     The  title  expanded,  and 

with  the  words  inserted  which  are  to  be  imderstood,  would 

read  thus : — A  new  manufacture  of  capsules,  and  also  a 

new  manufiicture  of  a  material  to  be  employed  in  making 

capsules,  and  also  to  be  employed  for  other  purposes. 

The  patent  is,  therefore,  for  capsules,  and  for  the  ma- 
terial they  are  made  of,  which  material  is  said  to  be 
applicable  to  other  purposes. 

On  examining  the  specification  itself,  I  find  nothing  to 
contradict  this  view  of  the  Plaintiff^'s  invention  as  derived 
from  the  title.     He  gives  an  account  of  capsules,  of  their 
use,  and  of  certain  patents  already  obtained  for  making 
them.     He  then  gives  a  clear,  distinct  account  of  the 
mode  of  making  them,  and  in  that  he  (of  course)  includes 
'^  the  new  manufacture  of  the  material  to  be  employed  in 
the  manufacture  of  capsules,"  and  the  mode  of  preparing 
it,  with  the  lead  and  tin  rolled  or  laminated  separately, 
and  then  unite.d  in  certain  proportions  stated  in  the  spe- 
cification ;  and  these  proportions  he  considers  to  be  '^  their 
proper  relative  thicknesses."     The  new  material  being 
reduced  "  to  the  required  thinness,"  he  points  out  how 
the  capsules  are  to  be  made.     He  then  points  out  that 
*^  the  said  new  material  or  compound  metal  of  lead  com- 
bined and  covered  with  tin  on  one  or  both  sides  in  manner 
aforesaid"  (which  I  think  includes  the  proportion)  "  may 
also  be  employed  for  other  purposes."     The  first  is  for 
making  tinfoil ;  the  next  is  for  certain  ornamental  pur- 
poses ;  and  then  he  adds,  '^  my  said  new  material  being 
made  in  plates  or  sheets  of  adequate  thickness  and  size^ 


150  CASES  IN  THE  HOUSE  OF  LORDS. 

1862.  It  appears  to  me,  therefore,  that  the  construction  pnt 

Betts       by  the  Court  below  on  Betts'd  specification  (viz,  that  he 

Menzibs      ii^^&i^t  to  claim  combinations  of  lead  and  tin  in  proportions 

and  Another,  other  and  different  from  those  which  he  specified  for  cap- 
Lopj        sules),  is  not  justified  by  the  language  of  the  specification. 

Chief  Baron.  Construing  it  by  the  aid  of  the  title,  it  seems  to  me  that 
the  very  same  material  that  was  to  be  applied  to  the 
making  of  capsules  was  also  to  be  applied  to  other 
purposes,  being  made  of  adequate  thickness,  but  the 
proper  relative  thickness  (as  he  calls  it)  remaining  the 
same. 

But,  admitting  that  the  view  I  have  presented  of  the 
Plaintiff's  title  and  specification  is  erroneous,  I  still  think 
that  the  Plaintiff  has  not  been  anticipated  by  Dobbs. 
The  notes  of  the  evidence  at  the  trial,  the  summing  up, 
and  the  verdict  of  the  jury,  are  all  part  of  the  case ;  and  I 
now  entirely  agree  with  my  Brothers  Williams  and  fVilles, 
in  what  they  said  in  the  Exchequer  Chamber,  that  a 
patent  and  specification  which  are  worthless  and  produce 
nothing,  cannot  be  considered  as  disclosing  or  anticipating 
anything,  so  as  to  be  any  impediment  to  a  subsequent  real 
practical  discovery  ;  and  I  cannot  agree  with  my  Brother 
Bramwell  (from  whom  I  differ  rarely,  and  always  with 
great  hesitation  and  reluctance),  ^^  that  no  finding  of  the 
jury  is  important."  It  may  be,  that  had  not  the  evidence 
and  the  finding  been  parts  of  the  matter  before  us,  we 
should  be  justified  in  finding,  and  indeed  possibly  called 
upon  to  find,  that  Dobbs^a  patent  and  specification  antici- 
pated Beits  in  some  matter  claimed  by  Betts  ;  but  if  the 
fact  be  that  Dobbs^&  supposed  invention  has  never  been 
successfully  practised,  and  never  has  produced  any  useful 
result,  then  in  my  opinion  it  must  be  treated  as  a  mere 
suggestion,  and  nothing  else,  and  it  no  more  invalidates 
Betts*e  patent  than  Bramah's  patent  for  the  hydraulic 
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1862.  The  Lord  Chancellor  (Lord  JVestbury): 

Bbtts  In  this  appeal  the  Appellant,  who  was  die  Plaintiff 

Memzibs  below,  brought  an  action  against  the  Respondents  for  an 
and  Another,  infringement  of  his  patent.  The  date  of  that  patent  was 
June  5.  the  13th  of  January  1849.  One  of  the  issues  raised  in 
the  action  was  the  alleged  want  of  novelty  in  the  inven- 
tion of  the  Plaintiff.  The  jury  found  a  verdict  for  the 
Plaintiff  on  all  the  issues.  The  Defendants  had  leave 
reserved  to  them  to  enter  a  verdict  for  themselves  on 
the  issues  founded  on  the  first  and  second  pleas. 

The  second  plea  was,  that  the  Plaintiff's  invention,  or 
a  material  part  of  it,  was  included  in  the  specification  of 
a  patent  granted  to  one  ITiomas  Dobbsy  in  the  year  1804. 

My  Lords,  the  question  was  very  learnedly  and  ably 
argued  before  your  Lordships,  assisted  by  several  of  the 
learned  Judges ;  and  your  Lordships  thought  fit  to  put  to 
them  two  questions.  Upon  a  reconsideration  of  tiiose 
questions,  I  think  it  will  appear  that  probably  the  first 
becomes  immaterial,  supposing  the  second  question  to  be 
answered  in  the  negative.  All  the  Judges  have  con- 
curred, for  reasons  which  I  think  must  be  extremely 
satisfactory  to  your  Lordships,  in  so  answering  the 
second  question.  There  does  not  appear  to  have  been 
quite  the  same  unanimity  of  opinion  with  regard  to  the 
answer  to  be  given  to  the  first  question ;  but  in  reality, 
the  second  question  being  answered  in  the  negative,  tiie 
first  question  can  hardly  be  said  to  arise. 

The  answer  of  the  learned  judges  to  the  second  ques- 
tion involves  two  conclusions  which  are  extremely  mate- 
rial to  tiie  patent  law.  One  is  this,  that  even  if  there  is 
identity  of  language  in  two  specifications,  and  (remem- 
bering that  those  specifications  describe  external  objects) 
even  if  the  language  is  verbatim  tiie  same,  yet  if  there 
are  terms  of  art  found  in  tiie  one  specification,  and  also 
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1862.        between  the  two  docnments  containing  the  same  descrip- 
Betts       tion,  must  belong  to  the  province  of  evidence  and  not  to 
Menzhs      *^®  province  of  construction, 
and  Another.       I  pass  on  to  the  next  conclusion,  which  is  involved  in 
the  answer  of  the  learned  Judges  to  your  Lordships' 
question,  and  that  conclusion,  I  think,  is  also  of  great 
importance  to  the  law  of  patents,  because  it  results  from 
that  opinion  that  an  antecedent  specification  ought  not  to 
be  held  to  be  an  anticipation  of  a  subsequent  discovery, 
unless  you  have  ascertained  that  the  antecedent  speci- 
fication discloses  a  practicable  mode  of  producing  the 
result  which  is  the  effect  of  the  subsequent  discovery. 
Here  we  attain  at  length  to  a  certain  undoubted  and 
useful  rule.     For  the  law  laid  down,  with  regard  to  the 
interpretation  of  a  subsequent  specification,  is  equally 
applicable  to  the  construction  to  be  put  upon  publications 
or  treatises  previously  given  to  the  world,  and  which  are 
frequently  brought  forward  for  the  purpose  of  showing 
that  the  invention  has  been  anticipated.     The  effect  of 
this  opinion  I  take  to  be  this,  if  your  Lordships  shall 
affirm  it,  that  a  barren,  general  description,  probably 
containing   some    suggested    information,  or    involving 
some  speculative  theory,  cannot  be  considered  as  antici- 
pating, and  as  therefore  avoiding,  for  want  of  novelty,  a 
subsequent  specification   or  invention  which  involves  a 
practical  truth,  productive  of  beneficial  results,  unless 
you  ascertain  that  the  antecedent  publication  involves 
the  same  amount  of  practical  and  useful  information. 

Now  it  will  be  evident  upon  a  comparison  of  these  two 
specifications  that  the  one  was  a  mere  general  suggestion, 
while  the  other  is  a  specific,  definite,  practical  invention. 
It  is  possible  that  a  suggestion,  such  as  that  contained  in 
the  one,  may  lead  to  the  discovery  of  the  invention  con- 
tained in  the  other.     But  it  is  the  latter  alone  which 
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1862.        absence  of  novelty  was  established  conclusively  by  the 

Bbtts        production  of  Dobbs^  specification ;   that  in  the  face  of 

Mbn'zies      ^^^  specification,  the  jury  could  not  find  in  favour  of  the 

and  Another.  Plaintiff;   and   this   was   the   opinion   of  the  Court  of 

Queen's  Bench,  and  afterwards  of  the  Exchequer 
Chamber.  But  I  agree  with  the  able  opinions  of  the 
minority  of  the  Judges  in  the  Exchequer  Chamber,  and 
of  the  learned  Judges  whose  assistance  we  had  at  the 
argument  of  this  case,  that  the  judgment  below  was 
wronor. 

It  may  be  true  that  two  specifications  may  be  so  en- 
tirely identical,  that  the  Judge  may  be  warranted  in 
telling  the  jury,  as  matter  of  law,  that  they  cannot  find 
the  second  invention  to  be  new,  though  that  was  not 
decided  in  Bush  v.  Fox  (a),  for  there  the  jury  had  found 
as  matter  of  fact  that  the  mode  of  working  the  two  inven- 
tions was  the  same. 

But  here,  not  only  are  the  two  specifications  not  iden- 
tical, but  in  the  earlier  of  them  there  is  no  trace  of  that 
which  constitutes  the  very  essence  of  the  Plaintiff^s  inven- 
tion, namely,  the  relative  thickness  of  tiie  tin  and  tiie  lead, 
and  the  mode  of  rolling  and  laminating  each  metal  sepa- 
rately before  they  are  placed  together,  and  then  made  to 
cohere  by  being  rolled  and  laminated  jointly. 

Dobbs^  specification  disclosed  no  more  than  his  notion 
that  tin  and  lead  might,  by  means  of  pressure,  be  so  com- 
bined as  to  form  a  new  and  useful  material.  But  it  gave 
no  information  as  to  how  that  object  could  be  attained, 
and  there  was  evidence  to  show  that  Dobbs  had  never 
been  able,  in  working  according  to  his  specification,  to 
succeed  in  making  the  metals  unite.  There  was,  tiiere- 
fore,  an  essential  difference  between  the  two  specifica- 

(a)  5  H.  L.  Gas.  585. 
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laons,  which  fully  warranted  the  jury  in  finding  a  verdict        1^2* 
far  the  Plaintiff^  as  they  did.  Beits 

The  case  has  been  so  fully  and  ably  discussed  in  the      Mbnzibs 
opinions  of  the  learned  judges,  and  commented  on  by  my  ^^  Another. 
noble  and  learned  friend  on  the  woolsack,  that  I  shall 
content  myself  with  simply  saying  that  I  concur  in  the 
motion  that  judgment  be  given  for  the  Plaintiff  below, 
who  is  appellant  here. 

Lord  Wensleydale: 

My  Lor^s,  die  result  of  the  very  full  and  able  opinion 
delivered  by  my  Lord  Chief  Baron  on  the  questions  pro- 
pounded by  your  Lordships,  and  of  the  written  opinions 
of  tlie  consulted  Judges,  with  which  we  have  been  sup- 
plied is,  that  the  unanimous  judgment  of  the  Court  of 
Queen's  Bench  and  the  judgment  of  the  majority  of  the 
Court  of  Exchequer  Chamber  ought  to  be  reversed.  I 
concur  entirely  in  the  propriety  of  this  course.  It  ap- 
pears to  me,  without  entering  into  all  the  questions 
which  have  been  discussed  at  the  bar,  and  on  most  of 
which  the  learned  Judges  have  delivered  their  opinions, 
that  my  noble  and  learned  friends  who  have  just  ad- 
dressed the  House  have  put  the  case  on  a  ground  which 
is  quite  satisfactory,  and  it  appears  to  me  it  is  perfectly 
unanswerable.  The  jury  having  found  that  the  Plain- 
tiff's invention  was  new,  unless  the  production  of  Dobbs* 
specification,  without  any  other  evidence,  conclusively 
showed  that  it  was  not^  the  patent  must  be  good.  Now,  I 
am  clearly  of  opinion  that  the  mere  production  of  Dobbs^ 
patent,  in  which  he  makes  public  his  notion  that  lead  and 
tin  might  be  usefully  combined  in  a  new  material  by 
mechanical  pressure,  without  any  statement  or  proof  how 
that  object  could  be  attained  and  a  practical  result  se- 
cured, is  insufficient  to  show  that  he  had  made  a  prior  dis- 
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1862.        covery,  which  was  in  law  an  invention.     If  nothing  was 
Bsm        set  out  in  the  plea  but  the  Plaintiff's  specification  and 
MsNziiB      Dohbs^  prior  patent  and  specification^  it  would,  I  think, 
md  Another,   fee  unquestionably  bad.     That  of  Dobbs'  is  not  a  dis- 
closure of  an  invention. 

I  agree  entirely  with  Mr.  Justice  Williams  and  Mr. 
Justice  Willes  in  their  opinion  given  in  this  case  in  the 
Court  of  Exchequer  Chamber,  that  the  mere  publication 
of  a  notion  that  a  particuhu*  article  might  be  made,  with- 
out any  information  or  means  of  knowledge  communi- 
cated to  the  public,  does  not  preclude  a  subsequent  first 
inventor  of  those  means  from  taking  out  a  patent. 

Very  early  in  the  argument  it  appeared  to  me  that, 
without  some  evidence  to  show  that  Dobbs^  patent  is 
capable  of  a  practical  application,  and  would  produce 
some  useful  effect,  it  was  inoperative  to  affect  Betts^  in- 
vention and  to  render  his  patent  invalid ;  and  it  is  much 
to  be  regretted  that  this  view  of  the  case  was  not  fully 
discussed  at  an  earlier  period. 

The  following  order  was  afterwards  entered  on  the 
Journals : — 

It  is  ordered,  that  the  said  judgment  or  rule  of  the 
Court  of  Exchequer  Chamber,  of  the  7th  July  I860, 
affirming  the  judgment  of  the  Court  of  Queen's  Bench,  of 
30th  May  1859,  be,  and  the  same  is  hereby  reversed, 
and  that  the  judgment  or  rule  of  the  Court  of  Queen's 
Bench,  of  30th  May  1859,  so  far  as  it  orders  that  the 
verdict  obtained  in  the  said  Court  be  set  aside,  and  a  ver- 
dict entered  for  the  Defendants  instead  thereof,  be  also 
reversed. 

Lords'  Journal,  5  th  June  1862. 
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Maby  Fisher  and  Others       -        -    Appellants. 
James  Bbiebley  and  Others  -         -     Respondents. 

A  deed  executed  under  the  statute  9  Geo,  2,  c.  36  (the  Mortmain 
Act),  is  sufficient  if  it  is  made  to  take  effect  so  as  to  give  a  title  to 
immediate  possession  of  the  land.  Equity  will  thereon  enforce  the 
trustees'  rights  to  all  the  profits  of  the  land.  It  is  not  necessary 
that  possession  de  facto  should  be  had. 

To  defeat  such  a  deed  it  must  be  distinctly  shown  that  there  was  an 
antecedent  agreement  between  the  donor  and  the  trustees  that  the 
deed  should  not  take  effect  upon  execution,  but  should  be  deferred 
till  the  death  of  the  donor,  who  should  in  the  meantime  retain  the 
benefit  of  the  property. 

A  small  piece  of  land  was  granted  by  deed  (duly  executed  and  en* 
roUed  under  the  statute  of  mortmain)  for  a  charitable  purpose, 
which  could  only  be  carried  into  effect  by  funds  being  provided  for 
the  purpose.  The  deed  itself  was  allowed  to  remain  in  the  possession 
of  the  grantor,  whose  managing  bailiff  manured  and  mowed  the  land 
(ss  he  did  other  land  of  the  same  kind  belonging  to  the  grantor, 
and  either  rented  by  himself  or  managed  by  him  as  bailiff),  and  the 
hay  obtained  from  it  was  carried  to  the  grantor's  stables  and  there 
consumed.    The  funds  necessary  for  carrying  into  effect  the  pux^ 
pose  of  the  deed  were  proYided  by  the  will  of  the  grantor : 
BsLD,  that  these  circumstances  did  not  show  the  existence  of  a  reser- 
ration  or  condition  for  the  benefit  of  the  grantor  such  as  would 
SYoid  the  deed. 
Xhere  was  no  proTision  in  the  deed  for  appropriating  in  any  way  the 
produce  of  the  land  or  the  rent  it  might  fetch  during  the  in- 
teryal  between  the  date  of  the  deed  and  the  time  when  its  pro- 
Tisions  might  be  carried  into  effect : 
fisLD,  that  this  did  not  constitute  a  resulting  trust,  so  as  to  ayoid  the 
deed. 

Costs  were  giren,  out  of  the  residuary  fund  in  Court,  against  such 
of  the  residuary  legatees  as  had  joined  in  the  appeal. 


1863. 
Feb.  20. 


Deed. 
Mortmain. 

Possession. 

Resulting 
Trust, 
Costa. 


This  was  an  appeal  against  a  decision  of  the  Lords 
Justices,  which  had  reversed  a  decree  of  the  Master  of 
^he  Rolls. 

In  the  year  1851  Miss  Mary  Winjield  Lambert^  a  lady 
of  fortune,  residing  at  Boarbank^  in  Cartmely  Lancashire^ 
expressed  to  her  then  solicitor,  Mr.  Reveley^  a  wish  to 
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to  raise  a  salary  for  the  schoolmistress,  and  500  /.  as  a  fund 
for  supplying  books  to  the  school.  She  also  gave  5,000/. 
to  the  Bishop  of  Chester^  as  a  fund  to  provide  a  stipend 
for  the  clergyman.  By  a  codicil,  dated  12th  November 
1857,  she  constituted  Mary  Fisher  and  other  persons  her 
residuary  legatees. 

The  testatrix  died  in  November  1857.  At  the  date  of 
the  deed  two  of  the  farms  she  possessed  at  Cartmel  were 
occupied  by  Robert  Willcock^  as  her  tenant,  and  one 
farm  was  in  her  own  occupation,  and  was  managed  by 
him  as  her  bailiff.  He  re&ided  at  Boarbank,  and  was  her 
confidential  adviser  in  the  management  of  her  property. 
The  land  comprised  in  the  deed  had  been  awarded  to  her 
under  an  Inclosure  Act,  and  was  separated  from  the  other 
farms.  The  deed  itself  was  left  in  her  possession,  and  so 
continued  to  her  death,  and  the  evidence  went  to  show 
that  Wilcock  treated  the  piece  of  land  like  the  rest  of 
Miss  Lamberts  property,  whether  in  his  own  occupation 
or  under  his  management.  It  was  manured  with  dung 
from  her  stables,  it  was  mowed  by  men  in  her  service, 
and  the  hay  taken  from  it  was  carried  to  her  stable^.  It 
was  in  evidence,  that  shortly  after  the  execution  of  the 
deed  Miss  Lambert  said  to  Brierley^  **I  have  given  it" 
(meaning  this  piece  of  land),  "  and  I  will  have  nothing 
more  to  do  with  it ;  but  as  Wilcock  is  always  complaining 
of  shortness  of  grass  on  his  farms,  you  had  better  let  him 
have  it ;"  and  the  two  trustees  positively  denied  any  agree- 
ment for  allowing  the  land  to  remain  in  Miss  Lamberfs 
possession  or  control.  Wilcock  died  in  Augtist  1857 
(nearly  three  months  before  Miss  Lambert),  much  in- 
debted to  her,  and  insolvent. 

On  the  6th  December  1858  Mrs.  Fisher  and  the  other 
residuary  legatees  filed  their  bill  against  Brierley,  and  all 
other  necessary  parties,  including  the  Bishop  of  Chester 

VOL.  X.  L 
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and  the  Attorney  General,  whieh  bill,  after  setting  forth 
the  deed  and  the  will,  charged  that  the  land  conveyed  by 
the  deed  remained  in  the  testatrix's  possession  up  U>  the 
time  of  her  death,  and  that  the  deed  was  not  executed 
bona  fide  J  but  was  a  contrivance  to  evade  the  Statutes  of 
Mortmain,  and  prayed  that  the  will  might  be  established, 
and  the  trusts  thereof  declared,  so  far  as  the  same  were  not 
illegal  and  void ;  and  that  the  deed,  and  the  legacies  in 
the  will  consequent  thereon,  might  be  declared  void,  as 
contrary  to  the  said  statute,  and  for  accounts  and  general 
relief. 

Evidence  was  taken  to  the  effect  already  stated. 

The  cause  was  heard  before  the  Master  of  the  RoUsy 
who,  on  the  16th  January  1860,  granted  the  prayer  of 
the  bill.  The  Lords  Justices,  on  May  4th,  1860,  reversed 
his  Honor's  decree  (a).     This  appeal  was  then  brought. 

Mr.  Bolt  and  Mr.  Speed  fqr  the  Appellants : 

In  order  to  make  a  deed  like  this  valid,  it  must  be 
without  any  condition  or  reservation  whatever  for  the 
benefit  of  the  grantor,  and  must  give  to  the  trustees  a 
present  right  of  possession.  Doe  d.  Pitcher  v.  Thompson 
(b).  If  there  is  any  secret  trust  for  the  grantor,  it  is 
void.  The  Attorney  General  v.  Poulden  (c) ;  Russell  v. 
Jackson  (d).  Those  conditions  have  not  been  complied 
with  here,  nor  were  they  intended  to  be  so.  The  pro- 
fessed object  of  the  testatrix  was  to  build  a  church,  a 
school,  and  residences  for  the  minister  and  schoolmistress. 
No  present  provision  was  made  for  carrying  those  objects 
into  effect  beyond  merely  giving  the  land.  The  funds 
to  erect  the  buildings  were  not  provided  ;  they  were  to 
be  supplied  by  legacies  given  by  her  will.     This  was  the 


(o)  1  De  G.,  F.  &  Jo.  643. 
(b)  3  Mnule  &  Sel.  407. 


(c)  8  Sim.  472. 

(d)  10  Hare,  204. 
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tacit  understanding  of  the  parties.  That  shows  that  llie 
intention  was  that  the  buildings  should  not  be  erected 
till  after  her  deatL  The  trust  of  the  deed  itself  was 
only  to  permit  the  erection  of  these  buildings.  There 
was,  therefore,  no  present  right  of  possession  given  by 
the  deed ;  and  the  evidence  shows  that  in  fact  the  deed 
was  kept  in  the  testatrix's  possession  till  her  death,  that 
the  trustees  never  interfered  with  the  property,  and  that 
her  bailiff  managed  it  and  consumed  the  produce  of  the 
land  on  her  premises.  There  can,  therefore,  be  no  doubt 
that  there  was  a  secret  trust  for  her.  This  may  be 
proved  by  the  conduct  of  the  parties  as  well  &s  by  any 
declarations  made  by  them,  IFay  v.  East  (tf),  and  will 
render  the  deed  invalid. 

This  was  a  mere  scheme  to  evade  the  provisions  of  the 
9  Geo.  2,  c  36.  The  object  of  that  Act  was  correctly 
stated  in  The  Attorney.  General  v.  Weymouth  (y),  was 
mistaken  in  Edwards  v.  Hall  {g),  and  Alexander  v. 
JBrame  (A),  and  was  authoritatively  established  by  this 
House,  in  accordance  with  Lord  Hardwiche^B  opinion,  in 
Jeffries  v.  Alexander  (J).  That  object  was  to  prevent 
dying  persons  from  giving  away  from  their  heirs,  under 
pretence  of  founding  charities,  property  which  they  had 
never  been  willing  to  part  from  during  their  own  lives. 
A  scheme  of  this  kind  would  utterly  defeat  that  object. 

The  deed  here  contains  a  resulting  trust  in  favour  of 
the  grantor.  A  piece  of  land  appears  to  be  given  to 
trustees  for  a  specific  object;  but  there  are  no  means 
provided  for  carrying  that  object  into  effect.  The  land  is 
capable  of  producing  income  or  rent;  no  provision  is 
made  for  the  employment  of  that  income  in  the  interval 
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1863.        between  the  gift  of  the  knd  and  the  fumiflhing  of  the 
FiBHSB      means  by  which  the  professed  object  of  the  deed  is  to  be 
*"    ^^   *"    carried  into  execution.     There  is,  therefore,  a  resulting 
trust  of  that  income  for  the  benefit  of  the  grantor,  and 
the  deed  is  void,  Limbrey  v.  Gurr  (/). 

Finally,  the  42  Geo.  3,  c.  108,  and  the  4  &  5  Vict  c  38, 
have  no  effect  in  giving  validity  to  this  deed  (A). 

Mr.  Chapman  and  Mr.  Eddis  were  for  the  Re- 
spondents : 

The  Attorney  General  {Sir  W.  Athertan),  the  Solicitor 
General  {Sir  R.  Palmer),  and  Mr.  fFickens  ap- 
peared for  the  Crown. 

At  the  close  of  the  Appellants  argument — 

The  Lord  Chancellor  (Lord  Westbury)  said : 
My  Lords,  this  is  an  appeal  against  a  judgment  of  the 
Lords  Justices  upon  the  subject  of  a  gift  in  charity.    The 
Appellants  say  that  a  deed  of  giil  of  a  piece  of  land  for 
the  purpose  of  erecting  thereon  a  church  or  chapel  and 
a  school-house  ought  to  be  treated  as  invalid,  on  the 
ground  that  the  deed  of  gift  is  one  which  falls  within  the 
provisions  of  the  Statute  of  Mortmain,  and  is  in  reality 
a  contravention  of  the  provisions  of  that  statute.     Also, 
that  there  was  an  agreement  between  the  donor  and  the 
trustees  of  the  deed,  allowing  the  donor  to  retain  posses- 
sion of  the  land  which  professed  to  be  the  subject  of  thi 
gift ;  and,  farther,  that  there  were  in  the  deed  of  gi/ 
words  which  admitted  the  construction  of  there  being 
resulting  trust  in  favour  of  the  donor,  and  that,  con/ 

(j)  6Madd.l61. 
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quently,  the  gift  was  one  which  cannot  be  protected  by 
the  statute. 

I  shall  not,  for  the  moment,  stop  to  inquire  whether 
the  alleged  agreement  between  the  donor  and  the  trustees 
would  come  within  the  meaning  of  the  words  of  the  first 
section  of  the  statute.  On  examining  the  evidence  in 
the  case,  I  think  that  there  is  no  reasonable  ^proimd  for 
coining  to  the  conclusion  that  there  was  such  an  agree- 
ment as  the  Appellants  allege.  The  Appellants  have 
not  given  any  direct  evidence  of  the  existence  of  such 
an  agreement ;  but  they  bring  forward  evidence  which  is 
btended  to  show  that  that  agreement  must  be  taken  as 
a  necessary  inference  of  fact. 

It  is  material  to  observe,  in  the  first  place,  that  there 
are  two  other  parties  to  this  transaction,  one  of  them 
being  a  trustee  and  solicitor  to  the  donor,  by  whom  the 
whole  conduct  of  the  matter  was  managed,  and  the  other 
also  a  trustee,  and  a  clergyman ;  and  they  both  join  in 
distinctly  affirming,  on  oath,  that  there  was  no  such 
agreement  between  them  and  the  testatrix,  as  is  sug- 
gested by  the  Appellants.  It  would,  therefore,  require 
very  strong  circumstances  indeed  to  make  me  arrive  at  a 
conclusion  directly  contradicted  by  such  positive  evidence. 
Sut,  even  if  there  had  not  been  such  a  contradiction,  I 
should  be  of  opinion  that  the  circumstances  do  not  war- 
irant  a  presumption  of  that  kind. 

It  appears  that  the  testatrix  was  at  first  desirous  of 
^niLlniig  a  will,  and  of  leaving  this  property  by  will  for 
this  charitable  purpose.  She  was  told  by  her  solicitor 
that  that  would  not  be  sufficient ;  that  the  law  did  not 
permit  her  to  do  it  by  will,  so  far  as  the  appropriation  of 
a  piece  of  land  to  charity  was  concerned.  She  was, 
therefore,  advised  to  make  a  conveyance  of  this  piece  of 
land  by  deed.     It  appears  that  the  solicitor  who  was  in- 

M  2 


1863. 

Fisher 
and  Others 

V, 

Bribrlbt 
and  Others. 


166  CASES  Dl  TflE  HOUSE  OF  IOBD6L 

simcled  to  cvrj  lier  intentiooB  mto  effsci,  Aoo^it  Ait 
an  intereflt  in  the  propertj  for  fife  mig^  be  lewirTcd  b j 
die  donor ;  bat  wben  the  p>ipen  were  eent  op  to  London 
adTiee  was  giTen  which  oonrected  diis  cnor.  It  was 
said  that  there  oonld  be  no  life  interest  reaenred  to  die 
donor  withoat  aToiding  the  whole  transaction.  The 
result  was  that  a  deed  was  prepared  which,  so  &r  as  die 
ezpresBCRis  go,  is  in  perfect  conlbnnitj  widi  die  statnte, 
lliere  was  a  oonTcrance  of  an  absolute  kind  of  die  piece 
of  land  on  whidi  the  church  and  school-hoiise  were  to  be 
erected ;  it  was  a  small  piece  of  land  of  about  two  or 
three  acres. 

It  is  quite  clear,  therefore,  that  proper  knowledge  was 
posBessed  by  die  solicitor,  and  was  acted  upon  by  him  in 
getting  the  deed  prepared.     He  states  distincdy  that  1^ 
infonned  the  donor  that  the  gift  must  be  an  absolute  gift 
of  die  property — that  she  must  part  with  it  comfdetely. 
It  would  be  an  unreasonable  thing  to  suppose,  after  all 
diis,  diat,  the  pardes  haTiii^  been  so  instructed,  have 
secredy,  and  for  the  sake  of  a  matter  so  trifling  as  this, 
proceeded  in  such  a  way  as  to  occasi<m  the  deed  to  be  a 
&ilure  £br  the  object  for  which  it  was  intended,  by  re- 
serving a  life  interest  to  the  donor.     It  is  finom  dieee 
fiM!ts  that  your  Lordships  are  asked  to  draw  this  con- 
duaon,  that  a  {Hcce  of  land  not  wordi  more  dum  ZL  a 
year  was  to  be  reserred  to  the  possesoon  of  the  donor 
for  her  life,  and  that,  notwithstanding  all  the  reasons  fo 
taking  the  right  course  to  make  a  valid  gift,  the  peraoos 
employed  neverthelesB  intended,  in  order  to  retain  6r 
die  doncNT  the  mere  value  of  this  small  piece  of  land,  to 
do  that  which,  through  the  operation  of  the  statute,  wooU 
defeat  her  object.     I  thiok  that  a  more  improbable  cea- 
dusion  could  scarcely  be  presented  for  your  adoption. 

What  are  the  fSicts  whidi  are  adduced  to  jwstify  it? 
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The  object  of  the  conveyance  was  to  have  a  church 
and  a  Bchool-house  erected  upon  the  land.  In  the 
meantime,  and  until  that  could  be  done,  it  was  not 
likely  that  the  trustees  would  be  able  to  get  a  tenant  for 
this  piece  of  land ;  nor  would  it  be  in  their  power  to  let 
the  land  to  any  advantage.  Under  those  circumstances 
it  was  occasionally  used  for  the  benefit  of  the  donor.  The 
grass  growing  on  it  was  cut,  and  the  trustees  allowed  it 
to  be  taken  into  her  stables ;  but  there  is  nothing  in  that 
to  warrant  your  Lordships  arriving  at  the  conclusion  that 
the  trustees  had  parted  with  the  possession  of  the  land 
which  had  been  absolutely  vested  in  them  by  the  terms 
of  the  deed.  Nor  is  it  easy  to  believe,  that  what  was 
eubeequently  done  with  the  land  was  the  result  of  an 
antecedent  agreement,  that  it  should  be  held  by  the 
donor  during  her  life  for  her  own  benefit. 

But  your  Lordships  are  asked  to  come  to  the  conclusion 
that  there  was  such  an  agreement,  because,  in  order  to 
carry  the  charitable  object  into  effect  it  was  necessary 
that  a  sum  of  money  should  be  provided,  which  was  only 
given  by  the  will ;  but  that  is  a  proceeding  which  the 
Statute  of  Mortmain  allows.  It  was  with  a  view  to  such 
a  disposition  that  the  conveyance  of  the  land  was  made. 
lliat,  therefore,  would  not  defeat  the  validity  of  the 
transaction.  If  the  land  was  bonA  fide  conveyed  to  trus- 
tees, 80  that  it  might  be  used  by  them  in  the  lifetime  of 
the  donor,  the  validity  of  that  conveyance  cannot  be 
affected  by  the  fact  that  she  afterwards,  by  her  will,  left 
a  sum  of  money  to  carry  the  object  of  that  conveyance 
into  effect 

Then,  with  regard  to  the  alleged  resulting  trust,  there 
is  no  weight  in  the  argument  founded  upon  that.  The 
words  of  the  statute  upon  that  subject  are  clear — ^'unless 
the  gift  be  made  to  take  effect  in  possession,  for  the 
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charitable  use  intended,  and  be  without  any  power  of 
refiervation  and  trust  for  the  benefit  of  the  donor  or 
grantor."    The  deed,  therefore,  must  be  so  expressed 
that  the  conveyance  shall  take  effect  immediately  in  pos- 
session.    It  is  not  necessary  that  possession  de  facto  shall 
be  had.     It  is  a  sufficient  compliance  with  the  statute 
that  the  deed  b  made  to  take  effect,  so  as  to  give  a  title 
to  possession.     In  Doe  v.  Pitcher  (/),  Lord  Ellenborough 
says,  '^  Ab  to  the  objection  that  the  deed  did  not  take 
effect  in  possession,  the   statute   only  requires  that  it 
should  be  made  to  take  effect  in  possession.     And  it  is  so 
made."    And  so  it  is  here.     The  whole  property  here 
vested  in  the  trustees,  and  therefore  the  argument  that 
some  time  would  be  required  in  order  to  raise  the  money 
which  was  to  carry  the  charitable  purpose  of  the  deed 
into  effect  does  not  affect  the  validity  of  the  deed.     The 
deed  would  be  regarded  by  equity  as  immediately  vesting, 
so  as  to  convey  to  the  trustees  the  right  to  enter  into 
immediate  possession  of  the  land  and  of  the  profits.     It 
was  a  present  gift,  and  the  trustees  of  the  charity  would 
have  a  perfect  right  to  possess  every  shilling  of  those 
profits,  until  the  object  of  the  deed  could  be  carried  into 
effect  by  building  the  church  and  school-house,  and  the 
Court  of  Chancery  would  take  care  that  no  part  of  those 
profits  should  be  applied  to  any  other  purpose  than  that 
mentioned  in  the  deed. 

As  to  the  law,  I  should  be  of  opinion  that  it  would  be 
no  ground  for  avoiding  the  operation  of  the  deed,  unless 
it  was  clearly  and  distinctiy  shown  that  there  had  been  aa 
agreement  made  antecedentiy  to  tiie  deed  between  th^ 
donor  and  the  trustees,  that  the  deed  should  not  take 
effect  at  the  moment  of  its  execution,  but  that  its  opera^ 


(/)  3  M.  &  S.  410. 
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tion  should  be  deferred  until  the  death  of  the  donor,  who 
should  in  the  meantime  retain  the  benefit  of  the  pro- 
perty* But  I  need  not  go  into  the  law  upon  that  subject, 
for  there  is  here  no  evidence  of  any  such  agreement. 
There  is  nothing  to  impede  the  operation  of  the  instru- 
ment ;  nothing  to  disjoin  the  possession  of  the  estate  from 
the  trustees. 

I  am,  therefore,  of  opinion,  that  there  is  no  ground 
whatever  on  which  the  decision  otiheLordis  Justices  tbaj 
be  impugned ;  and  I  advise  your  Lordships  to  affirm  that 
judgment,  and  to  direct  that  the  appeal  be  dismissed  with 
costs* 


1863. 

FiSHEB 

and  Others 

Bbibrlbt 
and  Others. 


Lord  Wensleydale. 

My  Lords,  I  am  entirely  of  the  same  opinion.     The 
sole  question  in  the  present  case  seems  to  be,  whether 
the  Statute  of  Mortmain  has  been  complied  with  or  not. 
I  need  not  enter  into  the  question  as  to  the  supposed  de- 
fect being  supplied  by  the  Church  Building  Acts.     The 
Statute  of  Mortmain  requires  a  deed  to  be  made  to  take 
efifect  immediately  for  a  charitable  purpose,  and  without 
any  agreement  for  retaining  any  benefit  for  the  advantage 
of  the  grantor.     The  only  question  raised  is,  whether  the 
donor  retained  the  benefit  of  the  land  for  her  life.     I 
think  the  evidence  is  sufficient  to  show  that  she  did  not ; 
there  is  none  to  lead  to  the  conclusion  that  she  did.     It 
is  not  enough  to  show  that  she  was  permitted  to  remain 
ii^  .pofisession  for  a  part  of  the  time,  when  the  land  could 
not  be  used  for  the  benefit  of  the  charity,  or  to  show  that 
^e  was  in  possession  of  the  title  deeds.     She  might 
naturally  wish  to  preserve  the  deeds,  in  order  to  prevent 
^e  possibility  of  their  loss  ;*but  the  deeds  were  of  no  use 
^  ^er,  60  far  as  legal  possession  of  the  land  was  concerned. 
"^or  did  it  give  her  any  authority  over  the  land.     Then, 
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does  the  possession  of  the  land  on  her  part  lead  to  the 
conclusion  that  there  was  an  agreement  or  understanding 
between  the  two  parties  that  she  should  retiun  it  till  the 
time  of  her  death  ?  I  think  there  is  no  evidence  that 
there  was  such  an  agreement  or  understanding ;  if  there 
had  been  it  would  have  brought  the  case  within  the 
Mortmain  Act ;  but  there  is  no  proof  of  there  being  such 
an  agreement ;  and  although  the  circumstance  of  her  being 
in  possession  of  the  land  in  itself  is  something,  that  is  met 
by  the  oath  of  the  trustees. 

I  think  therefore  that  the  view  taken  of  this  case  by 
the  Lords  Justices  was  more  correct  than  that  which  was 
taken  by  the  Master  of  the  Bolls.  The  Lords  Jastices 
have  found  (if  I  may  say  so)  a  true  verdict  upon  the 
evidence,  and  I  think  their  judgment  ought  to  be 
affirmed.  With  respect  to  the  objection  that  there  was 
a  resulting  trust,  I  think  that  has  been  entirely  answered 
by  the  Lord  Chancellor, 

Lord  Chelmsford  concurred. 

The  following  Order  was  entered  on  the  journals  :• 
'^  That  the  said  decree  of  the  Lords  Justices  be  affirmecL^ 
and  that  the  appeal  be  dismissed;   and  that  the  cost^ 
incurred  by  the  said  Appellants,  and  by  the  said 
pendents,  her  Majesty's  Attorney  General^  Brierley, 
[the  trustees],  and  the  Bishop  of  Chester^  in  respect  of  tb.< 
appeal,  be  paid  out  of  such  part  of  the  fund  in  Court 
consists  of  the  shares  of  the  residuary  legatees,  with  tlie 
exception  of  the  shares  of  J.  Proctor  and  E.  Lambert,"* 
[two  of  the  residuary  legatees  who  did  not  join  in  the 
appeaL] 


Lords'  Journals,  20th  February  18b'3. 
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Hekky  W.  Btng  and  Others         -        -    Appellants.  1862. 

Alfbed  M.  Btng  and  Henry  Webb    -    Respondents.     ApruT?,  a 

June  5. 
"When  there  is  a  deriae  of  land  to**  A.  B.  and  his  children,"  and  at  

the  time  of  the  devise  he  has  no  child,  the  word  '<  children  "  is  ^«^ 

primd  fade  a  word  of  limitation,  and  the  first  taker  shall  ha?e  "  ^^^j!^^ " 

■a  estate  tail ;  if  he  has  chUdrcn,  it  is  primd  facie  a  word  of  pnr-  p^^^^  9r 

chaMy  and  gives  a  joint  estate  to  him  and  his  children  as  pur-  Hmitaticn. 

cfaasen.    But  either  of  these  constructions  may  be  defeated  by  **  Heirlooms** 

the  plain  intention  of  the  testator  to  be  collected  from  the  whole  of 

thewilL 

-A  testatrix,  in  a  holograph  will,  gave  '*  in  trust  to  my  executors 
ibr|my  niece  M.  A.  B,  and  her  children,  all  my  Quendon  Hall 
estates  in  Essex,  provided  she  takes  the  name  of  Oranmer  and 
arms,  and  her  children,  with  my  mansion  house,  furniture,  plate, 
books,  linen,  &c.,  Archbishop  CVoitmer^s  portrait  by  Holbein, 
ImMa  cabinet,  striking  watch,  and  my  diamond  earrings  as  heir- 
looms  with  my  estate.''  The  niece  died  before  the  testatrix,  leaving 
flsveral  children : 

%BLD,  affirming  the  decree  of  the  Court  below,  that  *' children  "  was 
a  word  of  flexible  meaning,  and  that  on  the  whole  context  of  this 
will  it  must  be  read  as  a  word  of  limitation,  so  that  the  eldest  son 
of  the  niece  took  an  estate  tail  in  the  devised  property. 

^lemNe,  that  "  heirlooms  "  here  meant  something  which,  though  not 
in  its  own  nature  heritable,  is  to  have  a  heritable  character  im- 
pressed upon  it. 

"Wild's  case,  6  Co.  Rep.  17,  and  Bu£far  v.  Bradford,  2  Atk.  220,  ex- 
plained. 

Anne  Cfranmer,  widow,  by  a  holograph  will,  dated  in 

October  1854,  after  other  devises  and  bequests,  gave  ^^  in 

tniat  to  my  executors  for  my  niece,  Mary  Anne  Byng, 

and  her  children,  all  my  Quendon  Hall  estate  in  Essex, 

provided  she  takes  the  name  of  Cranmer  and  arms,  and  her 

children,  with  my  mansion  house,  furniture,  plate,  books, 

linen,  &c..  Archbishop   Cranmer''^  portrait  by  Holbein, 

the  Intlia  cabinet  in  drawing-room,  and  striking  watch, 

and  my  diamond  earrings  and  pins,  as  heirlooms  with  my 

estate.**     She  appointed  the  Respondent,  Henry  Webb, 

VOL.  X.  N 


172  CASES  IN  THE  HOUSE  OF  LORDS. 

1862.        and  another  person,  her  executors.      She   gave  "the 

BvNo       residue  and  remainder  of  my  real  estate,  of  what  nature 

^^  or  kind  soever,  not  having,  or  before  by  me  been  given 

^7^^.       or  bequeathed,  unto  my  niece,  Mary  Anne  JBynff,  her 

'  heirs  and  assigns  for  ever." 

The  testatrix  died  in  June  1853.  The  niece,  Mary 
Anne  Byngy  had  died  previously,  but  left  eight  children 
(some  bom  before,  some  after,  the  date  of  the  will) 
her  surviving,  the  Respondent,  Alfred  Molyneux  Byng^ 
being  the  eldest  of  them. 

In  Jtdy  1853,  Henry  Webb,  the  executor,  filed  his  bill 
in  Chancery,  praying  for  the  directions  of  the  Court  in 
carrying  the  will  into  effect.  After  the  usual  inquiries 
had  been  ordered,  and  the  chief  clerk's  certificate  made, 
the  cause  came  on  for  farther  directions  9th  June  1856, 
when  Vice  Chancellor  Wood  pronounced  a  decree,  de- 
claring that  the  Quendon  Hall  estates  were  devised  to 
Mary  Anne  Byng  in  fee-tail  general,  and  that  Alfred 
Molyneux  Byng^  her  eldest  son,  was  entitled  to  an  estate 
tail  in  the  said  estates,  as  if  the  niece,  Mary  Anne  Byng^ 
had  died  immediately  after  the  death  of  the  testatrix  (a). 
This  decree  was  affirmed  by  the  Lords  Justices  25th  Naoem- 
ber  1856.     The  present  appeal  was  then  brought. 

Mr.  Rolt  and  Mr.  G.  L.  Russell  for  the  Appellants. 

The  word  "children"  is  properly  a  word  of  purchase, 
and  not  of  limitation.  That  is  its  ordinary  construction,  and 
the  residuary  clause  shows  that  such  was  the  construction 
which  this  testatrix  intended  to  put  on  it  There  is 
nothing  in  this  will  to  raise  the  argument  that  it  ought 
to  be  differently  construed,  for  even  the  name  and  arms 
clause  applies  to  all  the  children,  and  shows  that  all  the 
children  were  entitled,  if  they  complied  with  the  con- 

(a)  2  Kay  &  Jo.  669. 


V, 
YK 

and  Another. 
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tion,  to  take  a  benefit.     That  clause  does  not  apply  to        ^^2- 

le  niece  alone,  so  that  it  is  clear  that  she  was  not  in-        Byho 

saded  to  take  the  whole  property,  with  a  limitation  to     *^^  Others 

er  heirs  of  any  class ;  but  it  applies  to  her  and  to  the  chil-        Byko 

ren  equaUy.     If  the  niece  had  survived  the  testatrix, 

id  refused  to  take  the  name  and  arms  of  Cranmer,  that 

ould  not  have  affected  the  rights  of  the  children*     The 

Muae  as  to  the  picture  and  the  heirlooms  does  not  show 

lit  the  whole  estate  was  to  go  in  a  lump,  for  heirlooms 

lay  be  jointly  enjoyed.    That  clause  either  has  no  effect, 

r  It  merely  gives  the  picture  and  other  things  to  the 

auuxt  for  life  during  the  tenancy,  and  afterwards  to  the 

snants  in  remainder.     Even  though  it  may  be  held  that 

le  niece  takes  the  whole  in  the  first  instance,  she  only 

ikes  for  life,  and  the  children  take  after  her  as  pur- 

basers.     They  cited  IFiWs  case  (J),  Buffar  v.  Bradford 

?),  Heron  v.  Stokes  (rf),  Oates  v.  Jackson  (e),  Jeffery  v. 

lampoood  (/),  Kennedy  v.  Sedgtmck  {g)y  JSx-parte  Hooper 

h\  Broadhurst  v.  Morris  (i),   Tyrone  v.   Waterford  (A), 

Lees  V.  Mosley  {f),  Vaughan  v.  Headfort  (w). 

Sir  H   Cairns  and   Mr.    Markkam    Giffard  (Mr. 
Karslake  was  with  them)  for  the  Respondents. 

The  rule  in  Wild'&  case  (b)  does  not  apply  where  a 
contrary  intention  is  manifested  by  the  proper  construc- 
tion of  the  whole  will.  The  words  of  this  will  show  an 
uitcntion  to  create  an  estate  tail  with  reference  to  the 
thrfndoji  Hall  estate,  and  that  intention,  strongly  mani- 
fested by  the  name  and  arms  clause,  and  by  the  gift 

W  6  Co.  Rep.  17.  (g)  3  Kay  &  Jo.  640. 

(«)  2  Atk.  220.  (h)  1  Drew.  264. 

W  2  Dr.  &  War.  89,  id.  on  (tl  2  Bam.  &  Ad.  1. 

^PP«al  12  Clark  &  F.  161.  (*)  1  De  G.  Fi.  &  Jo.  613. 

(•)  2Str.  1172.  (/)  1  Yo.  &  Co.  Ex.  589. 

(/)  4  Madd.  3£^.  (m)  10  Sim.  6^39. 
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1862.        of  the  heirlooms,  would  be  altogether  defeated  by  a 

Byho        conBtruction  of  the  word  **  children"   as  a  word  of  pur- 

Others     ^j^^g^^     j^.  jg  jj^j.^  ^  ^^j.^  ^£  limitation ;  and  as  it  is  a 

Byno  word  of  flexible  meaning,  it  must  here  receive  that 
construction,  because  such  is  clearly  the  intention  of 
the  testatrix.  They  commented  on  tiie  cases  already 
cited,  and  mentioned  in  addition  Wood  v.  Baron  (n). 
Doe  V.  Bradley  (o).  Doe  v.  Mulgrave  (/?),  Trash  v. 
Wood{q)y  and  Seale  v.  Barter  (r).  In  this  last  case  Lord 
Ahanley  observes  {s)  on  the  difference*  between  the  re- 
port of  WiUCB  case  in  Cohe*8  Reports,  and  in  Moor  {t), 
and  in  the  same  judgment  he  quotes  the  opinion  of  Mr. 
Baron  Perroij  in  Petrin  v.  Blake,  upon  the  fallacy  of 
assuming  that  a  testator  always ''knows  the  different  prir 
vileges  annexed  to  tiie  several  estates  of  tenant  for  life  or 
tenant  in  tail,"  observing  that  the  true  question  is,  what 
was  the  intention  of  the  testator?  That  intention  is  here 
shown  by  the  name  and  arms  clause,  and  by  the  gift  d 
the  picture,  &c  "  as  heirlooms,"  which  were  meant  to  be 
held  by  the  one  person  who  held  the  estate,  and  not  to  be 
scattered  among  all  the  members  of  the  niece's  family^ 
whereby  they  would  lose  the  character  which  alone  en- 
titied  them  to  the  name  of  heirlooms. 

Mr.  Bolt  replied. 

5  Jane  1862.  The  Lord  Chancellor  (Lord  Westbury) : 

My  Lords,  this  appeal  depends  upon  the  constructicm 
of  a  devise  contained  in  the  will  of  Mary  Anne  Byngp 
dated  in  the  month  of  October  1844.     In  considering  tliift 
case,  I  have  been  reminded  of  the  observation  of  Lor& 
Coke, ''  that  wills  and  the  construction  of  them,  do 

(ft)  1  East.  250.  (r)  2  Bor.  &  PuL  486. 

(o)  16  Id.  399.  (s)  Id.  492. 

(p)  5  Term  Rep.  320.  (<)  Norn.  Riehardtm  r.  Yi 

{q)  4  Myl.  &  Cr.  324.  ^,  Moor,  397. 
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perplex  a  man  'than  any  other  matter,  and  to  make  a        1862. 
certain  construction  of  them  exceedeth  jurispruelenthifn        Btno 
«rfem."    But  after  some  fluctuation  of  opinion,  I  have  at    ^^  Others 
length  arrived  at  a  conclusion  satisfactory  to  myself,  that      _  Btno 
die  decision  of  the  Court  below  ought  to  be  affirmed. 

My  Lords,  the  portion  of  the  will  upon  which  this 
question  tarns  may  be  divided  into  two  parts,  one  which 
I  will  denominate  the  gift  of  the  principal  subject,  that  is 
of  the  Quendon  Hall  estate,  and  the  other  the  gift  of  the 
accessory,  that  is  to  say,  of  certain  articles  of  personalty, 
which  it  is  directed  shall  go  along  with  and  accompany 
the  prindpal  subject. 

The  gift  of  the  principal  subject,  the  Quendon  Hall 
estate,  is  to  the  testatrix's  niece,  Mary  Anne  Byng  and  her 
diildren.  I  forbear  for  the  moment  from  considering  the 
effisct  of  these  words  of  gift,  passing  on  to  consider,  in  the 
first  place,  what  is  the  interpretation  to  be  put  upon  the 
woirds  of  donation  of  the  accessory,  which  are  in  inunediate 
connexion,  forming  part  of  the  same  sentence,  with  the 
words  of  gift  of  the  principal  subject 

The  accessory  is  given  in  the  following  words :  "  With 

my  mansion  house,  furniture,  plate,  books,  linen,  and 

AjTchbishop  Cranmer*^  portrait  by  Holbein^  the  Indian 

cabinet  in  drawing  room,  and  striking  watch,  and  diamond 

earrings  and  pins,  a^  heirlooms  with  my  estate.^^    From  the 

^ords  which  I  have  read,  an  intention  must  be  inferred 

^i  these  articles  shall  be  enjoyed  collectively,  and  not 

^  a  divided  or  separate  manner.     They  are  to  go  **  as 

**^looms  with  my  estate."  Now,  according  to  the  popidar 

•^  familiar  sense  of  the  term  "  heirlooms,*'  it  indicates 

"**Jig8  directed  to  descend  by  way  of  inheritance.     I  col- 

*®^  therefore,  from  these  words  of  gift  of  the  heirlooms, 

^^  intention  that  they  are  to  be  enjoyed  together,  coUec- 

^^ely,  and  therefore,  of  necessity,  in  a  form  of  individual 
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1862.        enjoyment,  and  that  such  enjoyment  is  to*  be  had  together 

Byno        "  with  the  estate."    If,  therefore,  there  be  a  dear  de- 

and  Others  -^         i?xi_  "f-^v^i-  •^i. 

^^  scnption  of  the  manner  m  which  the  accessory  is  to  be 

^^N®  held  and  enjoyed,  and  the  accessory  is  an  inseparable  in- 
cident to  the  principal,  the  light  derived  from  the  direc- 
tion given  with  regard  to  the  accessory  may  with  pro- 
priety be  used  for  the  purpose  of  clearing  the  testatrix's 
intention  with  regard  to  the  enjoyment  of  the  prindpal. 
It  would  be  manifestly  impossible  and  repugnant  to  the 
intention  of  the  testatrix  that  the  accessory  should  be 
enjoyed  in  one  way  and  the  principal  in  another. 

With  these  conclusions,  I  recur  to  the  consideration  oi 
the  words  of  gift  of  the  principal.  This  gift  is  contained 
in  a  very  few  words.  The  testatrix  gives  the  Quendon 
Hall  estates  to  her  niece,    Mary  Anne  Bynff,  and  hei 

children. 
« 

At  the  time  of  the  gift,  and  also  at  the  death  of  the 
testatrix,  there  were  childreh  of  Mary  Anne  Byng.  It  is 
contended  by  the  Appellants  that  the  rule  of  law  wiU 
not  admit  of  qualification  or  control,  which  it  is  said 
gives  to  the  children,  if  there  be  children  existing  at  the 
date  of  the  will  and  the  death  of  the  testatrix,  a  right  to 
take  as  purchasers.  The  rule  of  construction  in  Wil£% 
case  is  of  course  subject  to  the  general  rule,  that  the 
primary  signification  of  the  word  "  children''  may  be  con- 
trolled by  evidence  of  a  different  meaning  to  be  collected 
from  the  rest  of  the  instrument.  You  must  give  to 
words  their  ordinary  meaning,  unless  that  meaning  leads 
to  absurdity  or  repugnancy,  or  contradicts  the  rest  rf 
the  instrument.  Then,  supposing  that  to  be  so,  the  ques- 
tion would  still  recur,  whether  the  intention  which  I  have 
collected  with  regard  to  the  gift  of  the  heirlooms,  and 
the  manner  in  which  they  are  to  be  enjoyed,  is  not  an  in- 
tention so  plainly  indicated  by  the  testatrix  in  the  direct 
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words  of  gifb^  as  would  involye  you  in  repugnancy  and         1862. 
contradiction,  if  you  gave  to  the  words  of  gift  of  the  prin-         Byno 
cipal  subject  a  meaning  that  would  compel  the  principal     ^   Others 
subject  to  be  eiyoyed  in  a  manner  altogether  different        Btno 
{rom  the  mode  of  enjoyment  indicated  and  directed  with 
regard  to  the  accessory. 

Then,  my  Lords,  which  of  these  is  to  yield  to  the 
other?     I  find  that  the  word  ^'  children"  has  been  esta- 
blished by  decisions  to  be  a  word  of  flexible  meaning ;  it 
is  so  treated  in  WiltTa  case ;  for  there  the  meaning  to  be 
attributed  to  the  word  is  made  to  depend  upon  extrinsic 
circumstances  existing  at  the  time  of  the  devise.    If  there 
be  children  in  existence,  it  is  held  primarily  to  indicate 
those  children.    If  there  be  no  children  in  existence,  then 
it  is  held  to  quit  its  character  of  a  word  of  purchase,  and 
to  beoHne  a  word  of  limitation.     But  the  operation  upon 
the  word  by  the  effect  of  external  circumstances  may  be 
equally  produced  by  the  effect  of  other  language  con- 
tained in  the  instnmient.      And  therefore,  my  Lords, 
after  much  hesitation  and  deliberation,  I  have  arrived  at 
the  conclusion  which  I  have  already  suggested,  that  the 
manner  of  enjoyment  indicated  with  regard  to  the  heir- 
looms controls  the  ordinary  and  primary  signification  of 
the  word  "children,"  even  when  there  are  persons  in 
existence  to  answer  that  denomination;   and  that  the 
Word  **  children"  must  be  considered  as  a  word  of  limita- 
tion, and  not  as  a  word  of  purchase,  and  that  that  is  the 
best  mode  of  carrying  into  effect  the  intention  of  the  tes- 
tatrix, which  is  to  be  collected  entirely  from  the  words 
Which  she  has  used,  without  any  reference  to  the  moral 
^^nfflderations  derivable  from  the  nature  of  the  gift.     I 
tliink,  therefore,  that  the  word  "  children"  here  is  to  be 
interpreted  as  a  word  of  limitation,  and  not  as  a  word  of 
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1862.        purchase,   and   that,   consequently,  the  decision  of  the 

Byno        Court  below  ought  to  be  affirmed. 
*°    ^    ^^        My  Lords,  I  regret  that  I  have  occupied  your  Lord- 

Byno  ships  so  long,  because  I  have  had  the  benefit  of  reading 
'  the  opinions  which  my  two  noble  and  learned  friends 
have  communicated  to  me;  and  I  trust  that  my  noble  and 
learned  friends  will  read  those  opinions  to  your  Lord- 
ships, which  will,  I  think,  more  abundantly  satisfy  your 
minds  of  the  accuracy  of  the  conclusion  at  which  I  have 
arrived. 

Lord  Cranworth: 

My  Lords,  it  must  be  taken  as  established  by  the  rules 
of  construction  laid  down  in  WHcTb  case,  that  where  there 
is  a  devise  of  land  to  a  man  and  his  children,  and  he  has 
at  the  time  Of  the  devise  no  child,  then  primd  facie  the 
word  '^  children '*  shall  be  taken  to  be  a  word  of  limitation, 
and  the  first  taker  shall  have  an  estate  tail ;  but»  on  the 
other  hand,  if  the  first  taker  has  children  at  the  time  o€ 
the  devise,  then  the  will  shall  primd  facie  be  construed 
as  giving  a  joint  estate  to  the  first  taker  and  the  children 
as  purchasers. 

I  have  qualified  the  rule  as  stated  by  Lord  Cohe,  by 
introducing  the  words  " primd  facie,*^  because  he  certainly 
did  not  mean  to  state  the  rule  as  one  which  must  take 
effect  where  a  contrary  intention  was  apparent;  and  it  is 
clear  that  in  acting  on  tiie  rule  in  both  its  branches,  the 
Courts  have  always  considered  themselves  at  liberty  to 
disregard  it  where  an  adherence  to  it  would  defeat  the 
intention  of  the  testator,  as  collected  fix)m  other  passages 
in  the  will. 

Thus,  in  Buffar  v.  Bradford  («),  where  the  devise  wis 

(fi)  2  Atkins,  220. 
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o  the  niece  of  the  testator  and  the  children  bom  of  her  1802. 
lody,  and  the  niece  had  no  child  at  the  time  when  the  Btno 
fill  was  made,  but  afterwards  died  in  the  lifetime  of  the  ""^  ^^^^ 
wlator,  leaving  a  daughter,  an  only  child.  Lord  Hard'  Byno 
fieke  held  that  this  child  took  as  a  joint  devisee  with  her  ""^  Another. 
lother^  and  so  by  survivorship  was  entitled  to  the  whole. 
lie  ground  on  which  Lord  Hardwicke  came  to  this  con- 
nsion  was  not,  as  was  argued  at  the  bar,  that  he  con- 
rued  the  will  according  to  what  was  the  state  of  the 
mily  at  the  death,  and  not  according  to  what  it  was 
hen  the  will  was  made,  but  that  it  was  apparent  on  the 
ce  of  the  will  that  the  testator  meant  all  children  of  the 
lece  bom  before  the  death  or  marriage  of  his  sister,  to 
lare  jointly  with  their  mother.  The  devise  was,  in  the 
rst  place,  to  his  sister  during  her  widowhood,  and,  subject 
lereto,  he  directed  his  estates,  real  and  personal,  to 
e  divided  into  eight  equal  parts,  and,  after  disposing  of 
)ur  of  them,  he  gave  the  remaining  four  parts  **  to  my 
iece  Buffar  and  the  children  bora  of  her  body.**  If  the 
rill  had  stopped  there,  it  would  have  been  impossible, 
insistently  with  Wild^B  case,  to  hold,  that  after-bom 
children  should  take  as  purchasers  jointly  with  their 
mother;  the  devise  would  have  lapsed  by  the  death  of 
the  niece  in  the  lifetime  of  the  devisor.  But  the  will 
""^ent  on  to  say,  that  if  any  part  of  the  estate  should 
Iw  too  highly  valued  (referring  obviously  to  his  direction 
Aat  it  should  be  divided  into  eight  equal  parts),  "  then 
^ch  part  shall,  when  the  time  of  possession  comes, 
^  to  Mrs.  Buffar  and  Her  children,  because  they  will 
*^ve  then  four  of  the  eight  parts."  This  provision  in 
^^  wiU  made  it  clear  that  the  testator  intended  his 
^^<ie,  and  any  children  she  might  have  when  the  time  of 
P^^saion  should  come,  t.  e,y  on  the  death  or  marriage  of 
^  sister,   to  take  jointly.     And  so  Lord   Hardwicke 
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1862.        thought,  for  he  says  expressly,  *'  It  is  the  time  of  poese^- 

Byno        sion  in  the  present  case  which  takes  it  out  of  the  reasoi^ 

^^  ing  in  WtlcTe  case,  for  here  Mrs.  Buffar  and  her  children 

Btno       i^.^  to  haye  four-eighths,  and  are  to  take  at  the  same  time 
and  Another.        ,  .  m  •    • 

as  joint  tenants."     This  is  a  conclusion  founded  not  on 

the  notion-  that  there  could  be  a  varying  interpretation  oi 

the  will  according  to  circumstances  which  might  happen 

after  it  was  made,  but  on  its  evident  meaning  when  i1 

was  made;  and  I  have  commented  on  the  case  chiefly  foi 

the  purpose  of  showing  what  were  the  real  grounds  oi 

Lord  Hardwicke^B  decision. 

This  was  a  case  in  which  the  first  branch  of  the  rule 
in  Wild's  case  was  made  to  bend  to  an  intention  collected 
from  other  parts  of  the  will;  but  the  same  principle 
must  apply  to  the  other  branch  of  it,  as  was  in  fact  done 
in  the  two  cases  in  Easfs  Reports  referred  to  by  Sir 
Huffh  CairnSy  namely,  Wood  v.  Baron  {v\  and  Doe  v. 
Bradley  (w). 

In  the  case  now  before  the  House,  the  devise  is,  **  in 
trust  for  my  niece  Mary  Anne  Byny,  and  her  children, 
all  my  Quendon  Hall  estates  in  EssexJ*^  If  the  will  had 
stopped  there,  the  niece  and  her  children  would,  on  the 
authority  of  TFz'ZJ's  case,  have  taken  as  joint  tenants. 
The  Vice  Chancellor  and  the  Lords  Justices  have  held, 
however,  that,  looking  to  the  context,  there  is  sufficient 
to  show  that  this  was  not  the  intention  of  the  testatrix ; 
that  she  meant  to  give  to  her  niece  an  estate  tail,  using 
the  words  *^  and  her  children "  as  words  of  limitation* 
I  have  arrived  at  a  conclusion  in  conformity  to  that 
which  was  adopted  in  the  Courts  below. 

The  will,  it  must  be  observed,  is  a  holograph  willf 
written  apparently  without  professional  assistance.  Ai 
the  time  of  its  date,  in  October  1844,  the  niece  had  finu 

iv)  1  East  250.  (w)  16  East  399. 
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children,  u  e.,  three  sons,  bom  respectively  in  1840, 1841,        1862. 
1842,  and  one  daughter,  bom  in  1844 ;  the  youngest  of        Byno 
ihe  three  sons  died  in  1849.     After  the  date  of  the  wiU,    ^^  ^'^«« 
the  niece  gave  birth  to  five  other  children,  and  died  in        Btno 
Ae  lifetime  of  the  testatrix,  who  died  in  June  1853.  *^^  Another. 
All  ihe  children,  except  the  son  who  died  in  1849,  are 
still  alive.     The  gross  rental  of  the  Quendon  Hall  estates 
is  a  Uttle  above  1,500  /. 

There  are  two  passages  in  the  will  which  bring  me  to 
the  conclusion  that  the  testatrix  could  not  have  con- 
templated a   joint  tenancy  among  the  niece  and  her 
children.      The  first  is  the  clause  which  immediately 
follows  the  gift  of  the  Quendon  Hall  estates,  to  which  I 
have  already  referred.    The  testatrix  adds,  "  provided  she 
takes  the  name  of  Cranmery  and  arms,  and  her  children." 
It  seems  to  me  to  the  last  degree  improbable  that  the 
testatrix  could  have  intended  that  the  estate  should  be 
divided  into  as  many  shares  as  there  should  happen  at 
her  death  to  be  children  of  her  niece,  and  that  she  could 
intend   they   should  all  take    the    name  and  arms  of 
Cranmer,     The  direction  to  take  the  name  and  arms  is 
significant  of  a  wish  to  found  or  establish  a  family  which 
shall  enjoy  the  family  estate — a  wish  hardly  to  be  recon- 
ciled with  the  intention  that  the  property  shall  be  divided 
among  the  parent  and  as  many  children,  bom  or  to  be 
bom,   as  may  happen  to  survive  the  testatrix.     The 
direction  is  one  for  which  it  is  difficult  to  imagine   a 
motive,  if  the  estate  (not  in  this  case  a  large  one)  is  to  be 
split  into  a  great  number  of  small  properties,  insufficient 
to  confer  importance  on,  or  to  derive  importance  from, 
the.  name  and  arms  with  which  they  are  to  be  associated. 
For  these  reasons,  I  think  that  the  direction  to  take  the 
name  and  arms  tends  strongly  to  show  an  intention  to 
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1862.        keep  the  estates  in  a  single  line  of  enjoyment,  and  not 

Byno        to  divide  them  among  an  indefinite  number  of  objects. 

jj  The  rest  of  the  clause  in  question,  however,  suggests 

Byng        argiiments  in  favour  of  the  construction  adopted  by  the 
and  Another.  • 

Court  below  of  much  greater  weight.     The  testatrix, 

after  giving  the  estates  to  the  niece  and  her  children, 
with  the  name  and  arms  clause,  proceeds  thus :  '^  With 
my  mansion  house,  furniture,  plate,  books,  linen,  &c.. 
Archbishop  Cranmer^e  portrait  by  Holbein,  the  India 
cabinet  in  drawing  room,  and  striking  watch,  and  my 
diamond  earrings  and  pins,  as  heirlooms  with  my  estate.^ 
I  think  it  impossible  not  to  infer  from  this  passage  that 
the  testatrix  considered  herself  to  be  giving  these 
chattels  in  such  a  way  as  that  they  would  in  the  ordi- 
nary course  of  events  be  held  and  enjoyed  by  a  single 
owner  from  time  to  time.  It  is  impossible  to  impute  to 
her  an  intention  that  Holbein^B  portrait  of  the  Archbishop 
should  not  remain  in  the  mansion  house,  that  it  should 
become  the  joint  property  of  several,  and  so,  practically, 
be  incapable  of  enjoyment,  as  forming  part  of  or  going 
with  the  estate. 

The  expression,  it  will  be  observed,  is  as  "  heirlooms 
with  my  estate,"  in  the  singular  number,  not  estates,  as 
in  the  former  part  of  the  sentence.  This  is  not 
altogether  immaterial ;  it  tends  to  confirm  the  notion 
that  she  considered  all  which  she  had  devised  as  forming 
one  estate,  t.  «.,  as  I  interpret  it,  to  be  always  enjoyed 
by  one  proprietor  at  a  time.  It  is  true  that  this  object 
would  necessarily  be  defeated  in  case  the  estate  should 
descend  to  coparceners ;  but  this,  it  may  well  be  sup- 
posed, was  a  contingency  not  contemplated  by  the 
testatrix ;  she  would  not  be  likely  to  look  far  into 
futurity.     When  she  made  her  will  the  niece  had  three 
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WBB,  and  ahe  probably  never  looked  beyond  them.  I  1862. 
cannot  think  that  the  argument  drawn  from  the  im-  Btnq 
^bability  of  her  having  intended  to  give  these  favoured  ^^  ®" 

chattels  to  be  held  in  joint  tenancy  is  weakened  by  the        Byno 
arcanuitance  that  a  state  of  things  might  arise  when  such  "^^  ^'""^"' 
%  contingency  was  inevitable. 

I  may  add,  that  the  very  word  ^^  heirlooms  "  seems  to 
involve  in  it  the  principle  of  descent.  It  was  said  at 
the  bar  the  word  ** looms"  was  only  a  corruption  or 
ibbreviation  of  ^^  limbs ;"  I  find  that  Johnson  and  Webster 
both  give  a  diBPerent,  and,  as  I  believe,  a  more  correct 
ezjJanation  of  it.  They  say  it  is  an  old  Anglo-Saxon 
word,  fflgnifying  goods  or  chattels.  According  to  either 
lerivation,  the  word  ^^  heirlooms  "  must  mean  something 
which,  though  not  by  its  own  nature  heritable,  is  to  have 
ft  heritable  character  impressed  upon  it ;  an  interpretation 
kaidly  to  be  reconciled  with  an  absolute  gift  to  several 
persons  as  joint  tenants. 

On  these  grounds,  I  am  prepared  to  concur  with  the 
decision  below.  But  I  must  not  conclude  without  ad- 
verting to  an  observation  which  fell  from  the  Lord 
Chancellor  in  the  course  of  the  argmnent  at  the  bar, 
entitled,  I  think,  to  very  great  weight.  At  the  date  of 
the  will,  the  niece,  as  I  have  already  stated,  had  three 
8000,  the  eldest  four  years  old,  the  youngest  only  two  ; 
part  of  the  property  of  the  testatrix  consisted  of  two 
idvowsons,  and  she  expressly  provided  in  her  will,  that 
f  the  second  son  should  enter  into  holy  orders,  he  should 
lave  the  two  livings,  meaning  probably  only  that  he 
hould  be  entitled  to  be  presented  to  them,  or,  if  he 
ihould  decline,  then  she  gives  a  similar  right  to  the  third 
Jon.  This  is  surely  very  strong  to  show  that  she  con- 
sidered that  the  eldest  son  would  be  provided  for  by  suc- 
ceeding to  the  family  estate  under  her  will.     It  is,  to  be 
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1862.        sure,  poBsIble  that  the  testatrix  might  have  conceived 

Byno        some  dislike  to  the  eldest  son,  though  he  was  a  child  of 

9,  only  four  years  of  age,  or  she  might  have  had  other 

Btno        reasons  for  excluding  him.     It  is,  however,  well  worthy 
and  AnotiiBr*  •  .        •      •  i  ^ 

of  remark,  that  the  provision  is  just  what  was  to  be 

expected  if  the  construction  which  gives  the  niece  an 
estate  tail  is  adopted.  It  is,  or  at  all  events  it  BeemB 
unreasonable,  on  the  hypothesis  adopted  by  the  Ap- 
pellants. 

On  all  these  grounds  I  am  prepared  to  aflkm  the 
decrees  of  the  Vice  Chancellor  and  Lords  Justices. 

Lord  Kingsdown : 

My  Lords,  the  opinions  which  have  been  already  ex- 
pressed by  your  Lordships  are  so  satisfactory,  that  it  is 
hardly  worth  while  for  me  to  trouble  you  with  mine; 
but  at  the  same  time,  as  this  is  a  question  of  some  nicety, 
I  feel  it  proper  to  do  so. 

The  question  in  this  case  depends  upon  the  meamng 
to  be  attributed  to  the  word  **  children." 

There  is  no  doubt  that  in  its  primary  sense  it  is  to  be 
read  as  a  word  of  purchase,  and  to  be  confined  to  issue  in 
the  first  degree.     But  it  is  equally  clear  that  it  is  a 
flexible  term,  which  may,  by  the  context  of  the  will  in 
which  it  is  found,  be  converted  into  a  word  of  limitation, 
and  interpreted  into  "  heirs  of  the  body."    What  context 
is  suj£cient  to  give  this  interpretation  it  is  impossible  Xxp 
define,  farther  than  by  saying  that  it  must  be  such  as  to 
satisfy  the  Judge  who  is  to  construe  the  instrument^ 
that  the  person  who  used  the  term  intended  it,  not  in  i 
primary,  but  in  its  secondary  sense. 

In  order  to  determine  whether  such  an  intenticm 
apparent  upon  the  present  will,  it  is  material,  befikre 
examining  its  language,  to  consider  the  position  in  whicB 


uevise  was  maue  lo  ner  oj  ner  cousin  lYiariiia 
,  who  by  her  will  "  declared  her  express  desire 
it  the  said  Anne  Webb  should  take  and  use  the 
of  Cranmer  as  her  only  surname  "  immediately 
decease  of  the  testatrix. 

cordingly  took  that  name,  which  on  her  marriage 
ned  also  by  her  husband ;  so  that  if  there  had 
'  children  of  the  marriage,  they  would  also  have 
e  name  of  Cranmer, 

sstatrix,  however,  had  no  issue — at  all  events 
eh  was  living  when  she  made  her  will. 
B  under  these  circumstances  natural  that  she 
Bflire  the  estate,  which  had  been  thus  devised  to 
be  continued  in  the  name  of  the  family  from 
6  had  received  it,  and  that  she  should  lay  upon 
6  owners  the  same  injunction  which  had  been 
I  herself. 

itate  comprised,  amongst  other  lands,  the  man- 
se called  Quendon  Hall,  in  which  the  testatrix 
and  a  small  deer  park.  She  was  possessed  of 
I  furniture  in  the  mansion  house,  and  of  a  por- 
Aichbishop  Cranmer  by  Holbein.  Another  part 
\iundan  HaU  estates  consisted  of  the  perpetual 
US  of  the  rectories  of  Quendon  and  Chiekney, 
odier  propertv^  both  real  and  personal,  the  par- 
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1862,        then  living,  viz.  the  Respondent,  Alfred  Molynetix  Byng^ 
Btno        her  eldest  son,  two  other  sons,  and  one  daughter. 

^^  In  this  state  of  her  property  and  of  her  family,  the 

^^\      testatrix  made  her  will.    She  first  devises  a  farm  and  two 

'  houses  to  her  brother,  Henry  Webb ;  but  these,  '*  if  he 

does  not  marry  and  have  children,  are  to  go  with  my 

estate." 

This  expression  seems  to  favour  the  notion  that  there 
was  some,  estate  intended  to  be  preserved  in  the  family, 
to  which,  in  the  events  provided  for,  the  property  in 
question  was  to  be  added. 

She  then  gives  to  her  niece's  second  son,  Henry  Webh 
Byngy  the  livings  of  Qttendan  and  Chickney,  should  he 
like  the  profession,  and  be  qualified  for  them,  or,  failing 
that,  to  William  Cranmer  Byng^  the  niece's  third  son. 

This  provision  for  the  younger  sons  of  the  niece  is  very 
reasonable,  if  the  elder  son  was  to  inherit  the  estate,  bat 
makes  it  improbable  that  she  should  intend  them  to  take 
in  addition  an  equal  share  of  the  bulk  of  the  estates  with 
their  eldest  brother,  for  whom  no  proviuon  whatever  is 
made  by  the  will,  except  in  the  devise  of  the  Quendou 
Hall  estates. 

After  a  devise  of  two  houses  in  London,  left  to  her  by 
her  husband,  to  a  Mr.  Gray,  she  proceeds  to  dispose  **o£ 
all  her  Quendon  Hall  estates  in  Essex,'*  and  she  gives 
them  *^  in  trust  to  my  executors,  for  my  niece,  Mary  Annt^s> 
Byng,  and  her  children."   The  expression  "  all  my  Qmctk-— 
don  Hall  estates"  is  explained  by  the  circumstance 
two  small  farms  had  been  purchased  by  her  husband,  an-." 
added  to  the  estate,  and  devised  to  her  by  him. 

If  the  will  had  stopped  here  there  can  be  no  doubt 
if  the  testatrix  had  died  immediately  after  it  was  mad^' 
the  niece  and  her  children  would  have  taken  as  jor 
tenants.     The  question  is,  are  the  words  which  follow 
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the  same   sentence  consistent  with  that  intention?    I         18(52. 

think  they  are  not.   The  furniture  of  the  mansion  house,         Byxo 

and  plate,  and  the  portrait  of  Archbishop  Cranmery  and     *"    ^^  *®" 

other  articles  specified,  are  to  go  *^  as  heirlooms  with  my         Bykg 

-,    ^,  1  111       1       .  .    .    »,    1       and  Another. 

estate.     There  can  be  no  doubt  that  by  **  my  estate    she 

means  here  what  she  had  described  as  ^^  all  my  Quendon 
Hall  estates  in  Essex.'*  The  expression  "  my  estate  "  is 
the  same  which  she  had  used  in  the  contingent  gift  of  the 
property  devised  to  Henry  Webb.  These  directions  seem 
to  me  to  indicate  a  clear  intention  that  the  mansion  house 
and  other  parts  of  the  estate  were  to  be  enjoyed  by  one 
person  at  a  time,  as  one  property,  to  which  the  chattels 
described  would  be  attached  as  heiiiooms. 

This  view  is  strongly  confirmed  by  the  direction  that 
her  niece,  who  is  to  enjoy  the  estate,  shall  take  the  name 
and  arms  of  Cranmer.     The  testatrix   adds,  '^and  her 
children,"  rather  indicating  by  the  collocation  of  the  words 
that  she  did  not  treat  the  mother  and  children  as  one 
class.     Is  it  consistent  with  these  careful  provisions  for 
preserving  the  name  and  arms,  and  making  the  furniture 
of  the  mansion  house,  and  the  portrait  and  other  articles, 
heirlooms  with  the  estate,  that  the  mother  and  her  chil- 
dren, of  whom  there  were  four  then  living,  and  might  be 
(as,  in  fact,  there  were)  several  more  born  in  the  testatrix's 
lifetime,  should  divide  the  estate  amongst  them,  and  take 
fcy  immediate  gift  articles  which  were  given  expressly  as 
«eirlooms,  and  several  of  which  were  incapable  of  division. 
-^hig  seems  to  me  an  intention  which  it  is  impossible  to 
^'^^pute  to  the  testatrix,  and  indeed  this  construction  was 
^^i  fidntly  contended  for  at  the  bar. 

<Butit  was  said,  though  the  mother  may,  in  the  first  in- 
**^nce,  take  the  whole,  yet  she  takes  only  for  life,  and 
^*^«  children  may  take  after  her  as  purchasers.  There  is 
^^thing,  however,  in  the  will  to  restrict  the  mother  to  an 

VOL,  X.  o 
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1862.         estate  for  life,  or  to  indicate  that  the  children  were  to 

Btno        take  in  succession ;  and  if  the  rule  in  WiUTs  case  be  ex- 

1,^  eluded,  as  this  argument  excludes  it,  the  very  foundation 

^J"*®        of  the  Appellant's  case  is  destroyed, 
and  Another.       -^t  1 1        i  •  ^i  •       t_ 

^or  would  such  a  construction  remove  the  mam  ob- 
jection against  which  the  Appellants  have  to  struggle. 
It  would  still  require  a  partition  of  the  estate,  which  the 
testatrix  intended  to  be  enjoyed  entire.  It  would  only 
postpone  the  division  till  the  niece*s  death ;  and  though 
the  chattels  given  as  heirlooms  would  go  in  succession  on 
the  death  of  the  mother  to  the  children,  they  would  not 
go  in  the  character  of  heirlooms,  either  in  the  legal  or 
popular  sense  of  the  expression. 

If,  on  the  other  hand,  the  word  **  children"  be  resd  in 
its  secondary  sense,  ^'  as  heirs  of  the  body,"  a  reasonable 
and  consistent  meaning  is  given  to  the  whole  will,  and 
the  plan  of  it  is  simple  and  natural.  A  provision  is  made 
by  means  of  the  livings  for  a  younger  son.  The  nieoe 
takes  the  estates  as  tenant  in  tail ;  she  takes  also  the  heir- 
looms. On  her  death  her  eldest  son  succeeds  as  tenant  in 
tail,  and  the  niece  and  the  heirs  succeeding,  take  the  name 
and  arms  of  Cranmer^  and  the  name  is  perpetuated  with 
the  estate  to  which  the  testatrix  has  desired  to  attach  it 

li  is  said  that  by  this  construction  the  gift  of  the 
chattels  to  go  as  heirlooms  with  the  estate  is  defeated 
because  the  first  taker  will  take  them  absolutely.     Bu 
this  result  arises  from  the  rule  of  law,  and  the  inferen^ 
to  be  derived  from  the  declared  intention  of  the  testati 
is  not  affected  by  the  circumstance  that  the  law  will ' 
permit  that  intention  to  take  effect. 

In  truth,  however,  this  construction  does  not  nc 
sarily  prevent  the  intention  of  the  testatrix,  that  i 
chattels  should  be  annexed  to  the  estate,  from  ^ 
carried  into  execution.     The  property  being  in  the 
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hands  might  be  settled  to  the  destination  to  which  she  1B62. 
had  designed  it,  just  as  the  testatrix  herself,  with  Byno 
respect  to  the  name  of  Cranmer,  had  executed  the  inten-  ^^ 

lion  of  the  person  from   whom  she  had  received  the      ^^^^®, 
estate.     The  division  contended  for  by  the  Appellants 
would  render  impossible  the  execution  of  her  inten- 
tions, either  with  respect  to  the  estate  or  the  heirlooms. 

It  seems  to  me,  therefore,  that  if  the  will  be  read  with 
reference  to  the  circumstances  which  existed  at  the  time 
when  it  was  made,  the  inference  is  sufficiently  strong  to 
show  that  the  word  '^  children  "  must  be  read  as  a  word 
of  limitation,  and  that  the  niece,  if  she  had  lived,  would 
have  taken  an  estate  tail. 

The  will  was  no  doubt  made  in  contemplation  of  those 

^circumstances.     But  if  the  testatrix  be  supposed  to  have 

Wwn  the  changes  which  afterwards  took  place  in  her 

Ufedme  (especially  the  death  of  her  niece,  with  which 

^he  was    probably  acquainted),  and  to  have  intended 

^^r  will  to    speak  with  reference  to  those  altered  cir- 

CQQifltances,  the  inference  I  think  is  strengthened  rather 

"^*u  weakened.      According  to  this  construction,  the 

eldest  son  would  be  the  first  taker  instead  of  his  mother, 

*^d  his  enjoyment  would  be  accelerated,  and  he  would 

*^e  the    heirlooms  as   the  mother  would   have  taken 

*hetiL    Whereas  the  construction  contended  for  by  the 

-Appellants  becomes  more  difficult,  because  there  would 

he  no  enjoyment  even  for  a  single  life  of  either  the 

^tate  or  the  chattels,  as  the  testatrix  intended,  and  an 

estate  in  its  entirety  not  very  considerable,  I  think  about 

^j^OO  L  a  year,  would  have  to  be  divided  amongst  eight 

Cuildren,  all  of  whom,  some  of  them  daughters,  would 

"*^e  to  take  the  name  and  arms  of  Cranmery  without 

^y  adequate  provision  to  maintain  a  family  in  a  respect- 

^'^•e  station. 

o2 


and  Others 

V. 


190  CASES  IN  THE  HOUSE  OF  LORDS. 

1862.  I  think  that  we  should  not  reverse  a  decision  on  the 

BvNo  construction  of  a  very  doubtful  will,  in  which  two  Courts 
have  concurred,  without  a  full  conviction  that  it  is  erro- 
Byno  neous.  In  this  case,  after  anxious  consideration,  I  have 
satisfied  myself  (contrary  to  the  impression  which  was 
made  upon  my  mind  at  the  hearing)  that  the  decree  in 
question  is  right  and  ought  to  be  affirmed. 

Sir  Huffh  Cairns  : 

My  Lords,  on  behalf  of  Captain  Byng,  the  Respon- 
dent, I  am  prepared  to  accede,  if  your  Lordships  should 
think  it  right  to  order  it,  to  a  declaration  that  the  costs 
of  the  appeal  should  be  provided  for  out  of  the  estate. 

The iord  Chancellor: 
We  are  happy  to  receive  that  intimation. 

Ordered,  that  the  order  of  the  9th  June  1856,  and 
that  of  the  Lords  Justices  of  the  25th  November  1856, 
be  affirmed,  and  that  the  appeal  be  dismissed ;  and  that 
the  costs  of  all  parties  in  respect  of  the  appeal  be  paid 
out  of  the  estate,  the  subject  of  the  said  appeal. 

'Lords'  Journals,  5th  June  1862. 
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A.  P.  HoLROYD  and  Others    - 
J.  G.  Marshall  and  Others  - 


-  Appellants, 

-  Respondents, 


m 

Lsr  equity  it  is  not  necessary  for  the  alienation  of  existing  property 
that  there  should  he  a  formal  deed  of  conveyance.  A  contract  to 
transfer  the  property,  given  for  valuable  consideration^  provided  it 
is  capable  of  being  the  subject  of  a  decree  fur  specific  performance, 
passes  it  at  once,  and  the  vendor  becomes  a  trustee  for  the  vendee. 
This  rule  applies  to  personal  property,  as  well  as  to  real  estate. 

Mich  a  contract,  if  made  with  respect  to  the  sale  or  mortgage  of 
future  acquired  property,  being  capable  of  specific  performance, 
transfers  the  beneficial  interest  in  the  property,  as  soon  as  it  is 
acquired,  to  the  vendee  or  mortgagee^  who  may  have  an  in- 
junction to  restrain  its  removal. 

r.  was  the  owner  of  certain  machinery  in  a  mill ;  it  was  purchased 
by  H.^  but  not  removed,  and  T.  continued  in  possession  T, 
executed  a  deed  (which  was  duly  registered),  by  which  it  was 
declared  that  the  machinery  was  the  property  of  H. — that  T, 
desired  to  repurchase  it  for  5,000/.,  but  had  not  the  money  to  pay 
for  ity  wherefore  it  was  conveyed  to  B.  in  trust  when  T,  should  pay 
the  money  to  transfer  it  to  him,  and  if  he  did  not  pay  the  money 
to  hold  it  absolutely  for  H,  The  deed  contained  a  covenant  by  T.  to 
insure  the  machinery,  and  another  covenant  that  all  the  machinery 
which,  during  the  continuance  of  the  deed  should  be  placed  in  the 
mill  in  addition  to,  or  substitution  for,  the  original  machinery, 
should  be  subject  to  the  same  trusts.  T.  sold  some  of  the  original 
nachinery,  purchased  new  machinery,  and  sent  to  H.  accounts  of 
these  sales  and  purchases,  but  nothing  was  done  by  or  on  belialf 
of  H.  to  take  possession  of  the  newly  purchased  machinery.  On 
the  2d  April  1860,  H,  served  T»  with  notice  of  a  demand  for  pay- 
ment of  the  5,000/.  An  execution  against  T,  was  afterwards  put 
in  by  a  creditor : 

Ikld,  reversing  the  decree  below,  that  though  there  had  been  no 
nocut  aetui  interveniens,  the  title  of  H.  was  preferable  to  that  of  the 
execution  creditor,  as  to  the  new  as  well  as  the  old  machinery. 

^^^  V*  Baker,  3  Mee.  &  Wels.  195,  commented  on. 
Ke  costs  below  ordered  to  be  paid  to  the  Appellants. 


1861. 

June  14,  17, 
18. 


1862. 

July  25. 
August  4. 

Mortgage  of 

preseiit  and 

future 

property. 

Ivovtis  actus. 

Judgment 

Creditor, 

Costs, 


Barnes  Taylor  carried  on  the  business  of  a  damask 
^^nufacturer  at  Hayes  Mill,  Ovenden,  near  Halifax,  in 
^e  county  of  York,     In  1858  he  became  embarrassed,  a 

o3 
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1861. 

HOLROYD 

and  Others 

V. 

Marshall 
and  Others. 


sale  of  his  effects  by  auction  took  place,  and  the  Holroyds^ 
who  had  previously  employed  him  in  the   way  of  his 
business,  purchased  all  the  machinery  at  the  mill.     The 
machinery  iVas   not  removed,   and  it  was  agreed   that 
Taylor  should  buy  it  back  for  5,000/.     An  indenture, 
dated  the  20th  September  1858,  was  executed,  to  which 
A.  P,  and   W^  Holroyd  were  parties  of  the  first  part, 
James  Taylor  of  the  second  part,  and  Isaac  Brunt  of  the 
third  part.     This  indenture  declared  the   *^  machinery, 
implements,  and  things  specified  in  the  schedule  here- 
under written  and  fixed  in  the  said  mill,"  to  belong  to  the 
Holroyds ;  that  Taylor  had  agreed  to  purchase  the  same 
for  5,000/.,  but  could  not  then  pay  the  purchase-money, 
wherefore  it  was  agreed,  &c.  that  *^  all  the  machinery,  im- 
plements, and  things  specified  in  the  schedule  (hereinafter 
designated  the  said  premisesy  were  assigned  ix>  Brunt, 
in  trust  for  Taylor,  until  a  certain  demand  for  payment 
should  be  made  upon  him,  and  then,  in  case  he  should 
pay  to  the  Holroyds  a  sum  of  5,000/.,  with  interest,  for 
him  absolutely.     If  default  in  payment  was  made.  Brunt 
Was  to  have  power  to  sell,  and  hold  the  monies,  in  pur- 
suance of  the  trust  for  sale,  upon  trust,  to  pay  off  the 
Holroyds y  and  to  pay  the  surplus,  if  any,  to  Taylor.    The 
indenture,  in  addition  to  a  clause  binding  Taylor^  during 
the  continuance  of  the  trust,  to  insure  to  the  extent  of 
5,000  /.   contained  the  following  covenant :  *'  That  all 
machinery,  implements,  and  things  which,  during  the  con- 
tinuance of  this  security,  shall  be  fixed  or  placed  in  or 
about  the  said  mill,  buildings,  and  appurtenances,  in  addi- 
tion to  or  substitution  for  the  said  premises,  or  any  part 
thereof,  shall,  during  such  continuance  as  aforesaid,  he 
subject  to  the  trusts,  powers,  provisoes,  and  declaration^ 
hereinbefore  declared  and  expressed  concerning  the  sttid 
premises;  and   that  the  said  James  Taylor,   his  execu- 


CASES  IN  THE  HOUSE  OF  LORDS. 


193 


ton,  &c.,  will  at  all  times,  during  such  continuance  as  afore- 
said, at  the  request,  &c.  of  the  said  Holroyds,  their  exe- 
cutors, &c.,  do  all  necessary  acts  for  assuring  such  added 
or  substituted  machinery^  implements,  and  things,  so  that 
the  same  may  become  vested  accordingly."  The  deed 
was,  four  days  afterwards,  duly  registered,  as  a  bill  of 
sale,  under  the  17  &  18  Vict  c.  36.  Taylovy  who  re- 
mained in  possession,  sold  and  exchanged  some  of  the 
old  machinery,  and  introduced  some  new  machinery,  of 
which  he  rendered  an  account  to  the  Holroyds  before 
April  1860 ;  but  no  conveyance  was  made  of  this  new 
machinery  to  them,  nor  was  any  act  done  by  them,  or 
on  their  behalf,  to  constitute  a  formal  taking  of  posses- 
sion of  the  added  machinery.  On  the  2d  April  1860  the 
Holroyds  served  Taylor  with  a  demand  for  payment  of 
the  5,0007.  and  interest,  and  no  payment  being  made, 
they,  on  the  30th  April,  took  possession  of  the  machinery, 
and  advertised  it  for  sale  by  auction  on  the  2l8t  May 
following. 

On  the  13  th  April  1860  Emil  Preller  sued  out  a  writ 
tsi  scire  facias  against  Taylor  for  the  sum  of  155  /.  18  5.  4  d., 
damages  and  costs,  which  was  executed  on  the  following 
day  hy  James  Davisyan  officer  of  Mr.  Garth  Marshall^  then 
high  sheriff  of  York.  On  the  10th  May  1860  a  similar  writ, 
for  ISSLSs,  3rf.,  was  executed  by  Davis,  and  on  the  25th 
May  1860  the  property  was  sold  by  the  sheriff.  Notice  was 
given  to  the  sheriff  of  the  bill  of  sale  executed  in  favour 
of  the  Holroyds.  The  only  part  of  the  machinery  claimed 
by  the  execution  creditors  consisted  of  those  things  which 
had  been  purchased  by  Taylor  since  the  date  of  the  bill 
of  sale.  The  sheriff  insisted  on  taking  under  the  writs  these 
added  articles,  and  the  Holroyds,  on  the  30th  May  1860, 
filed  their  bill  against  the  sheriff,  and  the  other  necessary 
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partieB^  praying  for  an  assessment  of  damages  and  geneiial 
relief.  The  cause  was  heard  before  Vice  Chancellor 
Stuarty  who,  on  27th  July  1860,  made  an  order,  declaring 
that  the  whole  machinery  in  the  mill,  including  the  added 
and  substituted  articles,  at  the  time  of  the  execution, 
vested  in  the  Plaintiffs  by  virtue  of  the  bill  of  sale.  On 
appeal,  before  Lord  Chancellor  CampbeUy  on  the  22d 
December  1860,  the  Vice  Chancellor's  order  was  re- 
versed (a).     This  present  appeal  was  then  brought. 

(a)  In  the  course  of  his  judgment  Lord  Chancellor  Campbell  said^ 
"Upon  this  state  of  facts  the  PlaintifTs  counsel  have  strenuously 
contended  hefore  me,  that  they,  under  their  equitahle  title,  are  to  he 
preferred  to  the  judgment  creditor.  Mr,  Maliiut  drew  a  legitimate 
consequence  from  this  doctrine,  that  although  the  sheriff  would  be 
excused,  if  before  the  claim  of  the  assignee  he  had  seized  and  sold 
the  goods  and  paid  over  the  proceeds  to  the  judgment  creditor,  the 
equitable  assignees  might  still  follow  the  proceeds  in  the  hands  of 
the  judgment  creditor,  and  maintain  an  action  against  hioi  for  money 
had  and  received,  to  recover  the  amount.  But  1  am  of  opinion  that, 
notwithstanding  the  equitable  title  of  the  Plaintiffs  to  this  property, 
as  they  had  not  perfected  their  title  to  it  by  any  intervening  act 
hefore  possession  taken  under  the  execution,  the  judgment  creditor 
is  to  be  preferred.  Till  possession  taken  by  the  Plaintiffs,  they  had 
only  jfu  ad  renty  the  property  remained  in  the  judgment  debtor, 
and  the  machinery  was  part  of  his  goods  and  chattels  liable  to  be 
taken  under  the  fieri /ados.  My  judgment  rests  upon  Lord  Bacon*B 
maxim,  *  Licet  dispositio  de  interesse  futuro  sU  inutilis^  tamen  fieri 
potent  declaratio  praxedens  qntB  sortiatur  effectnm,  interveniente  now 
actuJ  Before  any  subsequent  act  is  done,  the  assignment  gives  an 
equitable  interest  as  between  assignee  and  assignor;  but  a  legal 
interest  subsequently,  ftow4yf(/c  acquired  before  possession  taken  by 
the  equitable  assignee  shall  prevail.  A  bill  of  sale  in  this  form,  as  far  as 
non-existing  goods  are  concerned,  is  only  executory.  If  the  right  of 
the  equitable  assignee,  who  has  not  taken  popsession,  were  such  as- 
Mr.  Matins  contends  for,  it  does  seem  strange  that,  till  now,  we  ha?» 
no  instance  of  an  equitable  assignee  filing  a  bill  to  restrain  the  sherittr 
from  selling  under  s^  fieri  facias^  and  we  have,  as  yet,  no  instance  of  aoa 
equitable  assignee  bringing  an  action  for  money  had  and  received  to  re-^ 
covevy  ^rom  the  execution  creditor,  the  proceeds  of  the  execution  whicb» 
he  has  received  from  the  sheriff."— 2  De  G.  F.  k,  Jo.  596,  603,  603. 
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Mr.  Malins  and  Mr.  G.   V.  Yool  for  the  Appel- 
lants (&). 

The  real  question  to  be  decided  here  is  whether  the 
equitable  mortgagees  are  not  entitled  to  a  preference  over 
the  execution  creditor  with  respect  to  the  added  as  well 
as  to  the  original  machinery.     It  is  submitted  that  the 
mortgage  made  their  title  perfect,  and  that  nothing  far- 
ther was  required  to  be  done  by  them,  or  that  if  it  was 
necessary  for  them  to  take  possession  under  the  deed, 
they  did  so  in  the  person  of  Taylor  himself,  who  for  such 
a  purpose  was  their   agent    in   holding    the    property. 
The  mistake  here  has  been  in  deciding  this  case  upon 
purely  legal  principles,  and  disregarding  the  rules  of 
equity.     At  law,  an  assignment  or  contract  relating  to  a 
thing  not  yet  in  existence,  or  not  yet  belonging  to  the 
WBignor  or  contracting  party,  would  be  void  unless  it  con- 
tained a  power  to  seize  or  take  possession  of  the  thing 
asfflgned,  and  if  it  did  contain  such  a  power,  that  power 
fliust  be  exercised  in  order  to  render  it  valid.  Acraman 
V.  Bates  (c).      In  equity  the  doctrine  is  different;  all 
Aings  which  are  not  yet  in  existence,  or  not  yet  belong- 
^g  to  the  contracting  party,  may  be  the  subject  of  an  as- 
signment or  contract,  and  that  will  attach  on  them,  and 
&e  assignee  will  have  the  same  rights  as  to  them  as  if  the 
tliixigs  had  belonged  to  the  assignor  or  the  contracting 
P^*i.y  at  the  time  of  the  contract.     As  Taylor  here  con- 
*^*^cted  to  do  all  that  was  necessary  to  vest  the  added 
^*^iiigs  in  the  Appellants,  equity  considers  that  he  did 
^oat  he  contracted  to  do,  and  that  the  things,  therefore, 
*^4  really  vest  in  them.     Whatever  may  be  the  rights  of  a 
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(h)  Lord  Campbell  was  sitting  as  Lord  Chancellor  at  the  time  of 
^c  first  argmncnt  in  this  appeal. 
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subsequent  purchaser^  or  judgment  creditor^  they  can  be 
no  greater  in  respect  of  such  property  than  those  of  the 
assignor  at  the  time  of  the  purchase  or  execution.  A 
judgment  creditor  can  never  take  more  than  belongs  to 
the  judgment  debtor  at  the  time  of  the  execution,  and 
though  he  obtiuns  legal  possession,  it  must  still  be  subject 
to  all  the  equities  which  affect  the  property.  There  is  in 
that  respect  a  distinction  between  a  judgment  creditor  and 
a  purchaser  for  value. 

In  Robinson  v.  Macdonnell  (d)  it  was  held  that  an 
assignment  of  the  profits  of  an  intended  voyage  would 
not  at  law  pass  to  the  assignee,  for  the  assignor  had  no 
property,  actual  or  potential,  at  the  time  of  the  assign- 
ment. But  when  the  same  case  came  before  Lord 
Eldon  {e\  he  declared  that  a  different  principle  was 
applicable  in  equity,  and  that  principle  so  stated  by  him 
is  entirely  in  favour  of  the  Appellants.  The  actual  de- 
cision there  is  not  in  point  here,  for  it  proceeded  on 
grounds  which  do  not  affect  this  case. 

^^99  ▼•  Baker  (f)  was  the  case  chiefly  relied  on  by 
the  other  side.     There  it  was  said  that  the  assignees  of  a 
bankrupt  took  such  property  as  he  was  equitably,  as  weU 
as  legally,  entitled  to  at  the  time  of  the   bankruptcy. 
An  expression  of  Baron  Parke  in  that  case  was  relied 
The  facts  were  these :  A.  agreed  to  assign  goods  to  B^- 
by  way  of  security  for  money  advanced  by  B.  for  th^s 
purchase  of  them,  and  afterwards  did  so  assign  themr 
and  it  was  held,  that  though  such  assignment  would  b^ « 
void  under  the   Insolvent  Act,  of  which  A.  afterward.^ 
took  the  benefit,  the  goods  would  not  pass  to  his  assigns 
under  that  Act      But  Baron  Parke  said,  (ff)  "If 


(d)  6  Maule  &  Sel.  228. 
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a£rreement  was  to  mortgage  certain  specific  furniture,  of 
which  the  corpus  was  ascertained,  that  would  constitute 
an  equitable  title  in  the  Defendant,  so  as  to  prevent  its 
passing  to  the  assignees  of  the  insolvent,  and  then  the 
assignment  would  make  that  equitable  title  a  legal  one ; 
but  if  it  was  only  an  agreement  to  mortgage  furniture  to 
be  subsequently  acquired — to  give  a  bill  of  sale  at  a  future 
day  of  the  furniture  and  other  goods  of  the  insolvent — 
then  it  would  cover  no  specific  furniture,  and  would 
confer  no  right  in  equity.     While  the  argument  was 
going  on,  I  have  had  an  opportunity  of  consulting  a  very 
high  authority,  and  it  must  be  taken  that  the  rule  in 
equity  is  as  I  have  stated  it"     There  must  be  some  mis- 
take here.     It  was  supposed  that  Lord  Cottenham  was 
the  **  very  high   authority  "  referred  to.      But  Lord 
Cottenham  has,  in  many  cases,  stated  the  reverse.     An 
tgreement  of  that  sort  does  confer  an  absolute  right  in 
equity.     It  may  be  different  at  law,  where  it  seems  that 
even  if  the  deed  contained  a  power  to  seize  the  property, 
that   power   must  be   exercised  in   order  to  render  it 
efibctual,    Lunn   v.    Thornton    (A),     Congreve    v.  JEvetts 
(i),   Chidell  v.   Galsworthy  (7*),  and  Allatt  v.   Carr  (A). 
The  case  of  Hope  v.  Hayley  (Z),  is  to  the  same  effect ; 
but  in  giving  judgment  in  the  present  case  (m),  the  Lord 
Chancellor  said,  "  there  only  legal  rights  were  to  be  con- 
sidered, and,  consistently  with  that  decision,  the  equity 
able  assignee  may  succeed  against  the  execution  creditor." 
TJnfortunately,  however,  his  Lordship  adopted  and  acted 
on  the  rule  as  stated  in  Mogg  v.  Baker,     The  rule  there 
stated  is  not  warranted  by  principle  or  authority.     In 
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uture  earnings,  was  held  valid  in  equity,  although,  as 
Liord  Eldon  expressly  stated  there,  it  would  not  be  valid 
it  law.  So  in  Datylas  v.  Ritssell  (r),  confirmed  on 
ippeal  by  Lord  Chancellor  Brougham  (s)y  an  assignment 
if  freight  earned,  and  to  be  earned,  was  declared  good 
II  equity.  All  these  cases  proceed  on  the  broad  prin- 
ciple that  a  man  may  assign  property  of  which  he  is  not 
it  the  moment  possessed,  and  that  equity  will  fasten  on 
iie  property  when  he  does  become  possessed  of  it.  In 
ilie  Court  below  the  case  of  Langtan  v.  Horton  {£) 
(TftB  mistaken.  It  was  supposed  that  Vice  Chancellor 
Wigram  put  his  decision  on  the  ground  of  possession 
baving  been  taken,  and  the  words  ^^if  the  equitable 
9wner  or  incumbrancer  has  done  enough  to  perfect  his 
equitable  title,  he  has  the  better  right"  were  quoted. 
These  words  did  not  mean  what  was  supposed,  for  in 
mother  part  of  his  judgment  he  expressly  said,  ^^  The 
cases  decide  that  non-existing  property  may  be  the  sub- 
ject of  valid  assignment."  Nay,  in  Acraman  v.  Bates  (m), 
irhich  was  a  case  relating  to  a  cargo  not  in  existence 
irhen  the  contract  was  made,  the  title  was  not  put  on  the 
act  of  possession,  but  upon  the  validity  of  the  assignment 
nade  by  the  owner.  If  otherwise,  a  judgment  creditor 
!Ught,  by  the  mere  act  of  taking  possession,  defeat  the 
olemn  deed  of  the  assignor.  Hobson  v.  Trevor  (v)  shows 
hat  in  equity  property  will  pass  absolutely  by  the  mere 
[>rce  of  a  contract,  and  in  Bechley  v.  Newland  (w)  a  con- 
ract  of  a  most  uncertain  kind  was  directed  to  be  speci- 
ic&Uy  performed.  Two  men  married  two  sisters, 
laughters  of  a  rich  man ;    the   husbands   agreed  that 
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they  would  make  an  equal  division  of  the  property  they 
might  derive  from  the  father-in-law.  This  agreement 
was  ordered  to  be  specifically  performed ;  the  uncertainty 
as  to  what  each  might  obtain  constituting  the  valuable 
consideration  to  both.  That  was  followed  by  Lord 
Hardwiche  in  Wright  v.  Wright  (y),  and  by  Vice  Chan- 
cellor Shadwell  in  Wethered  v.  Wethered  (z);  and  the 
same  rule  had  been  acted  on  by  Lord  Eldon  in  Harwood 
V.  Tooke  (a).  [Lord  Brougham :  These  two  cases  last 
named  turned  entirely  on  the  lawfulness  of  the  agreement.] 
In  Lyde  v.  Mynn  (d)  A.  granted  an  annuity  to  B.,  and 
covenanted  to  charge  that  annuity  on  any  property  to 
which  he  might  become  entitled  under  the  will  of  his 
wife,  and  the  agreement  was  held  binding,  and  was 
not  barred  by  the  bankruptcy  of  the  covenantor.  That 
decision  was  affirmed  on  appeal  by  Lord  ChanceUor 
Brougham  (c).  A  still  stronger  case  is  that  of  Mtt^ 
calfe  V.  The  Archbishop  of  York  (rf).  By  the  2  Eliz. 
c.  20,  charges  on  ecclesiastical  benefices  are  prohibited. 
That  was  repealed  in  1803  by  the  43  Geo,  3,  c.  84.  Li 
1817  this  statute  was  repealed  by  the  57  Geo,  3,  c  99, 
and  the  statute  of  Elizabeth  revived ;  there  was,  there- 
fore, an  interval  of  fourteen  years,  during  which  it  was 
lawful  to  charge  benefices.  In  that  interval,  namely,  in 
1811,  an  incumbent  charged  his  benefice,  in  London^ 
with  an  annuity,  and  covenanted  that  if  he  should  after- 
wards be  preferred  to  any  other  in  substitution  or  in 
addition,  he  would  charge  the  same  with  the  annuity. 
The  incumbent  afterwards  exchanged  this  benefice  for  ik 
living  at  Leeke,  In  1818  he  executed  a  formal  legaL 
charge  on  that  living ;  this  was  held  to  be  bad  at  law 
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ionferary  to  the  statute,  but  the  covenant  in  the  deed  of 
1811  was  held  to  constitute  a  good  equitable  charge 
irhich  attached  upon  the  new  benefice  as  soon  as  it  was 
icquired.  In  that  case  there  could  be  no  title  at  law,  the 
"eYived  statute  of  Elizabeth  prevented  that,  but  equity 
leld  the  covenant  to  be  valid  and  effectual.  Certain 
udgment  creditors,  who  had  notice  of  the  annuitant's 
itle,  issued  in  1832  a  sequestration  against  the  Leake 
»enefice,  and  got  a  decision  at  law  in  their  favour,  on  the 
pround  of  having  a  preferable  legal  title  (e),  but  Vice 
}liancellor  Shadwell  declared  that  as  the  profits  of  the 
>enefice  belonged  to  the  annuitant  by  virtue  of  his  equit- 
able title,  the  judgment  creditors  must  refund  to  him 
iie  profits  which  they  had  seized.  That  decision  was 
confirmed  by  Lord  Chancellor  Cottenham  (/),  who  was 
^  clearly  of  opinion  that  there  is  an  equitable  charge  in- 
^pendently  of  the  covenant  to  execute  a  legal  charge," 
ttid  he  denied  ^'  that  all  equitable  charges  rest  upon 
specific  performance,  and  the  right  to  have  a  legal 
cfaaxge.*'  And  in  that  case  Lord  Cottenham  referred  to 
Alexander  v.  Wellington  {ff)  as  one  of  the  authorities  on 
(^hich  he  founded  his  opinion,  and  that,  being  a  case 
ttising  on  the  payment  of  the  Deccan  prize  money,  shows 
^t  the  doctrine  is  not  confined  to  cases  affecting  land. 
[Lord  Chelmsford  I  But  in  Metcalfe  v.  The  Archbishop 
of  York  the  annuitant  had  been  in  possession  prior  to  the 
jadgment  creditor  coming  in.]  That  is  so,  but  that  fact 
fid  not  affect  the  principle  stated  by  Lord  Cottenham^ 
^ho  acted  upon  it  again  in  Newlands  v.  Paynter  (A). 

The  title  attaches  on  the  property  the  moment  it  comes 
^to  existence,  Beckley  v.  Newland  (i),  Hobson  v.   TVtf- 


IBGl. 

HOLBOTD 

and  Others 

V. 

Marshall 
and  Others. 


^«)  See  CkfUle  v.  Warrington^ 
(/)  1  Myl.  &  Cr.  547,  557. 


(g)  2  Rnss.  &  Myl.  35. 
{h)  4  Myl.  &  Cr.  408. 
(f )  2  P.  WmB.  182. 
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ISGU        ^,or  (A),  Wright  v.  Wright (J)y  Curtis  v.  Auber  (m),  Doughu 
HoLROYD      V.  Russell  (n),  Langton  v.  Horton  (o),  Lyde  v.  Mynn  (/>), 
9.  and  these  cases,  so  far  from  being  shaken  by  Lord  Eldw, 

^d  o5i^^^  in  Uarwood  v.  Toohe  (y),  were  confirmed  by  him,  his  ob- 
servations there  having  reference  only  to  illegality  in 
contract  as  between  the  two  expectants  and  the  testator. 

Whatever  may  be  the  rights  of  a  subsequent  purchaser 
of  the  grantor's  interest,  they  cannot  be  greater  than  those 
which  the  grantor  himself  possessed  at  the  time  such  sub- 
sequent purchaser  acquired  his  interest  A  judgment 
creditor  can  never  take  more  than  belongs  at  the  moment 
to  the  judgment  debtor.  Preller  here  was  merely  a  judg- 
ment creditor;  his  title  is  not  valid  as  against  a  prior 
equitable  mortgagee,  Whitworth^  v.  Gaugain  (r).  The 
judgment  creditor  takes  subject  to  the  equities  affecting 
the  property,  Taylor  v.  Wheeler (s),  Abbott  v.  Straiten  (t). 

Mr.  Amphlett    and    Mr.  Hobhouse  for  the  Re- 
spondents. 
If  the  argument  on  the  other  side  can  be  sustained,  % 
man  may  mortgage  all  his  future  property,  no  act  be  done 
to  change  the  apparent  possession,  and  yet  no  part  of  it 
can  afterwards  be  taken  in  execution  by  a  creditor.    Thft 
uniform  rule  is,  that  in  such  a  case  there  must  be  some  act 
done  upon  coming  into  possession  of  the  property,  inordcir 
to  give  effect  to  such  an  assignment.     On  this  subject  th^ 
doctrine  is  the  same  at  law  and  in  equity,  the  only  (HP' 
ference  between  them  is  as  to  the  form  in  which  tbo 
remedy  is  made  complete.     The  real  difference  here  be- 

(it)  Id.  191.  (7)  2  Sim.  192.  . 

(/)  1  Ves.  S.  409.  (r)  3   Hare  416 ;  aOerw^w 

(w)  1  Jac.  &  .Wal.  626.  on  appeal,  1  Phill.  728. 
(n)  4  Sim.  624;  1  Mvl.  &  K.  («)  2  Vem.  664. 

4«8.  '  (t)  1^  Jo.  &  l^t.  603,  see ^ 


083. 


(o)  1  Hare  649.  v.  M' Lowell,  9  H.  L.  Cafi.Cl9. 

{p)  4  Sim.  605;  1  Myl.  &  K. 
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reen  the  two  courts  was  one  of  fact.     The  Vice  Chov-        IBOI. 
Var  thought  that  the  assignee  of  the  inill  had  obtained     noLRovn 
)68e6sion  of  the  property,  and  that  the  actus  interveiiicns  ^^ 

id  occurred.  That  was  not  so,  in  fact,  otherwise  the  Mawsuall 
roperty  could  not  have  been  taken  in  execution.  The 
ortgagor  continuing  in  possession  is  not  the  agent  of  tlie 
ortgagee.  The  assignment  of  personal  property  is  only 
lowed  in  equity  as  a  personal  equity,  valid  as  against  tlio 
mgnor.  No  trust  attaches  on  future  property ;  no  per- 
mal  equity  can  attach  on  land ;  nor  can  there  be  any 
net  of  a  personal  chattel  unless  the  equity  is  perfected  by 
me  subsequent  act  between  the  assignor  and  the  as- 
gnee.  It  is  admitted  on  both  sides  here  that  the  ques- 
on  now  to  be  decided  does  not  depend  on  principles  of 
iw,  but  of  equity  ;  but  the  former  must  be  considered  in 
rder  to  explain  the  rules  and  the  operation  of  the  latter. 
Vt  law,  the  existing  articles  enumerated  in  the  bill  of 
ale  will  alone  pass  by  delivery  of  the  bill  of  sale  or  deed. 
Some  subsequent  act  is  necessary  to  pass  future  chattels. 
Bacon's  maxim  is  here  applicable.  Power  must  be  given 
to  seize  future  chattels  as  they  come  into  existence,  and 
tluit  power,  in  order  to  be  valid  as  against  creditors,  must 
le  exercised.  The  power  alone  may  be  sufficient  as  be- 
tween the  assignor  and  the  assignee,  but  it  cannot,  with- 
out being  exercised,  affect  the  rights  of  third  persons. 

In  equity,  the  remedy  for  the  assignee  of  the  property 
would  be  more  complete  than  at  law,  for  sj)ecific  per- 
">nnaiice  might  be  decreed ;  but  then  the  assignee  must 
"^something  to  perfect  his  right  under  the  deed,  or  he 
Would  have  no  title  to  come  into  equity.  Even  if  it 
could  be  said  that  it  was  a  trust,  it  would  be  bat  an 
Inchoate  trust  till  something  was  done  upon  it.  The  deed 
^^self  shows  that  that  was  here  the  intention  of  the  par- 
"^8,  fur  there  is  an  express  covenant  that  Taylor  "  will 

Vol.  X.  p 
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inni.        do  all  necessary  acts  for  assuring  suck  added  or  substi- 
Hoi.ROYD      tuted  machinery,  so  that  the  same  may  become  Tested 
and  Others    accordingly."    Nothing  whatever  has  been  done  for  so 
Marshall     vesting  the  added  machinery,  and  therefore  it  has  not 
vested.     The  Respondents  claim  this  added  machinery, 
on  the  groimd  that  the  covenant  in  the  deed  gave  them 
an  equitable  title  to  it     How  doe§  the  equitable  doctrine 
apply  to  a  case  like  this  ?     That  doctrine  was  stated  on 
**  very  high  authority,"  by  Baron  Parke,  in  Mogg  v.  Baker 
(v),  ^^  if  it  was  only  an  agreement  to  mortgage  furniture 
subsequently  acquired — to  give  a  bill  of  sale  at  a  future 
day  of  the  goods  of  the  insolvent — then  it  would  cover  no 
specific  furniture,  and  would  confer  no  right  in  equity." 
In  Congreve  v.  JSvetts  (to),  that  doctrine  was  repeated  in 
the  same  manner ;  it  was  distinctly  held  that  the  power  to 
seize  future  crops  would  be,  if  it  remained  unexecuted,  of 
no  avail  against  a  judgment  creditor,  since  it  gave  no 
legal  or  equitable  title  to  any  specific  crops.    That  was  the 
principle  which  Vice  Chancellor  Wigram  applied  in  equity 
in  the  case  of  Langton  v.  Harton  (or),  where  he  very  mud 
relied  on  what  had  been  done  to  perfect  the  title  of  th 
equitable  assignee.    Without  overruling  these  authoritii 
this  decree  cannot  be  impeached.      The  authorities  < 
the  other  side  are  not  sufiScient  for  such  a  purpose.  Tb 
are  Buchnal  v.  Roiston  (y),  Newlands  v.  Paynter  (z),  a 
Acraman  v.  Bates  (a).    The  first  was  an  actual  contraef 
to  the  goods  that  might  afterwards  be  put  on  board 
ship,  and  not  a  mere  covenant  to  do  some  act  to  make 
party  entitled  to  them,  and  it  was  besides  a  contract 
enabled  the  assignor  to  sell  the  existing  goods  on  su 

(»)  3  Mee.  &  Wels,  185,  198.  (r)  4  Myl.  &  Cr.  406. 

\w)  10  Exch.  Rep.  298.  (a)  6  Jur.,  N.  8.,  29^ 

(x)  1  Hare,  549.  Law  J.,  Q.  B.,  78. 
(y)  1  Prec.  in  Ch.  285. 
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tuting  others  for  them5  and  so  placed  the  substituted  goods 
in  the  very  condition  of  those  which  had  been  removed. 
In  fact,  they  represented,  or  were  substituted  for,  the 
goods  allowed  to  be  removed.     Newlands  v.  Paynter  re- 
lated to  property  specially  bequeathed  for  the  separate 
ase  of  the  wife,  which  property  was  actually  existing  at 
the  timie,  and  was  under  the  control  of  the  testator  who 
created  the  charge,  and  could  absolutely  fix  upon  it  any 
condition  of  enjoyment.  And  Acraman  v.  Bates  was  a  case 
at   law  really  depending  on  the  question  whether  the 
goods  were  at  the  time  of  the  arrival  of  the  vessel  in  the 
order  and  disposition  of  the  bankrupt  within  the  meaning 
of  the  bankrupt  law.     That  case,  therefore,  can  have  no 
bearing  on  the  present. 

The  cases  cited  as  to  the  assignment  of  future  chattels 

ajre  by  no  means  decisive  in  favour  of  the  Appellants, 

l>iit  there  are  two  others  which  are  strong  against  him. 

l^iwt,  there  is  the  case  of  Morse  v.  Faulkner  {b\  where 

^  soldier,  believing  himself  entitled,  under  the  will  of  a 

relation,  to  a  copyhold  estate,  got  himself  admitted,  sold 

It  at  an  auction  at  a  public-house,  and  surrendered  it. 

■^e  purchaser  was  admitted,  and  expended  money  upon 

^^    It  turned  out  that  the  soldier  had  not,  when  he  sold 

^t>  any  title  to  the  property ;  it  afterwards  descended 

^  him,  but  he  did  no  farther  act  to  confirm  the  surrender. 

^^  law  his  heirs  were  held  entitled  to  recover  from  the 

P^iTchaser  (c),  on  which  a  bill  was  filed  in  the  Equity 

•*^^chequer  by  the  purchaser,  praying  that  the  heir  of 

^®  Boldier  might  be  ordered  to  surrender  the  premises, 

*^'      Lord  Chief  Baron  Eyre  refused  the  relief  prayed. 

"^^ther  case  is  Carleton  v.  Leighton  (rf),  where  it  was 


(^i    3  Swanst,  429  n. 
(O    SeeGoodiUle  v.  Morse,  3 
^-  ^-  3G5. 


{d)  3  Mer.  667. 


1801. 

HOLROYD 

and  Others 

Marshall 
and  Others. 


p2 


206  CASES  IN  THE  HOUSE  OF  LORDS. 

}^^'        expressly  declared  by  Lord  Eldon  that  '*  the  expectancy 

IIoLHOYD      of  an  heir  was  not  an  interest,  or  a  possibility,  nor  was 

fj,  (capable  of  being  made  the  subject  of  assignment  or  con- 

a  d  m^^^-^    tract."     These  cases  were  considered  by  Lord  Brougham 

in  Lyde  v.  Mynn  {e),  which  has  been  relied  on  by  the 

other  side  to  show  that  he  considered  them  merely  to 

prove  tliat  though  the  contract  is  binding  on  the  party 

himself  as  a   personal  contract,  it  cannot  be  enforced 

against  his  heir;    but  they  undoubtedly  establish  this 

rule,  that  something  more  than  the  contract  must  occur 

after  the  property  falls  into  possession ;  the  actus  inter-- 

veniens  is  required  to  give  eflfect  to  it.     And  Harwood  v. 

Tooke  {/)  shows  that  Lord  Eldon  thought  that  such  a 

contract  could  not  be  specifically  performed. 

The  class  of  cases  relating  to  future  freight  will  not 
support  the  Appellants'  argument.  In  the  case  of  The 
Ship  Warre  (//),  the  freight  was  assigned,  and  Lord  Eldon 
seemed  to  recognise  the  proposition  that  future  freight 
might  be  the  subject  of  an  equitable  assignment ;  but 
the  question  as  to  a  subsequent  act  being  necessary  to 
give  effect  to  that  assignment  was  not  properly  raised, 
and  Lord  Eldon  thought  that  sufficient  had  not  been 
done  there  to  establish  the  right.  In  Curtis  v.  Auher  (A), 
and  in  Douglas  v.  Russell  (i)  there  was  something  done 
in  addition  to  the  assignment,  which  gave  force  and  effec 
to  it.  So  that  those  cases  are  really  authorities  for  th 
Kespondents.  There  is  not  an  instance  where,  as  here. 
money  paid  to  creditors  has  been  ordered  to  be  paid  back. 
The  case  of  Metcalfe  v.  The  Archbishop  of  York  (A)  \m 

(e)  1  Myl.  &  K.  683.  (h)  1  Jac.  &  Wal.  626. 

(/)  2  Sim.  li)2,  see  1  Myl.  &  (t)  4  Sim.  624;  1  Myl.  & 

K.  6B5.  488. 

iff)  8  Price,  260  n.,  see  Leslie         (X)  6  Sim.  224  ;  1  Myl.  &  Cr      r. 

V.  Gnthney  1  Biiig.  N.  C.  C97.  647. 
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really  strong  for  the  Respondents,  for  there  the  person  in 
whose  favour  the  equitable  charge  was  made  actually  did 
take  possession  of  the  benefice,  and  was  in  possession, 
and  had  been  so  for  a  long  time,  under  a  sequestration, 
when  he  was  ousted  by  the  execution  creditor.  The 
equity  was  perfected  before  the  right  of  the  judgment 
creditor  accrued.  The  actus  interveniens  had,  therefore, 
taken  place,  and  the  judgment  creditors  had  notice. 
Those  were  the  true  grounds  of  the  decision.  In  Whit- 
worth  V.  Gangain  also,  the  equitable  assignee  was  in 
possession;  and  in  Langton  v.  Horton  (/)  it  is  clear  that 
though  Vice  Chancellor  Wigram  used  the  general  ex- 
pressions already  quoted,  he  entered  largely  uix)n  the 
consideration  of  the  act  done  by  the  assignee  to  perfect 
his  title  under  the  deed,  and  founded  his  judgment 
mainly  on  the  fact  that  sufficient  had  been  done  for  that 
purpose. 

Langton  v.  Horton  and  the  present  are  the  only  cases 
in  which  this  precise  question  has  arisen  in  equity  ;  and 
in  such  a  matter,  where  assignments  of  this  sort  must 
often  have  been  made,  the  absence  of  decisions  upon  them 
in  Courts  of  Equity  is  significant. 


HOLROYD 

and  Others 

Marshall 
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Mr.  Malins  replied  (w). 

Mr.  Malins  (Mr.    Tool  was  with  him)  for  the  Ap-  2&  July  1802. 
pellants  renewed  the  arguments  he  had  before  urged,  and 
in  addition   to   the  cases   previously   cited   referred  to 
Morris  v.  Cannan  (w),  where  a  transfer  of  shares  in  a 


(0  1  Hare,  540. 

(oi)  The  case  stood  over  for  judgment,  Lord  Chancellor  rc;«/>- 
htU  died,  and  no  judgment  was  given  in  the  Session  of  1861 .  In  the 
following  Session  the  case  was  re-argued  by  one  counsel  on  a  side. 

(fi)  31  Law  J.,  Ch.,  425. 
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joint  stock  company  had  been  registered  by  the  secretary, 
though  the  share  certificates  had  not  been  actually  issued, 
and  tlie  transfer  was  held  valid  as  against  the  assignees 
in  bankruptcy  of  the  transferror.  In  the  present  case 
there  was  a  trust  in  favour  of  the  Appellants.  No  novvs 
actus  interveniens  was  necessary,  but  if  it  was,  the  de- 
livery of  the  account  of  the  newly  purchased  machinery 
constituted  a  suflScient  novus  actus  on  the  part  of  Taylor. 
A  fresh  conveyance  for  their  benefit  was  not  required. 

Mr.  Ampk/ett  (Mr.  Hobhouse  was  with  him),  for 
the  Respondents. 

The  contract  here,  relating  as  it  did  to  personal  chattels, 
gave  the  Appellants  no  right  in  equity  beyond  that  of 
asking  for  specific  performance*  There  must  be  a  real 
(or  if  that  was  impossible),  a  constructive  delivery  of 
these  new  chattels  in  order  presently  to  vest  them  in  the 
Appellants.  There  had  not  been  any  such  delivery  here. 
There  ought  properly  to  have  been  a  new  bill  of  sale  of 
them,  and  a  new  registration  of  it.  The  delivery  of  the 
account  of  the  new  machinery  was  not  mentioned  in  the 
bill,  and  that  account  cannot  be  treated  as  a  novus  actus. 
If  it  was  so,  and  if  the  Appellants  had  a  legal  title  to  the 
machinery,  then  they  ought  to  have  rested  on  that  title,, 
and  ought  not  to  have  come  into  equity.  Langton  v. 
Horton  clearly  showed  that  the  Vice  Chancellor  thoughts 
some  new  act  was  necessary  to  perfect  the  title. 

Mr.  Malins  in  reply : 

Langton  v.  Horton  has  been  misapprehended.  Because 
the  Vice  Chancellor  there  said  that  the  equitable  title  had- 
in  fact,  been  perfected,  it  was  assumed  that  he 
some  new  act  was  necessary  to  perfect  it.    That  was 
his  meaning. 
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The   Lord    Chancellor    (Lord    Wesibury),    after 
stating  the  facts  of  the  case,  said : 
My  Lords,  the  question  is,  whether  as  to  the  machinery 
added  and  substituted  since  the  date  of  the  mortgage  the 
title  of  the  mortgagees,  or  that  of  the  judgment  creditor, 
ought  to  prevail.      It  is   admitted   that  the  judgment 
creditor  has  no  title  as  to  the  machinery  originally  com- 
prised in  the  bill  of  sale ;  but  it  is  contended  that  the 
mortgagees  had  no  specific   estate  or  interest  in  the 
future    machinery.        It   is  also   admitted   that  if  the 
mortgagees    had    an    equitable    estate    in    the    added 
machinery,  the  same   could  not  be  taken  in  execution 
by  the  judgment  creditor. 

The  question  may  be  easily  decided  by  the  application 
of  a  few  elementary  principles  long  settled  in  Courts  of 
Squity.     In  equity  it  is  not  necessary  for  the  alienation 
of  property  that  there  should  be  a  formal  deed  of  con- 
v^eyance.      A  contract  for   valuable   consideration,  by 
-wluch  it  is  agreed  to  make  a  present  transfer  of  property, 
passes  at  once  the  beneficial  interest,  provided  the  con- 
t^ract  is  one  of  which  a  Court  of  Equity  will   decree 
specific  performance.     In  the  langus^e  of  Lord  Hard- 
tgricle,   the  vendor  becomes  a  trustee  for  the  vendee ; 
eiabject,  of  course,  to  the  contract  being  one  to  be  speci- 
fically performed.   And  this  is  true,  not  only  of  contracts 
r-elating  to  real  estate,  but  also  of  contracts  relating  to 
personal  property,  provided  that  the  latter  are  such  as  a 
^ourt  of  Equity  would  direct  to  be  specifically  per- 

-A.  contract  for  the  sale  of  goods,  as,  for  example,  of 

^^  hundred  chests  of  tea,  is  not  a  contract  which  would 

^  specifically  performed,  because  it  does  not  relate  to 

^y  chests  of  tea  in  particular ;  but  a  contract  to  sell 

^Ve  hundred  chests  of  the  particular  kind  of  tea  which  is 
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1002.       now  in  my  warehouse  in  Gloucester ^  is  a  contract  relating 

Hoi.TioYD     to  specific  property,  and  which  would  be  specifically  per- 

®"    t;!  ^^^    formed.     The  buyer  may  maintain  a  suit  in  equity  for 

Marshall    the  delivery  of  a  specific  chattel  when  it  is  the  subject 

and  Others.      «  j^     ^         :%    r  •   •        x«        /•/•  \  a 

of  a  contract,  and  for  an  injunction  (if  necessary)  to 

restrain  the  seller  from  delivering  it  to  any  other  person. 

The  eifect  in  equity  of  a  mere  contract  as  amountiDg 
to  an  alienation,  may  be  illustrated  by  the  law  relating  to 
the  revocation  of  wills.  If  the  owner  of  an  estate 
devises  it  by  will,  and  afterwards  contracts  to  sell  it  to  a 
purchaser,  but  dies  before  the  contract  is  performed,  the 
will  is  revoked  as  to  the  beneficial  or  equitable  interest 
in  the  estate,  for  the  contract  converted  the  testator  into 
a  trustee  for  the  purchaser ;  and,  in  like  manner,  if  the 
purchaser  dies  intestate  before  performance  of  the  con- 
tract, the  equitable  estate  descends  to  his  heir  at  law, 
who  may  require  the  personal  representative  to  pay  the 
purchase  money.  But  all  this  depends  on  the  contracts 
being  such  as  a  Court  of  Equity  would  decree  to  b&- 
specifically  performed. 

There  can  be  no  doubt,  therefore,  that  if  the  mortgage 
deed  in  the  present  case  had  contained  nothing  but  the: 
contract  which  is  involved  in  the  aforesaid  covenant  o 
Taylor,    the     mortgagor,     such    contract    would    hav« 
^mounted  to  a  valid  assignment  in  equity  of  the  whole  o 
the  mjichinery  and  chattels  in  questicm,  supposing  sue 
machinery  and  effects  to  have  been  in    existence  an 
upon  the  mill  at  the  time  of  the  execution  of  the  deed. 

But  it  is  alleged  that  this  is  not  the  effect  of  the  corm — 
tract,  because  it  relates  to  machinery  not  existing  at  tlim^ 
time,  but  to  be  acquired  and  fixed  and  placed  in  the  miU 
at  a  future  time.  It  is  quite  true  that  a  deed  which  pro- 
fesses to  convey  property  which  is  not  in  existence  at  tHo 
time  is  as  a  conveyance  void  at  law,  simply  because  tliero 
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is  notliing  to  convey.  So  in  equity  a  contract  which 
engages  to  transfer  property,  which  is  not  in  existence^ 
cannot  operate  as  an  immediate  alienation  merely  because 
licre  is  nothing  to  transfer. 

Sut  if  a  vendor  or  mortgagor  agrees  to  sell  or  mortgage 
>roperty,  real  or  personal,  of  which  he  is  not  possessed  at 
lie  time^  and  he  receives  the  consideration  for  the  con- 
ract^  and  afterwards  becomes  possessed  of  property 
jisinreriiig  the  description  in  the  contrsrct,  there  is  no 
Loubt  that  a  Court  of  Equity  would  compel  him  to  per- 
oral the  contract,  and  that  the  contract  would,  in  equity, 
ransfer  the  beneficial  interest  to  the  mortgagee  or  pur- 
liaser  immediately  on  the  property  being  acquired. 
rhis^  of  course,  assumes  that  the  supposed  contract  is 
me  of  that  class  of  which  a  Court  of  Equity  woidd 
lecree  tlie  specific  performance.  If  it  be  so,  then  im- 
aediately  on  the  acquisition  of  the  property  described 
;lie  vendor  or  mortgagor  would  hold  it  in  trust  for  the 
purchaser  or  mortgagee,  according  to  the  terms  of  the 
CA>ntract.  For  if  a  contract  be  in  other  respects  good  and 
6t  to  be  performed,  and  the  consideration  has  been  re- 
ceived, incapacity  to  perform  it  at  the  time  of  its  execu- 
-fcion  will  be  no  answer  when  tlie  means  of  doing  so  are 
afterwards  obtained. 

Apply  these  familiar  principles  to  the  present  case ;  it 
follows  that  immediately  on  tJie  new  machinery  and 
effects  being  fixed  or  placed  in  the  mill,  they  became 
subject  to  the  operation  of  the  contract,  and  passed  in 
^Quity  to  the  mortgagees,  to  whom  Taylor  was  bound  to 
''^^e  a  legal  conveyance,  and  for  whom  he.  In  the  mean- 
"Hie,  was  a  trustee  of  the  property  in  question. 

^here  is  another  criterion  to  prove  that  the  mortgagee 
^^uired  an  estate  or  interest  in  the  added  machinery  as 
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1862.        goon  as  It  was  brought  into  the  milL     If  afterwards  the 
HoLROTD     mortgagor  had  attempted  to  remove  any  part  of  such  ma- 
i;,  chinery^  except  for  the  purpose  of  substitution^  the  mort- 

.^/r?^4i^  g^®®  would  have  been  entitled  to  an  injunction  to  re- 
strain such  removal,  and  that  because  of  his  estate  in  the 
specific  property.  The  result  is,  that  the  title  of  the 
Appellants  is  to  be  preferred  to  that  of  the  judgment 
creditor. 

Some  use  was  made  at  the  bar  and  in  the  Court  below 
of  the  language  attributed  to  Mr.  Baron  Parke  in  the 
case  of  Moffff  v.  Baker  (o).      That  learned  Judge  ap- 
pears to  have  given,  not  his  own  opinion,  but  what  he 
understood  would  have  been  the  decision  of  a  Court  of 
Equity  upon  the  case.     He  is  represented  as  speaking 
upon  the  authority  of  one  of  the  Judges  of  the  Court  of 
Chancery.     Any  communication  so  made  was  of  course 
extra-judicial,  and  there  is  much  danger  in  making  com- 
munications of  such  a  nature  the  ground  of  judicial  de- 
cision; but  I  entirely  concur  in  what  appears  to  have 
been  the  principle  intended  to  be  stated ;  for  Mr.  Baron 
Parkcy  speaking  of  the  agreement  in  the  case,  says,  '^  It 
would  cover  no  specific  furniture,  and  would  confer  no 
right  in  equity."     I  have  already  explained,  that  a  con- 
tract relating  to  goods,  but  not  to  any  specific  goods, 
would  not  be  the  subject  of  a  decree  for  specific  per- 
formance, and  that  a  contract  that  could  not  be  specifi- 
cally performed  would  not  avail  to  transfer  any  estate  (xr 
interest. 

If,  therefore,  the  contract  in  Moffff  v.  Baker  related  to 
no  specific  furniture,  it  is  true  that  it  would  not,  ai  Ae 
time  of  its  execution,  confer  any  right  in  equity ;  but  it  is 

(o)  3  M.  &  Wels.  198. 
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aally  true  that  it  would  attach  on  furniture  answering 

3  contract  when  acquired,  provided  the  contract  re- 

iined  in  force  at  the  time  of  such  acquisition. 

Whether  a  correct  construction  was  put  upon  the  agree- 

mt  in  Mogg  v.  Baker  is  a  different  question,  and  which 

is  needless  to  consider,  as  I  am  only  desirous  of  showing 

at  the  proposition  stated  by  the  learned  Judge  is  quite 

nsistent  with  the  principles  on  which  this  case  ought  to 

\  decided. 

I  therefore  advise  your  Lordships  to  reverse  the  order 

*  Lord  Chancellor  Campbell^  and  direct  the  petition  of 

shearing  presented  to  him  to  be  dismissed,  with  costs. 

« 

Lord  Wensleydale: 

My  Lords,  more  than  a  year  ago,  when  this  case  was 
vgued  at  your  Lordships'  bar  with  very  great  ability  on 
iMth  sides,  on  behalf  of  the  Appellants  by  Mr.  Matins 
lad  Mr.  Yool^  and  on  behalf  of  the  Bespondents  by  Mr. 
imfhlett  and  Mr.  Hobhouse,  the  late  Lord  Chancellor, 
rith  that  extraordinary  industry  which  he  possessed,  im- 
lediately  after  the  argument  committed  his  opinion  to 
ftper,  and  I  was  favoured  with  a  perusal  of  that  opinion, 
^hich  I  read  with  great  attention.  My  noble  and  learned 
fiend  opposite  (Lord  Chelmsford)  also  committed  his 
pinion  to  paper,  and  he  favoured  me  with  its  perusal, 
^pon  considering  those  opinions  and  the  argument  I  had 
^eard  at  the  bar,  my  opinion  then  concurred  with  that  of 
*^e  late  Lord  Chancellor.  But  now  that  the  matter  has 
^^n  argued  a  second  time,  and  I  have  heard  the  opinion 
^f  the  Lord  Chancellor  upon  it,  and  find  that  the  opinion 
^f  my  noble  and  learned  friend  opposite  is  the  same  as  it 
^^  before,  I  cannot  say  that  I  feel  myself  so  confident  in 
^  arguments  that  have  presented  themselves  to  my  mind 
^  to  press  your  Lordships  to  adopt  them. 
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I  have  heard  the  very  able  and  very  clear  opinion  which 
the  Lord  Chancellor  has  pronounced,  and  I  cannot  help 
saying,  that  I  think  that  the  views  which  I  adopted  upon 
the  subject  after  the  first  argument  were  not  correct.  I 
feel,  therefore,  that  I  must  acquiesce  in  the  judgment 
proposed. 

Lord  Chelmsford: 

My  Lords,  this  case,  which  has  become  of  great  im- 
portance, has  been  twice  fully  and  ably  argued,  there 
having  been  a  difference  of  opinion  amongst  your  Lord- 
ships upon  the  first  argument,  which  made  it  desirable 
that  a  second  should  take  place.     Upon  the  orginal  argu- 
ment I  thought  that  tlie  decree  of  my  late  noble  and 
learned  friend,  Lord  Campbell,  could  not  be  maintained; 
but  I  came  to  this  conclusion  with  all  the  deference  dae 
to  his  great  legal  experience,  and  with  the  more  doubt  u 
to  the  soundness  of  my  views,  upon  finding  not  only 
that  he  adhered  to  his  opinion  on  hearing  the  question 
argued  in  this  House,  but  that  he  was  supported  in  it  by 
my  noble  and  learned  friend  Lord  Wensleydale,  for  whose 
judgment  (it  is  unnecessary  to  say)  I  entertain  the  most 
sincere   respect.     Aware   that   I  was  opposed  to  such 
eminent  authorities,  I  listened  to  the  second  argument 
with  the  most  earnest  and  anxious  attention ;  but  nothing 
which  I  heard  in  the  course  of  it  tended  to  shake  thd 
opinion  which  I  had  originally  formed.     I  should,  there* — 
fore,  have  been  compelled  to  state  this  opinion  under  su 
discouraging  circumstances,  if  I  had  not  happily 
fortified  by  the  concurrence  of  the  noble  and  leame^S 
Lord  upon  the  woolsack,  before  whom  the  last  argumeiw"^ 
took  place.     His  great  learning  and  long  experience  i^c3 
Courts  of  Equity  justify  me  now  in  expressing  myself 
with  some  confidence  in  a  case  in  which  his  views  coim^ 
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cide  with  mine^  and  which  is  to  be  decided  upon  equitable 
grounds  and  principles. 

In  considering  the  question,  I  propose  to  advert  to  the 
various  points  which  were  touched  upon  in  the  course  of 
both  the  arguments,  although  upon  the  last  occasion  many 
were  omitted  which  were  raised  upon  the  first.  The 
question  in  the  case  is,  whether  the  Appellants,  who 
have  an  equitable  title  as  mortgagees  of  certain  machinery 
fixed  and  placed  in  a  mill,  of  which  the  mortgagor,  James 
Taylor^  was  tenant,  are  entitled  to  the  property  which 
was  seized  by  the  sherifi*,  under  two  writs  of  execution 
issueti  against  the  mortgagor,  in  priority  to  those  execu- 
tions, or  either  of  them  ? 

The  title  of  the  Appellants  depends  upon  a  deed  dated 
the  20th  September  1858. — [His  Lordship  here  stated 
the  bill  of  sale  and  the  other  facts  of  the  case — see  ante']. 
The  machinery  sold  by  the  sherifi*  was  more  than  suf- 
ficient to  satisfy  the  first  execution,  and  the  Appellants 
claiming  a  preference  over  both  executions,  contend  that 
the  possession  taken  by  them  on  the  30th  April  entitled 
tliem,  at  all  events,  to  priority  over  the  second  execution 
of  the  11th  May.      The  great  question,  however,  is, 
whether  they  are  entitled  to  a  preference  over  the  first 
execution  by  the  mere  effect  of  their  deed  ?  or  whether 
it  was  necessary  that  some  act  should  have  been  done 
,  after  the  new  machinery  was  fixed  or  placed  in  the  mill, 
^  order  to  complete  the  title  of  the  Appellants  ? 

It  was  admitted  that  the  right  of  the  judgment  creditor, 
^ho  has  no  specific  lien,  but  only  a  general  security  over 
^  debtor's  property,  must  be  subject  to  all  the  equities 
^hich  attach  upon  whatever  property  is  taken  under  his 
^^^cution.  But  it  was  said  (and  truly  said)  that  those 
^^Uities  must  be  complete,  and  not  inchoate  or  imperfect. 
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or,  in  other  words,  that  they  must  be  actual  equitable 
estates,  and  not  mere  executory  rights. 

What,  then,  was  the  nature  of  the  title  which  the  mort^ 
gagees  obtained  under  their  mortgage  deed  ?  If  the 
question  had  to  be  decided  at  law,  there  would  be  no 
difficulty.  At  law  an  assignment  of  a  thing  which  has 
no  existence,  actual  or  potential,  at  the  time  of  the  execu- 
tion of  the  deed,  is  altogether  void,  Robinson  y.  Mae- 
donnell  ( p).  But  where  future  property  is  assigned,  and 
after  it  comes  into  existence,  possession  is  either  delivered 
by  the  assignor,  or  is  allowed  by  him  to  be  taken  by  the 
assignee,  in  either  case  there  would  be  the  ''  nomu  actu$ 
interveniens  "  of  the  maxim  of  Lord  Bacon^  upon  which 
Lord  Campbell  rested  his  decree,  and  the  properly  would 
pass. 

It  seemed  to  be  supposed  upon  the  first  argument  that 
an  assignment  of  this  kind  would  not  be  void  in  law  if  the 
deed  contained  a  license  or  power  to  seize  the  after- 
acqaired  property.  But  this  circumstance  would  make 
no  difference  in  the  case.  The  mere  assignment  is  itself 
a  sufficient  ^^  declaratio  pmcedens^^  in  the  words  of  the 
maxim ;  and  although  Chief  Justice  Tindaly  in  the  case 
of  Lunn  v.  Thornton,  said,  ^^  It  is  not  a  question  whether 
a  deed  might  not  have  been  so  framed  as  to  give  the  De- 
fendant a  power  of  seizing  the  future  personal  goods  i^ 
he  must  have  meant,  that  under  such  a  power  the  assignee 
might  have  taken  possession,  and  so  have  done  the  act 
which  was  necessary  to  perfect  his  title  at  law.  This  will 
clearly  appear  from  the  case  of  Congreve  v.  JEvetts  (q), 
in  which  there  was  an  assignment  of  growing  crops  and 
effects  as  a  security  for  money  lent,  with  a  power  for  the 


(/>}  5  Maule  &  Sel.  228. 
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lee  to  seize  and  take  possession  of  the  crops  and 
}  bargained  and  sold^  and  of  all  such  crops  and  effects 
;ht  be  substituted  for  them ;  and  Baron  Parke  said^ 
lie  authority  given  by  the  debtor  by  the  bill  of  sale 
ot  been  executed,  it  would  have  been  of  no  avail 
st  the  execution.  It  gave  no  legal  title,  nor  even 
ible  title,  to  any  specific  goods ;  but  when  executed 
ally  or  entirely,  but  only  to  the  extent  of  taking 
tsion  of  the  growing  crops,  it  is  the  same  in  our 
lent  as  if  the  debtor  himself  had  put  the  Plaintiff  in 
I  possession  of  those  crops."  And  in  Hope  v.  Hay- 
)  (a  case  much  relied  upon  by  the  Vice  Chancellor\ 
\  there  was  an  agreement  to  transfer  goods,  to  be 
rards  acquired  and  substituted,  with  a  power  to  take 
asion  of  all  original  and  substituted  goods,  Lord 
ibelly  Chief  Justice,  said,  **  The  intention  of  the 
acting  parties  was,  that  the  present  and  future  pro- 
'  should  pass  by  the  deed.  That  could  not  be  car- 
into  effect  by  a  mere  transfer ;  but  the  deed  contained 
ace  to  the  grantee  to  enter  upon  the  property,  and 
licence,  when  acted  upon,  took  effect  independentiy 
e  transfer." 

have  thought  it  right  to  dwell  a  littie  upon  these 
9  both  on  account  of  some  expressions  which  were 
in  argument  respecting  them,  and  also  because  in 
mining  the  present  question  it  is  useful  to  ascertain 
•recise  limits  of  the  doctrine  as  to  the  assignment  of 
e  property  at  law.  The  decree  appealed  against 
eds  upon  the  ground,  not  indeed  that  an  assignment 
»re  property,  without  possession  taken  of  it,  would 
id  in  equity  (as  the  cases  to  which  I  have  referred 
that  it  would  be  at  law),  but  that  the  equitable 
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18G2.        right  is  incomplete  and  imperfect  unless  there  is  subse- 
HoLROYD      qnent  possession^  or  some  act  equivalent  to  it  to  perfect 
and  Others     the  title. 

V. 

Marshall  In  considering  the  case,  it  will  be  unnecessary  to  exa- 
Otliei-s.  j^Ij^q  the  authorities  cited  in  argument^  to  show  that  if 
there  is  an  agreement  to  transfer  or  to  charge  future  ac- 
quired property,  the  property  passes^  or  becomes  liable  to 
the  charge  in  equity,  where  the  ^^uestion  has  arisen  be- 
tween the  parties  to  the  agreement  themselves.  In  order 
to  determine  whether  the  equity  which  is  created  under 
agreements  of  this  kind  is  a  personal  equity  to  be  en- 
forced by  suit,  or  to  be  made  available  by  some  act  to  be 
done  between  the  parties,  or  is  in  the  nature  of  a  trust 
attaching  upon  and  binding  the  property  at  the  instant  of 
its  coming  into  existence,  we  must  look  to  cases  where 
the  rights  of  the  third  persons  intervene. 

The  Respondents,  in   support  of  the  decree,  relied 
strongly  on  what  was  laid  down  by  Baron  Parke  in  JUogg 
V.  Baker  (*),  as  the  rule  in  equity  which  he  stated  he  hid 
derived  from  a  very  high  authority,  **  that  if  the  agree- 
ment was  to  mortgage  certain  specific  furniture,  of  whichi 
the   corpus  was  ascertained,  that  would  constitute  an. 
equitable  title  in  the  Defendant,  so  as  to  prevent  it  pass^ 
ing  to  the  assignees  of  the  insolvent,  and  then  the  assign" 
ment  would  make  that  equitable  title  a  legal  one ;  bat  if 
it  was  only  an  agreement  to  mortgage  furniture  to  be 
subsequently  acquired,  or"  (the  word  "or"  is  omitted  in 
the  report)  "  to  give  a  bill  of  sale  at  a  future  day  of  the 
furniture  and  other  goods  of  the  insolvent,  then  it  would 
cover  no  specific  furniture,  and  would  confer  no  right  in 
equity."     The  meaning  of  these  latter  words  must  be  tha* 
there  would  be  no  complete  equitable  transfer  of  the  pro* 

(8)  3  Mee.  &  Wels.  195,  198. 
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y,  because  there  can  be  no  doubt  that  the  agreement 
sd  would  create  a  right  in  equity  upon  which  the 
y  entitled  might  file  a  bill  for  specific  performance. 
Iu8  point  is  so  clear  that  it  is  almost  unnecessary  to 
r  to  the  observations  of  Lord  Eldon,  in  the  case  of  the 

Wdrre  {t\  in  support  of  it.  It  must  also  be  ob- 
ed^  that  the  proposition  in  Mogg  v.  Baker  hardly 
hcB  the  present  question^  because  it  is  not  stated  as  a 

of  an  actual  transfer  of  future  property,  but  as  an 
ement  to  mortgage,  or  to  give  a  bill  of  sale  at  a  future 
.  The  only  equity  which  could  belong  to  a  party  under 
L  an  agreement  would  be  to  have  a  mortgage  or  a  bill  of 
of  the  future  property  executed  to  him.  It  does  not 
t  a  case  like  the  present,  where  it  is  expressly  provided 
;  all  additional  or  substituted  machinery  shall  be  subject 
ne  same  trusts  as  are  declared  of  the  existing  machinery. 
Jnder  a  covenant  of  thb  description  to  hold  that  that 
t  sttaches  upon  the  new  machinery  as  soon  as  it  is 
Bed  in  the  mill,  is  to  give  an  efiect  to  the  deed  in  perfect 
formity  with  the  intention  of  the  parties,  and  as,  by  the 
08  of  the  deed,  Taylor  was  to  remain  in  possession, 
act  of  placing  the  machinery  in  the  mill  would  appear 
e  an  act  binding  his  conscience  to  the  agreed  trust  on 
llf  of  the  Appellants,  and  nothing  more  would  appear 
>e  requisite,  unless  by  the  established  doctrine  of  a 
irt  of  Equity  some  farther  act  was  indispensable  to 
^plete  their  equitable  title. 

*he  judgment  of  Lord  Campbell  resting,  as  he  states, 
U  Lord  Bacons  maxim,  determines  that  some  subse- 
Ht  act  is  necessary  to  enable  "  the  equitable  interest 
?revwl  against  a  legal  interest  subsequently  bona  fide 
tiired."    It  is  agreed  that  this  maxim  relates  only  to 
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the  acquisition  of  a  legal  title  to  future  property.  It  can 
be  extended  to  equitable  rights  and  interests  (if  at  all) 
merely  bj  analogy ;  but  in  thus  proposing  to  enlarge  the 
sphere  of  the  rule^  it  appears  to  me  that  8u£Bksient  atten- 
tion has  not  been  paid  to  the  different  effect  and  operation 
of  agreements  relating  to  future  property  at  law  and  in 
equity.  At  law  property,  non-existing,  but  to  be  acquired 
at  a  future  time,  is  not  assignable ;  in  equity  it  is  80.  At 
law  (as  we  have  seen),  although  a  power  is  given  in  the 
deed  of  assignment  to  take  possession  of  after-acquired 
property,  no  interest  is  transferred,  even  as  between  the 
parties  themselves,  unless  possession  is  actually  taken ;  in 
equity  it  is  not  disputed  that  the  moment  the  property 
comes  into  existence  the  agreement  operates  upon  it. 

No  case  has  been  mentioned  in  which  it  has  been  held 
that  upon  an  agreement  of  this  kind  the  beneficial  interest 
does  not  pass  in  equity  to  a  mortgagee  or  purchaser  im- 
mediately upon  the  acquisition  of  the  property,  except  that 
of  Langton  v.  Horton  (u),  which  was  relied  upon  by  the 
Kespondents  as  a  conclusive  authority  in  their  favour. 
I  need  not  say  that  I  examine  every  judgment  of  that 
able  and  careful  Judge  Vice  Chancellor  fVigram  with 
the  deference  due  to  such  a  highly  respected  authority. 
Langton  v.  Horton  was  the  case  of  a  ship,  her  tackle  and 
appurtenances,  and  all  oil,  head  matter,  and  other  caigo 
which  might  be  caught  and  brought  home.     The  Vkt 
Chancellor  decided,  in  the  first  place,  that  as  against  the 
assignor  there  was  a  valid  assignment  in  equity  of  tko 
future  cargo.     But  the   question  arising  between  tbic 
mortgagees  and  a  judgment  creditor,  who  had  afterwaidjB 
sued  out  a  writ  of  Fi  Fa,  his  honor,  assuming  that  th^ 
equitable   title   which   was    good   against   the   assiga^^ 


(u)  1  Hare  6^9. 
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would  not,  under  the  circumstances  of  the  case,  be  avail- 
able against  the  judgment  creditor,  proceeded  to  consider 
whether  enough  had  been  done  to  perfect  the  title  of  the 
mort^^ees,  and  ultimately  decided  in  their  favour  upon 
tiie  acts  done  by  them  to  obtain  possession  of  the  cargo. 

It  was  said  upon  the  first  argument  of  this  case  by  the 
counsel  for  the  Appellants  that  the  judgment  of  the  Vice 
Chancellor  was,  upon  this  occasion,  fettered  by  his  defer- 
ence to  the  opinion  apparently  entertained  and  expressed 
by  Lord  Cattenham  in  the  case  of  Whitworth  v.  Gau- 
gain  (»).      It  will  be  necessary,  therefore,  to   direct 
attention  for  a  short  time  to  that  case,  and  especially  as 
it  has  an  immediate  bearing  upon  the  present  occasion. 
The  case  as  originally  presented  before  Lord  Cottenham, 
was  an  appeal  from  an  order  of  the   Vice  Chancellor  of 
England  appointing  a  receiver.     The  bill  of  the  equitable 
mortgagees  was  founded  entirely  upon  alleged  fraud  and 
collusion  between  the  mortgagor  and  the  tenants  by 
elegit.     The  Defendants  had  denied  fraud  and  collusion, 
and  also  notice  of  the  mortgagee's  title  at  the  time  of 
obtwiing  possession  under  the  elegits.     The  Plaintiffs, 
in  argument,  attempted  to  set  up  a  case  not  made  by 
their  bill,   viz.,  that   independently  of  the  question  of 
fraud,  they  had  by  law  a  preferable  title  to  the  Defend- 
«nt8.     The  Lord  Chancellor  discharged  the  order  for  a 
receiver,  solely  on  the  ground  that  the  Plaintiffs  had 
fiuled  in  making  out  the  case  on  which  they  asked  for  the 
^terferenoe  of  the  Court     Upon  discharging  the  order, 
*^rd  Cottenham   is  reported  to  have  said  that  in  the 
•'Kument  a  totally  different  turn  was  given,  or  attempted 
*  be  given,  to  the  Plaintiff's  case;  viz.,  that  indepen- 
^tly  of  the  question  of  fraud,  they  had  by  law  a  pre- 
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1862.  fcrable  title  to  the  Defendants.  "  If  (he  added)  the  bUl 
IIoLROYD  had  been  framed  with  that  view,  and  the  cMm  of  the 
an  ^t  en  pi^jj^^jflpg  founded  on  that  supposed  equity,  I  should  have 
Mabsrall  required  a  great  deal  more  to  satisfy  me  of  the  validity 
of  that  equity  before  I  could  have  interposed  by  inter- 
locutory order,  because  I  find  these  Defendants  in  posses- 
sion of  a  legal  title,  although  not  to  all  intents  and 
purposes  an  estate,  yet  a  right  and  interest  in  the  land 
which  under  the  authority  of  an  Act  of  Parliament  they 
had  a  right  to  hold,  the  eligit  being  the  creature  of  the 
Act  of  Parliament,  and,  therefore,  they  have  a  pariia- 
mentary  title  to  hold  the  land  as  against  all  persons, 
unless  an  equitable  case  can  be  made  out  to  induce  this 
Court  to  interfere."  Although  Vice  Chancellor  Wiffram, 
in  Langton  v.  Horton  {w\  in  adverting  to  this  language, 
said  that  he  thought  Lord  Cottenham  intended  only  what 
his  words  literally  expressed,  that  he  would  not  interfere 
against  the  judgment  creditor  by  an  interlocutory  order 
unless  he  was  well  satisfied  of  the  validity  of  the  equity 
to  which  he  was  called  upon  to  give  summary  effect,  yet 
it  is  impossible  to  doubt  (to  use  the  expressions  of  his 
honor)  ^^  that  the  strong  leaning  of  Lord  Cottenham's 
mind  "  was  in  favour  of  the  legal  right  of  the  judgment 
creditor  over  the  equitable  title  of  the  mortgagees. 

This  opinion,  though  merely  expressed  incidentally, 
would  bo  entitled  to  the  greatest  weight  upon  the  present 
question,  if  the  law  had  not  been  since  settled  in  opposi- 
tion to  it.  For  in  consequence  of  the  ground  upon 
which  Lord  Cottenham  discharsred  the  order  for  a 
ceiver,  the  Plaintiffs  amended  their  bill,  and  inserted 
prayer  for  alternative  relief,  independent  of  fraud  an 
collusion  ;  and  the  cause  having  been  brought  on  for 

(to)  1  Hare  549. 
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ing  before  Vice  Chancellor  Wiffram,  his  honor  decided 
that  the  mortgagees  were  entitled  in  equity  to  enforce 
their  charge  in  priority  to  the  judgment  creditors  of  the 
mortgagor,  although  they  had  no  notice  of  the  equitable 
mortgage,  and  had  obtained  actual  possession  of  the  land 
by  writ  of  eligit  and  attornment  of  the  tenants. 

This  decision  was  afterwards  affirmed  by  Lord  Lynd- 
hurst  J  who  in  the  course  of  his  judgment  mentioned  the 
case  of  Abbott  v.  Stratten  (ar),  where  Sir  Edward  Sugdeuy 
then  Lord  Chancellor  of  Ireland^  had  determined  that  an 
equitable  mortgagee  was  entitled  to  priority  over  a  subse- 
quent creditor  by  judgment,  who  was  in  possession  by  a 
receiver,  and  who  had  no  notice  of  the  mortgage ;  and 
referring  to  Whitworth  v.  Gaugain  expressed  his  agree- 
ment with  the  conclusion  to  which  Vice    Chancellor 
digram  {y)  had  come  in  that  case,   and  stated  that 
''he  had  repeatedly  acted  on  the  rule,  that  an  agreement 
Innding    property    for  valuable    consideration,    though 
equitable  only,  will  take  precedence  of  a  subsequent 
judgment,  whatever  may  be  the  consideration  for  it,  and 
vrhether  it  be  obtained  in  intntum  or  by  confession." 
Whatever  doubts,  therefore,  may  have  been  formerly 
Gii.tertained  upon  the  subject,  the  right  of  priority  of  an 
^^liiitable  mortgagee  over  a  judgment  creditor,  though 
^^^^out  notice,  may  now  be   considered  to  be  firmly 
^^^^■•aUished ;  and,  according  to  the  opinion  of  Lord  St 
*(mards,  "  any  agreement  binding  property  for  valuably 
^^xisideration  "  will  confer  a  similar  right 
3t  does  not  appear  from  this  review  of  the  case  of 
Jutworth  V.  Oaugain,  that  it  could  have  had  any  in- 
ence  over  the  question  in  Langton  v.  Horton^  as  to  the 
perfection  of  the  mortgagee's  title,  unless  something 


1802. 

HoiJtOTD 

and  Otheis 

V, 

Marshall 
and  Othere. 


ix)  3  Jo.  &  Lat.  G03. 


iy)  3  llai-e  41C. 


Q  3 


224 


CASES  IN  THE  HOUSE  OF  LORDS. 


1862. 

IIOLROTD 

and  Others 

Marshall 
aud  Othen. 


had  been  done  to  perfect  It     The  point  does  not  appear 
to  have  been  at  all  noticed  by  Lord  Cottenham,  hia  ob- 
servations having  been  confined  to  the  competitiion  be- 
tween the  equitable  title  of  the  mortgagee  and  the  legal 
title  of  the  judgment  creditors.     Langton  v.  Horton  must 
therefore,  be  accepted  as  an  aulhority  that  there  may  be 
cases  In  which  an  equitable  mortgagee's  title  may  be  in- 
complete against  a  subsequent  judgment  creditor.    In 
that  case  the  delivery  of  possession  of  the  cargo  on  board 
the  vessel  was,  as  the  Vice  Chancellor  said,  '^  imposublei 
as  the  vessel  was  at  sea.     The  parties  could  do  nothing 
more  in  this  country  with  reference  to  it  than  execute  an 
instiniment  purporting  to  assign  such  interest  as  Bimii 
(the  mortgagor)  had,  send  a  notice  of  the  assignment  to 
the  master  of  the  ship,  and  await  the  arrival  of  the  ship 
and  cargo.      This  was  the  course  taken;   and  on  the 
arrival  of  the  ship  at  the  port  of  London  the  Plaintifi 
immediately  demanded  possession.''    The  cargo  was,  in 
point  of  fact,  in  possession  of  the  captain,  as  the  agent 
for  the  owner,  the  mortgagor.      It  would  have  been 
rather  a  strange  effect  to  give  to  the  assignment  of  tbe 
future  cargo,  to  hold  that  when  it  came  Into  existence  a 
trust  attached  upon  it  for  the  benefit  of  the  mortgagee, 
that  thereupon  the  captain  became  his  agent,  and  that 
the  mortgagee  thereby  acquired  a  perfect  equitable  right 
to  the  property,  which  was  valid  against  all  subsequent 
legal  claimants.    Langton  v.  Horton  may  have  been  rightly 
decided  as  to  the  necessity  for  the  completion  of  the 
mortgagee's  title  under  the  circumstances  which  there 
existed,  and  yet  it  will  be  no  authority  for  saying  that 
in  every  case  of  an  equitable  mortgage  of  future  property 
something  beyond  the  execution  of  the  deed  and  the 
coming  into  existence  of  the  property  will  be  necessary* 
It  certainly  api)ears  to  be  putting  too  greatastreas 
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upon  this  case^  to  urge  it  as  an  authoritj  that  an  equit-         1862. 

able  title  would  have  been  defective  if  certain  circum-      Holrotd 

itances  had  not  existed^  when  the  existence  of  those  ^^ 

BJrcnmBtances  was  established  in  proof  and  made  the     Marshall 

.  .  and  Others* 

ground  of  the  decision. 

But  if  it  should  still  be  thought  that  the  deed^  together 
with  the  act  of  bringing  the  machinery  on  the  premises^ 
were  not  sufficient  to  complete  the  mortgagee's  title^  it 
may  be  asked  what  more  could  have  been  done  for  this 
purpose.  The  trustee  could  not  take  possession  of  the 
new  machinery,  for  that  would  have  been  contrary  to  the 
provisions  of  the  deed  under  which  Taylor  was  to  remain 
in  possession  until  default  in  payment  of  the  mortgage 
money  after  a  demand  in  writing,  or  until  interest  should 
have  become  in  arrear  for  three  months ;  and  in  either  of 
these  events  a  power  of  sale  of  the  machinery  might  be 
exercised.  And  if  the  intervenient  act  to  perfect  the 
title  in  trust  be  one  proceeding  from  the  mortgagor,  what 
stronger  one  could  be  done  by  him  than  the  fixing  and 
placing  the  new  machinery  in  the  mill,  by  which  it  be- 
came^ to  his  knowledge,  immediately .  subject  to  the 
operation  of  the  deed  ? 

I  asked  Mr.  Amphlett,  upon  the  second  argument, 
what  *^  navus  actus  "  he  contended  to  be  necessary,  and 
he  replied  **  A  new  deed."  But  this  would  be  incon* 
nstent  with  the  terms  of  the  original  deed,  which  em- 
braces the  substituted  machinery,  and  which  certainly 
was  operative  upon  the  future  property  as  between  the 
parties  themselves.  And  it  seems  to  be  neither  a  con^ 
venlent  nor  a  reasonable  view  of  the  rights  acquired 
under  the  deed,  to  hold  that  for  any  separate  article 
brought  upon  the  mill  a  new  deed  was  necessary,  not  to 
transfer  it  to  the  mortgagee,  but  to  protect  it  against  the 
legal  claims  of  third  persons. 

q4 


226 


CASES  IN  THE  HOUSE  OF  LORDS. 


1802. 

IIoLRClYO 

and  Otlios 

V, 

Marsrall 
and  Others. 


But  if  something  was  still  requisite  to  be  done,  and 
that  by  the  mortgagor,  I  cannot  help  thinking  that  the 
account  delivered  by  Taylor  to  the  mortgagees  of  the  old 
machinery  sold,  and  of  the  new  machinery  which  was 
added  and  substituted,  was  a  sufficient  '^  navus  aettu 
interveniensP  amounting  to  a  declaration  that  Tayhr 
held  the  new  machinery  upon  the  trusts  of  the  deed. 

Lord  Wensleydale : 

My  noble  and  learned  friend  will  forgive  me,  but  that 
was  not  mentioned  in  the  bilL 

Lord  Chelmsford: 

My  noble  and  learned  friend  is  quite  correct  in  that; 
it  must  be  taken  that  that  was  not  mentioned  in  the  bill, 
and  that  was  the  answer  given  when  I  urged,  in  the  course 
of  the  argument,  that  that  account  must  be  taken  to  be  a 
sufficient  actm.  But  still  I  am  stating  what  my  views 
are  of  the  whole  of  the  case.  I  think  that  the  account 
delivered  by  Taylor  to  the  mortgagees  of  the  whole  ma- 
chinery which  was  added  and  substituted,  was  a  Bufficient 
nevus  actus  interveniens,  amounting  to  a  declaration  that 
Taylor  held  the  new  machinery  upon  the  trusts  of  the 
deed,  the  only  act  which  could  be  done  by  him  in  con- 
formity with  it ;  and  it  is  difficult  to  understand  for  what 
other  reason  such  an  account  should  have  been  rendered. 
As  between  themselves,  it  is  quite  clear  that  a  new  deed 
of  the  added  and  substituted  machinery  was  unnecessary 
no  possession  could  be  delivered  of  it,  because  it  would 
have  been  inconsistent  with  the  agreement  of  the  par- 
ties ;  and  anything,  therefore,  beyond  this  recognition  of 
the  mortgagee's  right  appears  to  be  excluded  by  the 
nature  of  the  transaction. 

I  will  add  a  very  few  words  on  the  subject  of  the 
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notice  of  the  claiin  of  tlie  mortgagees  to  ike  judgment       ^^2* 

creditor.     I  think  that  the  equitable  title  would  prevail     Holroyd 

even  if  the  judgment  creditor  had  no  notice  of  it^  accord-  ^^ 

ins  to  the  authorities  which  have  been  already  observed    Marshall 
.  .  and  OthtX8» 

upon.     It  is  true  that  Lord  Cottenham,  in  the  case  of 

Metcalfe  v.  The  Archbishop  of  York  {z\  said  that  if  the 

Plidntiff^  in  that  case,  was  entitled  to  the  charge  upon  the 

vicarage  under  the  covenant  and  charge  in  the  deed  of 

181 19  **  then,  as  the  Defendants  had  notice  of  that  deed 

before  they  obtained  their  judgment,  such  charge  must  be 

preferred  to  that  judgment.'*    This  appears  to  imply  that 

his  opinion  was,  that  if  the  judgment  creditor  had  not  had 

notice,  he  would  have  been  entitled  to  priority.     Much 

stress,  however,  ought  not  to  be  laid  up<m  an  incidental 

observation  of  this  kind,  where  notice  had  actually  been 

given,  and  where,  therefore,  the  case  was  deprived  of  any 

Bach  argument  in  favour  of  the  judgment  creditor.     If 

Lord  Cottenham  really  meant  to  say  that  notice  by  the 

judgment  creditor  of  the  prior  equitable  title  was  ncces- 

^  in  order  to  render  it  available  against  him,  his  opinion 

^  opposed  to  the  decisions  which  have  esfnblished  that  a 

judgment  creditor,  with  or  without  notice,  must  take  the 

Pn)perty,   subject  to  every  liability   under    which  ^e 

debtor  held  it. 

■The  present  case,  however,  meets  any  possible  difficulty 

^P^U  the  subject  of  notice,  because  it  appears  that  the 

dee^  was  registered  as  a  bill  of  sale,  under  the  provisions 

®f  the  17th  &  18th  Vict.  chap.  36.     It  was  argued  that 

""^  Act  was  intended  to  apply  to  bills  of  sale  of  actual 

*M^ng  property  only,  and  it  probably  may  be  the  case 

"*t  sales  of  future  property  were  not  within  the  contem- 

P^tion  of  the  Legislature ;  but  there  is  no  ground  for  ex- 

(s)  1  Myl.  &  Cr.  556  ;  Id^47,  10. 
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eluding  them  from  the  provisioiis  of  the  Act ;  and  npoi 
the  question  of  notice^  the  register  would  furnish  the  same 
information  of  the  dealing  with  future  as  with  existing 
property,  which  is  all  that  is  required  to  answer  the 
objection. 

I  think  that  the  late  Lord  Chancellor  was  right  in 
holding  that  if  actual  possession  of  tiie  machinery  in 
question  before  the  sheriff's  officer  entered  was  necessarji 
tiiere  was  no  proof  of  such  possession  having  been  taken 
on  behalf  of  tiie  mortgagee.  But  upon  a  careful  con- 
sideration of  the  whole  case,  I  am  compelled  to  differ  with 
him  upon  the  ground  on  which  he  ultimately  reversed 
Vice  Chancellor  Stuarfs  decree.  I  think,  therefore,  that 
his  decree  should  be  reversed,  and  that  of  tiie  Vice  Chair 
cellor  affirmed. 


Mr.  Malins  asked  the  direction  of  the  House  as  to 
costs.  The  Vice  Chancellor  gave  the  costs  of  the  sheriff 
below.  Your  Lordships  have  given  the  Respondents  the 
costs  of  the  petition  of  appeal  to  the  Court  below.  I 
understand  your  Lordships  to  confirm  the  decree  of  tbe 
Vice  Chancellor.  That  would  include  the  costs  of  the 
sheriff  as  well  as  the  costs  of  the  Respondents. 

The  Lord  Chancellor : 

There  can  be  no  costs  of  this  appeal.  The  petition  of 
re-hearing  to  the  Court  below  is  dismissed  with  coets; 
therefore  all  persons  affected  by  that  petition  of  re-hei^ 
ing  will  get  their  costs  below. 

The  following  Order  was  afterwards  entered  on  ^ 
Journals : — 

**  That  the  decree  or  decretal  order  of  the  Court  rf 
Chancery,  of  the  22d  of  December  1860,  be  reversed; 
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ftnd  iha,t  the  petition  for  re-hearing,  presented  by  the  said 
Bespondent,  JEmil  Preller,  to  the  Lord  High  Chancellor 
be  dismissed^  with  costs ;  and  that  the  cause  be  remitted 
back  to  the  Court  of  Chancery,  to  do  therein  as  shall  be 
JQSt^  and  consistent  with  this  judgment" 
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Lords'  Journals,  4th  August  18(>2. 


G.  A,  E.  Wall      - 

John  Cockerell  and  Others 


-  Appellant. 

-  Respondents* 


Whkrb  money  is  entmsted  by  ^ .  to  his  0olicit4)r  for  investmenty  bot 
without  any  pariicolai  inyestment  being  then  in  contemplation, 
and  is  allowed  to  remain  in  the  hands  of  the  solicitor,  the  amount 
becomes  a  debt  dne  from  the  solicitor  to  ^.  If  the  solicitor  after- 
wards misapplies  the  money,  and  to  cover  his  fraud  obtains  from 
another  client,  B,j  upon  a  false  representation^  a  transfer  of  J^.'s 
equitable  interest  under  a  previously  executed  mortgage,  no 
money  of  A.  being  then  piud  to  JB.,  the  transfer  thus  obtained 
may,  on  B.  discovering  the  fraud,  be  set  aside  in  equity,  for  no 
money  of  A.  having  been  received  by  B,  at  the  time  the  transfer 
was  executed,  no  interest  passed  to  ^.  by  its  execution. 

What  circumstances  may  constitute  acquiescence  of  B.  in  the 
solicitor's  fraud,  and  deprive  him  of  the  right  to  relief. 


1868. 

February  10, 
12,  26. 

EquUahle 

Interest. 

Acquiescetiee. 

Fraud. 

Solicitor, 


The  Appellant  was,  under  the  wills  of  his  father,  who 
died  in  1843,  and  his  brother,  who  died  in  1845,  entitled 
for  life  to  considerable  real  and  personal  estate.  Messrs. 
Benry  and  Cheslyn  Hall  had  acted  as  the  solicitors  for 
^^  persons,  and  after  their  deaths,  for  the  Appellant, 
^'^0  placed  the  greatest  confidence  in  them.  In  1845, 
^  Halls  instituted  a  suit  in  his  name  as  against  them- 
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Belves  for  the  administration  of  the  will  of  the  brotihori 
who  had  appointed  them  sole   executors  and  tmstees 
lliereof.     This  was  a  friendly  suit,  and  was  entirdy 
under  their  controL    They  were  also  the  solidtors  for 
the  Respondents,  the  trustees  under  the  marriage  setdd- 
ment  of  Mr.  and  Mrs.  Chieve ;  but  neither  the  Appel- 
lant nor  the  Respondents  knew  this  double  profesnonil 
relationship.    Before  1851,  the  Appellant  had  borrowed 
from  different  persons  sums  of  money,  amounting  to 
22,600  L,  in  some  of  which  transactions  (but  not  in  all) 
the  Halh  had  acted  as  his  solicitors.     In  1851,  all  the 
mortgages  given  to  secure  the  various  sums  constitutii^ 
the  22,600  Z.  were  assigned  to  a  Mr.  Essington,  and  the 
Halls  received  the  profits  of  the  estates,  and  piud  the 
interest  on  the  mortgages  to  that  gentleman.    In  J^efitv- 
ary  1853,  the  Halls,  in  the  character  of  soUcitors  to  the 
trustees  (the  Respondents),  received  a  sum  of  15,000  il, 
with  directions  to  invest  the  same.    They  first  paid  the 
whole  into  their  bankers,  not  distinguishing  it  from  their 
own  money ;  they  then  invested  10,000  /.  of  it  on  a  valid 
security,  and  appropriated  the  remaining  5,000  L  to  their 
own  use  in  paying  off  a  debt  due  from  themselves  U^ 
their  bankers;  but  they  wrote  to  inform  Mr.  Grieve iiiMMm 
all  the  money  had  been  duly  invested,  and  that  thok. 
interest  "  will  be  paid  through  our  house.**     An  inquar^ 
having,  on  the   18th  April  1853,  been  made  of  the*:" 
whether  the  whole  15,000  Z.  had  been  lent  to  one  persoM^ ^ 
Cheslyn  Hall  wrote  to  Mr.  Grieve,  **  The  15,000  L  wfc« 
lent  in  one  sum  to  one  party.     You  shall  have  our  acooui»- ■ 
on   your  arrival  in  town,  with  a  full  statement  of  th-^ 
securities  and  all  other  particulars.**    In  the  course  o"* 
April  they  had  a  transfer  of  a  mortgage  of  1,000  L,  giv©* 
by  the  Appellant  to  a  Mr.  Bulpett,  and  a  mortgage  fo^ 
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>  Lf  properly  prepared  by  counsel.     The  latter  was        ^803. 
ibed  in  the  instructions  as  "  a  new  mortgage  for        Wall 
I L  to  the  same  parties  as  have  taken  the  transfer  of    Cocksrbll 
BuipetVa  security."    The  Appellant  executed  the    ^^  Others, 
fer  some  lime  in  the  month  of  May  1853  on  a  false 
Mentation  by  the  Halls  that  it  was  a  mere  transfer  of 
dsting  mortgage,  as  Mr.  Bulpett  had  desired  to  be 
off.    He  denied  any  recollection  of  his  execution  of 
oortgage  for  4,000  L,  and  on  neither  occasion  did  he 
ye  any  money  whatever  on  account  of  his  execution 
1006  deeds.     The  execution  of  them  was  obtained  by 
ETo/Zf  for  the  purpose  of  covering  their  fraud  as  to 
i,000  /.     On  the  14th  July  1853,  Cheslyn  Hall  wrote 
[r.  Grieve  a  letter,  showing  that  10,000  Z.  had  been 
lied  on  one  security,  and  containing  the  following 
ment  as  to  the  other  sum,  ^^  5,000  /.  has  been  ad- 
ed  on  the  Worthy  Estate  in  Hampshire,  belonging  to 
rge   Wall,  Esq.,  of  ample  value."    During  all  this 
I  Mr.  Bulpett  was  pressing  the  Halls  for  payment  of 
1,000  Z.  secured  to  him,  but  could  never  obtain  a 
lement.     In  the  year  1854,  the  Respondents  dismissed 
Halls  from  being  their  solicitors,  and  appointed  Mr. 
nngton,  who  in  July  of  that  year  pressed  them  to  give 
the  securities  for  the  15,000  Z.     In  that  month  the 
»fli  laid  instructions  before  Mr.  Du  Bois  for  preparing 
ids,  one  of  which  was  described  to  be  "  a  draft  mort- 
je  deed  "  from  the  Appellant  to  the  Respondents,  con- 
ning a  covenant  to  effect,  and  assign,  policies  on  the 
B  of  the   Appellant.     The  instructions   alleged  that 
l^ese  policies  were  intended  as  a  collateral  security  for 
Payment  of  a  mortgage  debt  of  4,000  Z.,  but  have  not 
yet  been  assigned  to  the  mortgagees.     It  is  now  pro- 
•^  to  make  a  farther  advance  of  1,000  /.  to  Mr.  Wall 
^  the  same  mortgagees."      On  23d  August  1854,  the 
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drafts  were  prepared,  and  on  the  26th  the  Halts  sent  to 
Mr.  Du  Bois  a  request  to  make  them  ^^  bear  date  the  day 
after  the  original  mortgage  (1st  March  1853)^  as  the 
farther  loan  was  actually  effected  at  that  time ;  the  whole 
6^000  Z.  advanced  was  one  transaction,  but  on  account  of 
the  arrangements  consequent  on  effecting  the  policies, 
the  whole  transaction  was  not  completed  at  the  same 
time."  Mr.  Du  Bois  declined  to  do  this,  but  made  an 
alteration  in  the  recitals,  which  he  said  would  "  render  It 
unnecessary  that  the  deeds  should  be  dated  on  any  other 
day  than  the  day  of  execution."  The  Halls^  however, 
changed  the  date  to  1st  August  1853.  On  Ist  September 
1854,  tlie  Halls  delivered  to  Mr.  Rivington  deeds  which 
they  alleged  to  be  the  securities  for  the  15,000  /.  Among 
these  was  a  deed,  dated  1st  March  1853,  from  the  Ap- 
pellant to  the  !Respondents,  being  *^  a  mortgage  of  his 
interest  in  the  real  and  personal  estates  of  his  father  and 
brother,  with  a  covenant  to  effect  and  assign  a  policy  on 
his  life  for  4,000  /.,  and  interest,"  two  policies,  one  for 
2,000  /.,  and  another  for  3,000  L^  an  assignment  of  these 
policies,  and  the  "  farther  charge  for  1,000  /.,"  which  had 
been  fraudulently  dated  1st  August  1853. 

The  Appellant,  finding  that  he  did  not  receive  from 
the  Halls  the  money  which  they,  under  his  l&ther's  and 
brother's  wills,  were  bound  to  pay  him,  filed  a  bill  against 
them  in  September  1855,  praying  for  accounts.     On  the 
11th  October  1855,  the  Appellant  received  a  notice  froio. 
the  Respondents  of  their  intention  to  sell  his  interest  ix^ 
the  real  and  personal  estate  comprised  in  the  deed  o^ 
March  1853.     He  at  first  denied  having  ever  executed 
any  mortgage  to  the  Respondents.     In  November  a  wAt 
was  issued   at  their  suit  against  the   Appellant    Kp« 
Watersy  the  then  attorney  and  solicitor  for  the  Appellanty 
wrote  to  Mr.  Rivington  asking  for  some  explanation,  9S%d 
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yed  in  answer  a  statement  which  showed  that  the 
K>iidents  had  some  claims  in  respect  of  a  mortgage, 
there  were  arrears  of  interest  due  thereon,  and  that 
were  prepared  to  enforce  their  claims.  As  the  great 
tulty  in  the  way  of  any  arrangement  appeared  to  be 
mpossibility  of  obtaining  any  account  from  the  Halls^ 
Bwington  suggested  that  the  Appellant  should  let 
ment  go  by  default,  and  that  course  was  adopted, 
judgment  entered  up  for  5,210/.  15^.  T  d.  In 
Mker  1855  the  HalU  put  in  an  answer  to  the  suit  of 
tmber  in  that  year,  in  which  answer  they  alleged  the 
ence  of  a  previous  suit  against  them  in  the  same 
icter,  and  for  the  same  purpose.  The  suit  of  Sep^ 
rr  1855  was  thereupon  dismissed,  but  as  the  earlier 
was  really  the  one  which  the  Halls  had  instituted  as 
tier  of  form,  of  which  they  had  the  entire  control, 
in  which  they  had  taken  no  steps  that  could  compel 
iflelves  to  render  any  accounts,  the  Court  substituted 
Waters  for  them  as  solicitor  for  the  Appellant.  The 
Ef  constantly  evaded  rendering  any  accounts,  and  it 
not  until  some  time  after  they  had  been  declared 
urupts,  namely,  in  Afril  1859,  that  the  Appellant 
ined  from  the  assignees  any  real  information  as  to  the 
B  of  his  affairs  with  them.  His  solicitor,  Mr.  Flower^ 
\  received  papers  belonging  to  the  Appellant,  which 
up  to  then  been  retained  by  the  HalUy  and  it  was 
ad  that  there  had  not  been  any  advance  really  made 
the  Respondents  to  the  Appellant,  but  that  the  whole 
'  *'a  firaudulent  device  of  the  Halls  to  account  for  the 
rious  embezzlement  of  funds  belonffinff  to  the  Re- 
idents."  Mr.  Flower  suggested  a  reference  of  the 
)le  matter  to  a  member  of  the  equity  bar.  The  sug- 
tion  was  declined,  and  on  the  26th  May  1859  the 
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Appellant  filed  his  bill  in  Chancery  to  set  aside  the 
securities  held  by  the  Kespondents. 

The  cause  came  on  for  hearing  before  the  Master  of  the 
Bolls,  who  thought  that  the  Appellant  was  entitled  to 
the  relief  he  prayed,  and  on  3d  May  1860  made  a  decree 
accordingly.  On  appeal  to  Lord  Chancellor  Campbell^ 
the  decree  was,  on  7th  December  I860,  reversed,  on  tlie 
ground  that  after  the  notice  of  the  mortgage  in  October 
1855,  the  Appellant  had  so  acted  as  to  acquiesce  in  the 
claims  of  .the  Respondents.  The  present  appeal  was 
then  brought. 

The  Solicitor  General  (Sir  R.  Palmer)  and  Mr. 
John  Pearson  for  the  Appellant. 

So  far  as  the  Appellant  is  concerned,  there  never  was 
any  consideration  for  the  deeds.  In  fact,  he  never  re- 
ceived, and  the  Respondents  never  paid  to  him,  or  on  his 
account,  any  money  whatever.  The  Respondents  en- 
trusted the  Halls  with  their  money ;  the  Appellant  en- 
trusted them  with  his  deeds.  The  Halls  misappropriated 
the  money,  and  then,  some  time  afterwards,  fraudulendy 
transferred  the  deeds.  No  title  to  hold  the  deeds  was 
created  by  that  transfer ;  no  equitable  interest  passed. 

It  is  a  settled  principle  at  law,  that  when  one  man  ha& 
to  pay  money  to  another,  his  obligation  is  not  dischargeGi 
by  merely  taking  a  credit  with  the  agent  of  that  other- ^ 
Todd  V.  lieid  (a),  Bartlett  v.    Pentland  (i),    Scott  ^- 
Irving  (c),  and  this  principle  was  applied  in  equity  b 
the  Master  of  the  Rolls  in  Young  v.  White  (rf),  and 
V.  Grey  (e) ;  and  there  the  fact  that  no  defence  had  bc^ 


(a)  4  Bam.  &  Aid.  210. 
\h)  10  Barn.  &  Cres.  700. 
(e)  1  Barn.  &  Ad.  605. 


(rf)  7  Beav.  506. 
(c)  8  Beav.  147. 
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made  to  an  action  on  a  bond  for  the  amount  was  held  to 
be  no  ground  for  refusing  equitable  relief.  Vandaleur 
V.  Blagrave  (/)  is,  from  its  peculiar  circumstances,  a  still 
stronger  authority  to  the  same  effect. 

The  equity  on  which  the  Appellant  claims  relief  is, 
that  until  he  obtained  possession  of  the  papers  in  1859, 
lie  was  in  utter  ignorance  of  the  real  nature  of  the  trans- 
action*  No  admission  made  by  him  while  so  ignorant 
can  be  used  against  him.  He  had  no  reason  to  suspect 
that  the  Halls  had  committed  a  fraud  upon  him ;  but,  on 
the  other  hand,  the  Respondents  had  reasons  for  their 
suspicions,  did  know  that  the  Halls  had  untruly  repre- 
sented the  mode  in  which  the  15,000  Z.  had  been  invested, 
and  had,  in  consequence,  dismissed  the  Halls,  and  ap- 
pointed another  solicitor. 

The  Appellant  did  nothing  to  confirm  the  transaction, 
except  while  he  was  in  this  state  of  ignorance,  and  so  is 
iM)t  bound  by  acquiescence,  Murray  v.  Palmer  (ff),  where 
Lord  Redesdale  said  (A),  "  Nothing  will  amount  to  a  con- 
firmation of  a  fraudulent  transaction  but  an  act  done  by 
lie  party  after  he  has  become  fully  aware  of  the  fraud," 
^d  ^^  he  must  be  aware  that  the  act  he  is  doing  is  to 
We  the  effect  of  confirming  an  impeachable  transaction," 
•  doctrine  which  had  previously  been  fully  stated  in 
Chesterfield  v.  Janssen  (/),  and  was  acted  on  in  Wood  v. 
-bournes  (A).      Acquiescence   and   confirmation  may  be 
^'^ted  as  identical,  but  as  Lord  Justice  Turner  says,  in 
-^^   Life  Association   of  Scotland  v.  Liddal  (/),  acqui- 
®*^iice  imports  full  knowledge,  which  certainly  did  not 
*^^^t  in  this  case. 
•*^lie  money  here  was  not  paid  by  the  Respondents  to 


(-0  6  Beav.  505. 
^)  2  Sch.  &  Lef.  474. 
l*>  Id.  486. 


(i)  1  Atk.  301  ;  2  Vcs.  125. 

(k)  18  Ves.  120. 

(0  3  I)e  G.  Fi,  &  Jo.  74. 
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1863.        the  Halls  for  the  purpose  of  this  mortgage,  but  had  been 
Wall       previously  deposited  by  them  with  the  Halls  for  invest- 
CocKERELL   ^^^^  **  ^^^^  discretion.     It  was  a  debt  due  firom  them, 
and  Others.    The  knowledge  possessed  by  them,  they  being  criminals  in 
this  matter,  may  perhaps  not  be  imputable  to  either  of  the 
parties  to  whom  they  acted  as  solicitors ;  but  here  it  is  cer- 
tain that  the  Respondents  had  earlier  means  of  knowledge 
than  the  Appellant,  had  acted  to  a  certain  extent  on  that 
knowledge,  and  that  consequently,  if  the  question  of  ac- 
quiescence is  to  be  determined  as  a  matter  of  fact,  had 
better  means  than  the  Appellant  of  discovering  and  reme- 
dying the  mischief. 

Mr.  Selwyn  and  Mr.  Surrage  for  the  Respondents. 

There  is  now  no  doubt  that  the  Appellant  did  execute 
the  deeds,  and  his  acquiescence  here  is  conclusive  agunst 
him.     By  that  acquiescence  he  has  prevented  the  Re- 
spondents from  putting  themselves  into  the  same  situation 
in  which  they  stood  when  the  deeds  were  executed.    It 
is  even  now  admitted,  that  if  the  money  had  been  actually 
paid  to  the   Halls  for  the   Appellant,  the    transaction 
could  not  have  been  disputed.     That  admission  decides 
the  whole  question.     The  money  had  been  paid  to  them 
with  authority  to  invest  it.     It  did  not  matter  whether 
that  authority  was  given  at  along  or  a  short  period  before 
the  investment  took  place.     The  authority  operated  up 
to  the  moment  of  the  investment,  and  at  first  the  Appel- 
lant, when  called  on  to  pay,  did  not  do  more  than  den^ 
that  he  had  intended  to  execute  a  deed  of  this  particular 
sort,  or  that  he  recollected  executing  it.   The  money  mu** 
be  treated  as  paid  for  the  use  of  the  Appellant.     He  had 
given  the  Halls  a  general  authority  to  borrow  money  fo^ 
him,  just  as   the   Respondents  had  given  the  Halls   * 
general  authority  to  lend  money  for  them.     For  the  pur- 
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poses  of  this  case  payment  of  the  money  to  the  Hallsy  in         1863. 
February  1853,  for  the  purpose  of  investment  by  them,  is        Wall 
precisely  the  same  as  payment  of  it  for  that  purpose  in    Cockerell 
September  1854.     All  the  statements  in  the  deeds  admit    ^^  Others. 
the  payment,  and  there  are  the  express  acknowledgments 
on  the  deeds  in  the  shape  of  receipts  for  the  money  paid. 
These   are   conclusive   against    the  Appellant.     After- 
wardsj  and  when  he  was  dealing  with  Mr.  Rivington  as 
the  solicitor  for  the  Bespondents,  he  never  disputed  that 
the  money  must  be  treated  as  received  by  the  Halh  on 
his  account;  and  after  that  l\e  consented  to  a  judgment 
by  default  agunst  himself  for  the  amount  of  the  principal 
sum  secured  by  the  deeds.     In  Perry  v.  Holl  {m)  this 
subject  of  the  powers  to  be  exercised  by  an  agent,  and  of 
the  extent  and  effect  of  a  confirmation  of  his  acts  by  his 
principal,  was  fully  discussed ;  and  there,  although  the 
words  of  a  power  did  not,  in  strictness,  authorise  an  act  done 
by  the  attorney  to  whom  it  was  given,  yet,  when  coupled 
with  a  correspondence  between  the  attorney  and  the  client, 
showing  that  the  latter  had  believed  the  power  to  have 
that  effect,  and  therefore  had  desired  it  to  be  so  exercised 
when  occasion  should  require,  the  client  was  not  after- 
guards permitted  to  dispute  the  act  which  the  attorney  had 
P^'eviously  done.  And  in  that  case,  too,  an  actual  payment 
^^  money  to  an  attorney  acting  under  a  power  was  held  not 
^  l>e  necessary  to  enable  him  to  give  a  discharge.     The 
^^*^es  of  Todd  V.  Reid  (»),  and  Bartlett  v.   Pentland  (o), 
*^^  not  in  point  here,  for  they  related  to  a  special  custom 
*^ong  brokers,  by  the  operation  of  which  in  those  cases 
"^^  debt  of  one  man  was  sought  to  be  paid  with  the  money 
^  Another. 

^hen  what  is  the  nature  of  the  relief  sought  by  this 

Km)  2  De  G.  Fi.  ^  Jo.  38.  (o)  10  Barn.  &  Cres.  760. 

in)  4  Barn.  &  Aid.  210. 

k2 


238  CASES  IN  THE  HOUSE  OF  LORDS. 

1863.  bill?  It  is  asking  equity  to  interfere  to  deprive  the  Re- 
Wall  epondents  of  the  benefit  of  rights  which  they  have  duly 
CocKKRRLL  ^staUished  at  law.  Fraud  is  alleged,  but  no  fraud  was 
and  Otbera.  committed  by,  or  in  the  least  degree  alleged  to  have  been 
known  to  the  Respondents.  Under  such  circumstances  a 
Court  of  Equity  will  not  interfere  to  prevent  a  party 
from  getting  the  fruits  of  a  judgment  he  has  obtained  at 
law,  Protheroe  v.  Forman  (/?),  and  there  too  the  judgment 
was  only  signed  by  default,  and  there  were  circumstances 
in  the  case  which  showed  that  the  act  of  suflfering  the 
judgment  to  be  signed  had  not  been  the  deliberate  act  of 
the  party  to  be  bound  by  it.  Here  it  was  his  deliberate 
act  after  his  own  attention  had  been  distinctly  called  to 
the  Respondents'  claim,  after  his  suspicions  had  been 
roused  as  to  the  Halh,  and  after  he  had  dismissed  them, 
and  employed  another  solicitor,  and  was  actually  pro- 
ceeding against  them  in  equity.  These  circimastances 
amount  to  an  acquiescence  which  is  binding  on  him. 

Mr.  Pearson  replied. 

26  February.  The  Lord  Chancellor  (Lord  Westbttry) : 

My  Lords,  the  Respondents  are  the  trustees  of  the 
marriage  settlement  of  Mr.  and  Mrs.  Grieve.     They  em- 
ployed as  their  solicitors  Henry  and  Cheslyn  Hall,  who 
were  in  partnership  as  solicitors  in  London,     A  sum  of 
15,000 1,  having  become  payable  to  the  Respondents  bB 
such  trustees,  they  directed  it  to  be  paid  to  Messrs.  Hall* 
to  be  invested  upon  mortgages  to  be  found  by  MesarB- 
HalL    The  money  was  accordingly,  on  tlie  4th  Febrwtff 
1853,  paid  into  the  banking  house  of  Messrs.  2>i!«maB« 
Company,  the  bankers  of  Messrs.  Holly  to  the  credit  oi 

(p)  2  Swanst.  227. 
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their  private  account.  The  money  was  not  in  any  man- 
ner separated  or  distinguished  from  the  monies  belong- 
ing to  the  Messrs.  Hall.  No  particular  securities  were 
in  contemplation  at  the  time  of  such  payment.  The  sum 
of  15^000  /.,  therefore,  became  in  law  a  debt  due  to  the 
Bcfipondents  from  Messrs.  Hall, 

The  first  use  which  the  Messrs.  Hall  made  of  part  of 
the  money  so  acquired  was  to  apply  about  5,000  Z.  in  dis- 
charge of  a  debt  due  from  them  to  their  bankers.  They 
then  invested  10,000  /.  upon  mortgage  of  an  estate 
belonging  to  a  Mr.  Commerelly  and  represented  to  their 
clients^  thie  Kespondents,  that  the  whole  of  the  15,000  /. 
had  been  duly  invested,  and  upon  one  security.  Interest 
on  the  15,000  Z.,  as  if  it  had  been  so  invested,  was  paid 
by  Messrs.  Hall  to  the  parties  entitled  under  the  trust. 

In  the  year  1854  the  Respondents  became  dissatisfied 
with  Messrs.  Hall;  and  in  Jult/  of  that  year  they  were 
discharged  from  being  solicitors  to  the  Respondents,  and 
the  securities  for  the  15,000  /.  were  demanded. 

Messrs.  Hall  were  the  confidential  solicitors  of  the 
Appellant,  who  was  a  very  young  man,  entitled  for  life 
to  large  real  estates,  of  which  the  Halls  had  the  entire 
''management.     They  were  also  the  trustees  and  executors 
^f  the  will  of  the  Appellant's  brother,  and  had  the  whole 
Patrol  of  the  property  which  the  Appellant  was  entitled 
*^  under  that  will.     The  Appellant  was  completely  in 
"'^ir  power,  and  placed  in  them  the  most  absolute  confi- 
^^Uce.     The  Halls,  therefore,  formed  the  design  of  getting 
"^^  Appellant  to  execute  deeds  which  they  might  hand 
^^T  to  the  Respondents  as  the  securities  for  the  5,000  Z. 
^'^ich  they  had  appropriated  to  their  own  use.     Accord- 
ingly, they  prepared  two  deeds  of  mortgage  of  the  life 
interest  of  the  Appellant  in  the  Worthy  Estate,  one  for 
^W  sum  of  4,000  Z.,  and  another  for  the  sum  nf  1,000  Zv 
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1003.        The  mortgage  for  4,0007.  is  made  to  bear  date  on  ike 
Wall       let  March  1853.     The  mortgage  for  1,000  /.  bears  date 

CocKERELL    ^^  ^^t  of  August  1853. 

and  Others.  Policies  of  insurance  on  the  life  of  the  Appellant  are 
included  in  both  securities ;  but  the  policy  included  in 
the  mortgage  for  4,000  Z.  was  effected  in  1849,  and  that 
included  in  the  mortgage  for  1,000  h  was  not  effected 
until  the  5th  July  1853,  which  appears  to  be  the  reason 
why  that  deed  was  made  to  bear  date  the  1st  of  August 
1853. 

The  Respondents  having  become  very  peremptory  in 
their  demands  for  the   securities,  Messrs.  Hall  on  the 
1st  September   1854  delivered  the  mortgage  deeds  for 
10,000  Z.,  together  with  these  two  mortgages  for  4,000  L 
and  1,000  Z.,  and  the  policies  of  insurance,  to  the  solicitor 
of  the  Respondents.     They  were  accepted  without  diffi- 
culty, and  no  inquiry  appears  to  have  been  made.    And 
yet  the  circumstances  were  such  as  should  have  awakened 
very  grave  suspicions  on  the  part  of  the  trustees,  who  had 
already  seen  fit  to  discharge  Messrs.  Hall  from  being 
their  solicitors.     On  the  9th  of  February  1853,  Messrs. 
Hall  had  written  to  Mr.  Grieve  that  they  had  **  concluded 
the  arrangements  as  to  the  new  mortgage,^  namely,  the 
mortgage  for  the  15,000  /.    On  the  20th  April  1853,  Mr. 
Cheslyn  Hall  had  written  to  Mr.  Grieve  in  these  words : 
**  The  15,000  Z.  was  [were]  lent  in  one  sum  to  one  party.** 
These  definite    statements  were    contradicted    by  the 
securities  delivered. 

When  the  Appellant  executed  the  deed  of  1st  MarA 
1853  is  not  clearly  ascertained,  but  it  certainly  was  not 
until  long  after  the  date  of  the  instrument.  As  to  th® 
deed,  dated  the  1st  August  1853,  it  is  proved  that  it  was 
not  even  prepared  until  the  latter  end  of  August  1854, 
when  Messrs*.  Hall,  no  longer  able  to  evade  the  demands 
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of  the  Respondents,  were  compelled  to  complete  the 
making  up  of  securities  for  the  5,000  Z.  that  were  due 
from  them. 

The  AppeUant  swears  that  he  knew  nothing  of  the 
deeds,  and  ikat  he  must  have  executed  them  on  the  re- 
presentation of  Messrs.  Hall  that  they  were  instruments 
of  a  different  nature.  But  it  is  not  necessary  for  him  to 
put  his  case  so  high ;  it  is  sufficient  to  suppose  that  he 
executed  the  deeds  in  the  faith  that  the  Respondents  had 
paid,  or  would  pay,  the  consideration  monies  to  Messrs. 
Hall  as  his  solicitors  and  agents. 

The  legal  estate  in  the  property  comprised  in  the  mort- 
gage deeds  was^  and  is,  outstanding,  and  the  deeds  would 
operate  in  equity  only  upon  such  equitable  interest  as  the 
Appellant  was  entitled  to.  But  no  interest  whatever 
would  pass  to  the  Respondents  until  the  consideration 
monies  were  either  actually  paid  or  applied  unto  or  for 
the  use  of  the  Appellant,  or  paid  by  the  Respondents 
under  such  circumstances  as  would  estop  the  Appellant 
from  denying  that  he  had  received  them. 

On  the  question  of  payment,  the  case  is  exceedingly 
pbun  and  simple.  No  payment  of  the  5,000  /.  can  be 
pretended  to  have  been  actually  made  by  the  Respon- 
dents, except  the  payment  of  the  15,000  /.  on  the  4th  of 
February  1853,  which  was  a  deposit  by  them  in  the  hands 
of  their  own  agents,  Messrs.  Hall,  for  the  purpose  of  being 
invested  on  proper  securities.  The  sum  of  5,000  /.  was 
misapplied  by  their  own  agents,  who  were  intrusted  with 
it  long  before  the  Appellant's  securities  were  executed, 
and  it  is  not  pretended  that  one  shilling  of  the  5,000  /. 
was  subsequently  paid  or  applied  by  the  Messrs.  Hall 
unto  or  for  the  use  of  the  Appellant. 

The  Respondents  rely  on  the  fact  that  the  deeds,  with 
receipts  for  the  consideration  monies,  signed  by  the  Aj)- 
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pellant,  were,  on  the  Ist  September  1854^  delivered  to  4e 
solicitor  of  the  Bespondents,  and  they  contend  that  Ihe 
Appellant  is  thereby  estopped  from  denying  the  recdpt 
of  the  money.  And  if  the  Respondents  were  in  a  con- 
dition to  prove  that  they  had  ever  paid  any  siun  of  money 
to  the  Messrs.  Hall  for  the  use  of  the  Appellant,  or  (as 
already  observed)  that  the  Messrs.  Hall  had  appUed  any 
part  of  the  Respondents'  money  for  the  benefit  of  the 
Appellant,  the  Respondents  would  be  so  far  entitled  to 
retain  the  benefit  of  the  mortgage.  But  these  are  the 
particulars  in  which  their  case  is  wanting. 

When  the  mortgage  deeds  were  handed  over  to  the 
Respondents  on  the  1st  September  1854,  they  paid  nothing 
on  the  faith  and  credit  of  the  Appellant's  receipts,  but 
took  the  deeds,  trusting  to  the  representations  of  Messrs. 
Hallj  to  whom  they  had  confided  their  money^  and  by 
whom  that  money  had  been  spent  before  these  mortgages 
were  thought  of.  And  they  now  want  to  convert  this 
payment  to  the  Messrs.  Hall  as  their  own  agents,  into  a 
payment  to  them  as  the  agents  of  the  Appellant. 

But  the  decree  which  the  Respondents  have  obtained 
from  the  late  Lord  Chancellor  is  rested  on  the  ground  of 
acquiescence  and  confirmation  by  the  Appellant  of  the 
Respondents'  title.  The  words  of  Lord  Chancellor  Camp- 
bell are,  ^^  I  proceed  upon  the  ground  that  the  Plaintiff  has 
confirm ei  the  validity  of  the  mortgages  with  the  know^ 
ledge  or  means  of  knowledge  of  the  material  facts  of  the 
case."  Now,  the  material  facts  of  the  case  are  the  fiicts 
which  constitute  the  Appellant's  equity  or  title  to  relie£ 
It  is  for  the  sake  of  clearly  explaining  the  true  nature  rf 
the  Appellant's  equity  that  I  have  made  the  antecedent 
full  statement  of  the  case.  The  material  facts  that  con- 
stitute the  Plaintiff's  title  are,  that  no  sum  of  money  was 
ever  paid  by  the  Rcs^pondcnta  to  the  Appellant  or  his 
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its  on  the  credit  or  for  the  purpose  of  these  mort-        ^^63. 

^8^  and  that  all  which  the  Respondents  have  done  has        Wall 

i  to  abstidn  from  demandiog  repayment  of  a  sum  of    Cockbrell 

O  Z.,  which  they  had  entrusted  to  their  own  agents^    *^^  Others. 

an.  JIaUy  on  the  faith  of  the  assurances  of  Messrs. 

7  that  they  had  paid  that  sum  to  the  Appellant, 

reas,  in  truth,  the  Messrs.  Hall  had  never  paid  or 

n  credit  for  any  part  of  that  sum  to  the  Appellant. 

;  is  most  clear  that  these  facts  were  not  known  to  the 

lellant   until   the  month  of  April  1859.     The  Re- 

idents   knew   from  the  beginning,   that  unless  the 

isrs.  Hall  had  paid  or  applied  for  the  use  of  the  Ap- 

ant  the  debt  which,  on  the  4th  of  February  1853, 

une  due  from  them  to  the  Respondents,  no  considera- 

i  had  been  given  for  the  mortgage ;  and  the  Appellant, 

il  some  time  in  April  1859,  had  reason  to  believe,  both 

Q  the  demands  of  the  Respondents  and  the  assurances 

fessrs.  Hally  that  the  5,000  /.  had  been  bona  fide  paid 

the  Respondents  to  the  Messrs.  Hall  on  the  credit  and 

the  purposes  of  the  mortgages.    The  bill  is  filed  within 

onth  after  the  truth  is  discovered. 

Jnder  these  circumstances  it  is  impossible  to  impute  to 

Appellant  laches  or  acquiescence,  or  an  intention  of 

Graiing  the  Respondents'  title.    The  burden  of  proving 

k  a  case  would  lie  on  the  Respondents,  and  could  not 

lischarged,  except  by  proving  that  the  Appellant  was 

tre  of  the  time  and  manner  in  which  the  Respondents' 

ley  was  deposited  with  the  Messrs.  HalU  and  of  the 

that  no  part  of  it  had  been  applied  for  his  own  use  or 

efit     The  case  is  plain  and  simple,  as  soon  as  the  true 

ire  of  the  Appellant's  equity  is  rightly  apprehended. 

all,  therefore,  move  your  Lordships  to  reverse  the 

ee  of  Lord  Chancellor   Campbell ^  and  to  direct  that 
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1863.        the  petition  of  re-hearing  preaented  to  him  be  dianisaed 
Wall        with  costs. 

V. 

and  Others.  ■^^^  Chelmsford: 

My  Lords^  I  agree  entirely  in  the  opinion  which  hu 
just  been  delivered.  The  questions  to  be  decided  upon 
this  appeal  are,  whether  the  Appellant  is  entitled  to  hare 
certain  deeds  of  mortgage^  and  farther  charge  deliveied 
up  by  the  Respondents  (the  mortgagees),  to  be  cancelled; 
or  whether  the  Kespondents  have  any  superior  equity 
which  ought  to  prevail  over  the  right  of  the  Appellant  to 
impeach  the  deeds  in  question  as  having  been  obtained 
from  him  by  fraud  ? 

No  doubt  can  exist  as  to  the  fraud  which  was  jnractised 
upon  the  Appellant  by  his  agents,  the  Messrs.  Hallf  thej 
having  procured  him  to  execute  the  deeds  for  the  purpose 
of  their  being  used  by  them  as  securities  for  money  of  the 
Respondents  which  they  had  previously  misapplied. 

The  Kespondents  urge  two  grounds  in  oppodfaon  to 
the  Appellant's  claim.  First,  they  say  that  the  money  to 
be  laid  out  upon  the  mortgages  in  question  was  given  bj 
them  to  the  Messrs.  Hall,  the  Appellant's  solicitor,  wiA 
his  knowledge,  and  whether  it  was  paid  over  to  him  or 
not,  he  is  equally  bound  by  the  deeds  which  he  afterwardi 
executed.  And,  secondly,  that  if  not  originally  bound  bf 
the  deeds,  the  Appellant  has  since  ratified  and  oonfianed 
them  with  fuU  knowledge  of  Ae  facta. 

Upon  the  first  question,  if  it  had  appeared  that  at  tk 
time  of  the  execution  of  the  deeds  the  Messrs.  Hall  hii 
the  money  of  the  Kespondents  in  their  hands  for  thepi^ 
pose  of  investing  it  upon  securities,  and  had  aftenm^ 
applied  the  money  to  their  own  purposes,  even  tboa^ 
the  Appellant  had  been  ignorant  of  the  fact  of  the  Meeen* 
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Hall  having  received  the  money,  the  Respondents'  case        1863. 
would  have  been  very  different.  Wall 

The  learned  Counsel  for  the  Respondents  endeavoured    Qqckkbxli. 
to  establish  that  Messrs.  Hall  had  authority  to  borrow  on    and  Others, 
mortgage  for  the  Appellant,  and  that  the  sum  of  5,000  /., 
part  of  the  15,000  /.  received  by  them  from  the  Re- 
spondents, was  paid  for  the  use  of  the  Appellant.     No 
other  proof  of  this,  however,  was  suggested,  except  the 
signing  of  the  deeds,  and  the  receipts  for  the  consideration 
nMmey,  by  the  Appellant,  and  his  handing  over  the  deeds 
to  Messrs.  HalL    But  to  give  to  these  acts  the  retrospec- 
tive  effect  contended  for  would  be  to  make  the  instru- 
ments <^  the  fraud  the  proof  of  the  authority  to  commit  it. 
I  think  it  cleariy  appears,  that  at  the  time  of  the  execu- 
tion of  the  deeds  by  the  Appellant  there  was  no  money 
of  the  Respondents  in  the  hands  of  the  Messrs.  Hall  which 
ooiild  have  been  paid  over  upon  the  execution  of  the 
securilies.   On  the  4th  February  1853  the  15,000  Z.  which 
had  been  received  from  the  Respondents  by  the  Messrs. 
HaU  for  the  purpose  of  being  invested  on  securities,  were 
paid  into  their  private  account,  with  their  bankers,  Messrs. 
Dixon  and  Company.     At  this  time  Messrs.  Hall  owed 
Dixon  and  Company  5,091  /.  upon  their  overdrawn  ac- 
count, and  upon  two  promissory  notes.     They  afterwards, 
and  before  the  several  times  when  the  Appellant  executed 
the  deeds,  invested  the  sum  of  10,0002.  upon  mortgages 
to  Mr.  Commerell,  and  misapplied  the  residue  by  payment 
of  their  own  debt  to  their  bankers,  so  that  at  the  time 
when  the  deeds  were  executed  no  part  of  the  15,000/. 
remained  in  their  hands. 

This  cannot,  therefore,  be  said  to  be  a  case  in  which 
ike  agents  of  the  Appellant  had  received  money  for  him, 
■ad  had  merely  omitted  to  perform  their  duty  by  not  pay- 
bg  it  over.     But  the  money  of  the  Respondents,  which 
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1863.        had  been  given  to  Messrs.  Holly  not  to  Inyest  in  a  spedfic 
Wall       security,  but  generally  for  investment^  had  been  misap- 
CocKBnK«.   Propriated  by  them  before  the  transactionfl  with  the  Ap- 
and  Others,  pellant.      The  Appellant's  equity  is,  that  the  Messrs. 
Hall  procured  him  to  execute  deeds  for  a  supposed  con- 
sideration of  5,000/.  in  the  whole,  and  handed  these  deeds 
over  without  receiving  any  value  in  respect  of  ihem  from 
the  Respondents,  who  continue  to  hold  the  deeds^  without 
having  given  any  consideration  for  them,  although  they 
were  received,  or  supposed  to  have  been  so,  by  means  of 
their  money  placed  in  the  Messrs.  HalFa  hands. 

This  view  of  the  case  appears  to  me  to  dispose  of  the 
Respondents'  equity  upon  the  first  question,  without  ren- 
dering it  necessary  to  consider  whether  the  conmiunica- 
tions  which  were  made  to  them  in  the  course  of  the  trans- 
actions ought  not  to  have  put  them  upon  their  guard,  and 
prevented  their  accepting  the  Appellant's  deeds  when 
offered  to  them  by  the  Messrs.  Hall  as  securities  for  part 
of  the  money  which  they  had  received  to  be  invested. 

But,  secondly,  it  is  said  that  whatever  may  have  been 
tlie  original  equity  of  the  Appellant  to  have  the  deeds 
in  question  delivered  up  to  him,  he  has  waived  it  by  ao- 
quiescence  and  confirmation  of  the  deeds,  with  full  know- 
ledge of  all  the  circumstances.     Of  the  recognition  by 
the  Appellant  of  the  validity  of  the  deeds  there  can  bo 
no  doubt ;  but  I  think  it  was  a  recognition  resulting  froan. 
entire  ignorance  of  the  most  important  fact  in  the  case- 
It  is  impossible  to  believe  that  the  Appellant  could  havo 
known  that  at  the  time  he  executed  the  deeds  the  Messrd- 
Hall  had  no  money  of  the  Respondents  in  their  hands  tx> 
pay  over  to  him ;  and  yet  this  is  the  sole  fact  upon  whicl* 
his  right  to  set  aside  the  deeds  depends.     The  Appellajo* 
does  not  say  that  he  had  forgotten  the  execution  of  th^ 
deeds,  or  that  the  notice  of  October  1855  did  not  fully  ior 
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form  him  of  the  Respondents'  claim  for  5,000  Z.     But  he        1803. 
would,  of  course,  be  advised,  that  if  his  agents  had  re-        "Wall 
ceived  and  had  the  money  in  their  hands  at  the  time  of    Cockerell 
the  execution  of  the  deeds,  the  Respondents'  claim  could    ana  Others, 
not  be  resisted.    The  Lord  Chancellor  Campbell  assumes 
that  from  the  time  of  the  notice  till  the  filing  of  this  bill, 
the  Appellant  acted  upon  the  supposition  that  the  5,000/. 
had  been  paid  by  the  Messrs.  Hall  as  his  agents,  and 
that  they  were  his  debtors  for  the  amount,    and  that 
be  must  be  considered  as  having  made  repeated  repre- 
sentations to  the  trustees,  that  by  his  agents  he  had  re- 
ceived the  money  from  them.     I  venture  to  think  that 
these  representations  furnish  the  strongest  proof  of  the 
Appellant's  ignorance  of  the  truth  of  the  case,  and  there- 
fore entirely  avoid  the  effect  of  the  acquiescence  upon 
which  the  Respondents  rely,  and  upon  which  the  decree 
of  the  Lord  Chancellor  proceeded.    I  agree  with  the  noble 

and  learned  Lord  on  the  woolsack,  that  this  decree  ought 

to  be  reversed. 

It  was  afterwards  ordered,  that  the  decree  of  the  7  th 
December  1860  be  reversed,  that  the  cause  be  remitted  to 
the  Court  of  Chancery,  with  direction  tiiat  the  petition 
for  re-hearing  on  which  that  decree  was  made  be  dismissed 
^tfa  costs,  and  that  the  costs  paid  under  the  decree  be 
'^p^d  by  die  Respondents  to  the  Appellant. 

Lords'  Journals,  26th  February  1863. 


* 

^ 
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18«3. 
Feb.  ie,  17. 

ChildraiCt 

Portions* 

Interest  on 

them. 


W.  M.  Hutchinson  Massy   -       -    Appellant 
Etbe  and  Ann  Lloyd  and  Others  -    Respondents. 

Where  portions  for  younger  children  are  created,if  their  interests  an 
rested,  and  the  contingencies  have  happened  on  which  the  portuns 
are  to  be  piud,  interest  on  them  is  payable,  and  the  portiooa  must  be 
raised,  althongh  the  only  means  of  raising  them  may  be  the  mIs  or 
mortgage  of  a  reversionary  term.  The  intention  of  the  partlfls 
creating  the  portions  is  to  govern. 

But  if  the  principal  is  not  raiseable  till  the  death  of  the  snrviTOr  dt 
father  or  mother,  though  the  title  to  the  portion  may  be  Tested, 
interest  on  it  will  not  be  payable  till  that  time,  except  on  fxpif 

words. 

Lord  Cottenham*B  observations  on  this  point  (Lord  3iUkown  t. 
Trench,  4  Clark  &  F.  307-8)  adopted. 

There  is  a  distinction  between  the  word  ^payable,*'  when  used  ii 
speaking  of  a  sum  payable  te  a  beneficiary,  and  when  used  is 
speaking  of  a  sum  payable  by  a  trustee. 

In  a  marriage  settlement  the  estate  was  given  to  trustees  on  trastit 
pay  the  rente  to  the  wife  for  life ;  to  raise  by  sale  or  mortgagii 
sum  of  10,000 1,  for  a  child  of  the  wife  by  a  former  marriage^  sad 
also  a  sum  of  500  L  for  a  relative  of  the  first  iiusband,  then,  ate 
the  death  of  the  wife,  to  pay  1,000/.  a  year  to  the  husbaiidftr 
life ;  to  raise  15,000/.  for  younger  child  or  children,  to  be  fsiid, 
such  time,  in  such  shares,  and  with  such  yearly  interest  as  tte 
wife  should  appoint,  and,  in  de&ult  of  appointment,  at  twoity-Mi 
or  marriage,  and  until  such  portion  should  beeome  payaUi^  ti 
raise  money  for  the  maintenance  and  education  of  the  chUdreall 
the  wife  should  deem  meet,  not  exceeding,  &c. :  Provided^  that  if 
there  should  be  no  younger  child,  or  it  should  die  before  tweo^- 
one  or  marriage,  5,000/.  additional  should  be  paid  to  thewifc^ 
daughter  by  the  former  marriage.  The  wife  died  in  1806,  leafi^ 
a  son  and  a  daughter,  both  very  young.  The  daughter  atttiaai 
twenty-one,  and  married  in  1824.    The  father  died  in  April  IM 

The  Court  of  Chancery,  in  Ireland,  had  held  that  the  principal  so* 
of  15,000  /.,  though  the  right  to  it  vested  on  the  daughter  manyimf  ' 
could  not  be  raised  during  the  life  of  the  father,  but  dedtfrf 
interest  on  that  sum  to  have  become  payable  firom  the  date  cf  ktf 
marriage. 

The  decree  of  the  Court  of  Chancery  was  reversed,  and  the  eaiuin* 
mitted  with  directions  that  interest  did  not  become  payable  tiO 
the  death  of  the  father. 


This  was  an  appeal  against  a  decree  of  the  Court  of 
Chancery  in  Ireland, 
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indenture^  dated  15  May  1804^  made  upon  the 
ige   of  Hugh  Massy  and  Alice  O^Dannel,  certain 

0  were  conveyed  to  trustees^  for  999  years,  on 
to  pay  the  rents  and  profits  to  Alice  (yDonnel  for 
nd  after  her  death  to  raise,  by  sale  or  mortgage, 
02.  for  her  daughter,  Alice  O^Donnel  (her  daughter 
ir  first  husband),  to  be  paid  to  the  said  daughter  at 
r  marriage,  with  interest,  at  five  per  cent,  from  the 

of  her  mother  until  paid,  and  subject  thereto,  to 
'eaily,  during  the  residue  of  the  term,  out  of  the 

1  and  profits  of  the  lands,  to  the  said  Hugh  Massy ^ 
early  sum  of  1,000/.,  for  life,  and  as  to  the  residue 
3  rents  and  profits,  to  pay  the  same  to  such  person 
Kce  O^Donnel  (the  mother)  should  appoint,  and  in 
ik  of  appointment,  to  her  right  heirs ;  and  to  pay  to 
fkOe  (yjDannel  (a  relative  of  the  former  husband) 
.  on  her  marriage,  or  on  the  death  of  Alice  G*Donnel 
mother),  whichever  should  first  happen.  And  as  to 
Mdue  of  the  said  term  after  the  decease  of  the  said 
r  and  Hugh  Massy y  it  was  limited  to  the  trustees  on 
^Dsfts  therein  declared,  and  subject  thereto,  and  after 
uqaration  thereof,  to  the  first  and  other  sons  of  the 
Uge  in  tail  male,  remainder  to  the  sons  of  Alice 
tnmel  by  any  other  marriage,  with  divers  other  re- 
den,  and  an  ultimate  remainder  to  the  right  heirs  of 
i  (yDannel  (the  mother).  And  as  to  the  residue  of 
enn,  it  was  declared  to  stand  limited  to  the  trustees 
ost,  in  case  there  should  be  child  or  children  of  the 
Doarriage  other  than  an  eldest  son,  by  sale  or  mort- 
of  the  residue  of  the  said  term,  or  a  competent  part 
»f,  and  by  the  rents  and  profits  thereof,  in  the  mean^ 
and  until  such  sale,  to  raise  15,000  /.  for  such  child, 
*  there  should  be  more  such  children  than  one,  the 
O/.  to  be  paid  at  such  times,  and  in  such  shares,  and 
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with  such  yearly  interest  In  the  meanlime^  not  exceed- 
ing^  &c.y  as  the  said  Alice  O' Donnel  (the  mother)  should 
by  deed  or  will  appoint ;  and  in  default  of  appointment, 
to  be  paid  to  or  amongst  such  younger  child  or  children,  if 
more  than  one^  equally^  the  portion  or  portions  of  such 
younger  children^  if  a  son  or  sons^  to  be  paid  to  him  <ff 
them  at  their  respective  ages  of  twenty-one^  and  if  a 
daughter  or  daughters,  at  their  respective  ages  of  twenty- 
one^  or  days  of  marriage,  whichever  should  first  happen, 
and  should,  out  of  the  rents  and  profits  of  the  said  premiss 
so  limited  to  the  said  trustees  for  the  said  term  of  999 
years^  in  the  meantime,  and  until  the  said  portion  or  pcff- 
tions  should  respectively   beoome  payable^   raise  soch 
yearly  sum  and  sums  of  money  for  the  maintenance  and 
education  of  such  younger  child  and  children  as  the  said 
Alice  0*Donnel  (the  mother)  should  deem  meet^  not 
exceeding  interest  at  five  per  cent.,  and  if  no  app(»nt- 
ment  by  the  said  Alice  O^Donnely  then  at  the  rate  of 
five  per  cent^  per  annum,  provided  that  if  there  should  be 
no  child  of  the  marriage  other  than  an  eldest  son,  or  all 
should  happen  to  die  before  their  portions  became  pay- 
able,  then  6,000/.,  part  of  the  15,000/.,  should  be  paid  to 
Alice   O'Donnel  the  younger,  and  the   residue  to  audi 
person  as  Alice  O'Donnel  the  elder  should,  by  deed  or 
will,   appoint.      The   marriage   of  Alice  O'Donnel  and 
Hugh  Massy  took  place,  and  two  children  were  bom, 
Massy  Hutchinson  Massy,   the    father   of   the  present 
Appellant,  and  Ann  Massy  (now  Ann  Lloyd),  one  of  the 
Kespondents.     On  the  25th  April    1806,    Mrs.  Alkt 
O^Donnel  Massy  made  her  will,  by  which  she  appointed 
the  residue  of  the  rents  and  profits  of  the  lands,  duriog 
the  life  of  her  husband,  after  payment  of  the  interest  on 
the  10,000/.,  and  after  payment  of  the  1,000/.  a  year,  to 
trustees  for  the  use  of  her  son,  to  be  paid  to  him  at  his  age 
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of  twentj-one.  She  died  27th  June  1806.  In  1824 
Ann  Massy  married  Eyre  Lhydj  and  on  their  marriage 
a  settlement  was  made^  by  which  the  sum  of  15^000/. 
was  vested  in  trustees  for  the  purposes  of  the  mar- 
riage. M.  Hutchinson  Massy  married  in  1827^  and  suffered 
a  recovery  of  the  lands  to  the  use  of  his  marriage. 

Payment  of  interest  on  the  15^000/.  had  been  made 
from  1824  to  1846,  when  it  ceased.  In  1847,  Mr.  Hugh 
Massy y  being  still  alive,  and  in  receipt  of  his  1,000/. 
a  yf^ar,  Eyre  Lloyd  and  Ann  his  wife  filed  their  bill  in 
Chancery  against  M.  H.  Massy  and  the  other  proper  par- 
ties,  praying  for  an  account  and  payment  of  principal  and 
interest,  or  for  a  sale  of  the  term,  or  a  competent  part 
thereof.  A  demurrer,  as  for  want  of  equity,  was  filed  to 
the  bill,  and  in  Michaelmas  term  1847,  the  Master  of  the 
Rolls  made  an  order,  declaring  that  the  principal  sum 
teuld  not  be  raised  until  after  the  death  of  Hugh  Massy, 
but  that  interest  was  payable  in  the  meantime  out  of  the 
surplus  rents,  and  that  a  receiver  ought  to  be  appointed 
for  that  purpose  {q).  M.  H  Massy  appealed  against  this 
decision.  The  appeal  was  heard  before  the  Lord  Chan- 
cellor Brady  in  1848,  when  his  Lordship  declared  that 
the  principal  could  not  be  raised  during  the  lifetime  of 
Hugh  Massy y  by  a  sale  of  the  term,  either  in  possession, 
or  in  expectancy  on  his  death,  and  also,  that  no  appoint- 
ment having  been  made  to  provide  for  the  interest,  it 
could  only  be  ridsed  along  with  the  principal,  and  not  by 
a  receiver  in  the  meantime  (r).  There  was  no  appeal 
Igainst  this  decision. 

M.  H.  Massy  died  in  1852,  leaving  his  eldest  son,  the 
Appellant,  who  entered  into  possession  of  the  estates. 
Hugh  Massy  died  on  the  19th  March  1859.     On  the 
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{q)  n  Jr.  Eq.  IUp.429. 
VOL.   X. 


(r)  12  If.  Eq.  Rep,  208. 
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9th  June  1859   the  Respondents  filed  a  cause  petition, 
under  the  Irish  Chancery  Regulation  Act>  praying  that 
the  principal  sum  of  15^000  L,  together  with  interest  from, 
1846  (the  last  period  of  payment  thereof)^  might  be  de- 
clared to  be  well  charged  upon  the  estates.     The  cause 
petition  was  referred  to  Master  Litton,  who^  by  a  decretal 
order  of  1st  August  1859^  declared  that  the  principal  som 
of  15,000/.^  together  with  interest,  from  the  date  of  the 
marriage   of  Ann  Massy  with  Eyre  Lloyd,  was  well 
charged  on  the  estates,  the  subject  of  the  settlement  of 
1804,  and  that  arrears  of  interest  thereon  were  to  be 
calculated  from  the  year  1846.    This  order  was  brought 
before    the   Master  of  the  Rolls  on    application  to  be 
yaried ;  but  the  application  was,  on  the  14th  November 
1859,  refused.     The  order  was  then  taken  to  the  Court 
of  Appeal  in  Chancery^   when    it  was  confirmed  bj 
order  of  the  Lord   Chancellor  and  the  Lord  Justice  tf 
Appeal,  but  without  costs,  as  the  Lord  Chancellor  enter- 
tained some  doubt  upon  the  subject  («)•    The  present 
appeal  was  then  brought. 

The  Solicitor  General  (Sir  U.  Palmer)  and  Mr. 
Warren  (of  the  Irish  Bar ;  Mr.  W.  A.  JExham  was 
with  them)  for  the  Appellant. 

The  payment  of  interest  up  to  1846  haying  been  made^ 
under  a  misconception  of  the  rights  of  parties  cannot  noir 
affect  the  question. 

The  term  is  here  made  use  of  for  the  purpose  of  pre— 
serying  all  the  estates ;  and  the  deed  particularly  points 
out  what  is  to  be  done  under  the  trust.     The  15,000  f- 
were  not  raiseable  during  the  life  of  Huyh  Massy,  and  no 
interest  accrued  on  that  sum  till  it  was  raiseable,  that  'ib  to 


(s)  10  Ir.  Ch.  Rep.  (N.  &)  240. 
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say,  till  after  his  death.     There  is  an  express  direction  to         ^863. 
raise  by  sale  or  mortgage  the  10,000  /.  for  Alice  O^Donnel       Massy 
the  younger^   and   a  similar  provision   as  to    Charlotte       Llo'td 
(yDonnel ;  there  is  no  such  direction  as  to  this  sum  of    ®^^  Others, 
15,000  /.     When,  therefore,  these  two  charges  had  been 
satisfied  nothing  was  to  be  done  with  the  term  till  after 
the  death  of  Hugh  Massy.    To  have  sold  the  term,  or  any 
part  of  it,  during  his  life,  might  have  defeated  his  interest, 
and  such  a  result  was  never  contemplated  when  the  deed 
was  made.     The  wife  might  have  lived  till  after  the  mar- 
riage of  her  daughter ;  and  it  is  clear  that  Ann  would  not 
then  have  been  entitled  to  have  the  15,000  /.  raised  for 
her  benefit,  yet,  according  to  the  argument  on  the  other 
fiide,  the  principal  sum  would  then  have  become  vested, 
and  the  interest  would  have  been  payable.     The  deed 
iliows  that  not  to  have  been  so,  in  the  case  even  of  the 
daughter  by  the  first  marriage,  and  there  was  no  inten- 
tion that  it  should  be  so  in  the  case  of  the  daughter  by 
the  second  marriage.     The  wife  here  was  entitled  to  the 
absolute  benefit  of  the  estates  for  her  life,  and  such  a 
claim  of  interest  would  have  been  in  derogation  of  her 
absolute  right.     In  like  manner  the  husband  was  entitled 
^  an  absolute  benefit  for  his  life,  and  what  the  trustees 
^ere  to  do  was  only  to  be  done  by  them  when  they  were 
^  possession   of  the  "rents   and  profits,"  so  that  they 
^^Id  not  by  raising  this  sum  affect  or  defeat  the  other 
P^^vious  trusts.     The  use  of  these  words  leaves  no  doubt 
^  to  the  intention.     [The  Lord  Chancellor :  Might  not 
'^'i*  have  directed  the  payment  of  maintenance  for  the 
younger  children  in  such  a  way  as  to  derogate  from  her 
*^^band's  annuity  ?J     While  the  husband  lived  he  was 
^dera  legal  obligation  to  provide  for  his  children,  so  that 
*  provision  for  their  maintenance,  independent  of  him, 
^ould  only  take  effect  after  his  death.     The  provision  "to 
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186.3.        be  paid  after  their  re8pecti\re  ages  of  twenty-one "  only 
Massy       refers  to  their  attaining  twenty-one  after  their  father's 
Lloyd        death.     The  whole  power  vested  in  the  wife  is,  to  say 
and  Others,    to  what  portions  they  were  entitled,  and  when  the  portions 
were  to  become  "  payable,"  a  word  the  use  of  whidi 
shows  that  a  distinction  was  intended  between  the  time 
when  the  title  to  the  portion  vested,  and  that  when  it 
was  to  be  paid.     That  power  cannot  be  defeated  by  im- 
plication ;  she  has  not  in  terms  appointed  the  payment  to 
be  made  during  her  husband's  lifetime.     She  has  done 
that  which  contradicts  such  an  intention.     She  has  given 
him  an  annuity  which  might  be  defeated  by  a  sale  or 
mortgage  of  the  term.     Throughout  the  deed  the  portion 
to  Alice  0*Donnely  and  that  to  the  younger  child  of  the 
second  marriage,  are  treated  in  a  very  different  manner. 
Of  course  she  trusted  to  her  husband  providing  for  the 
maintenance  of  his  own  children.     If  then  the  principal 
was  not  raiseable,  there  can  be  no  interest  due  tiU  afler 
Hugh  Massy^s  death.     In  Smyth  v.  Foley  {f)  interest  in 
a  case  like  this  was  held  raiseable,  but  that  was  because 
such  was  the  express  direction  in  the  deed,  the  trusts  of 
the  term  being  to  raise  portions  for  younger  children  hj 
sale  or  mortgage  of  the  term  itself;  otherwise,  it  would 
not  have   been  so.      In   Codrington  v.  Lord  Foley  («)> 
Lord  Eldon  declared  the  rule  to  be  that  it  depended  on 
the  particular  penning  of  the  trust,  and  a  fair  construction 
of  the  whole  instrument  as  to  intention  ;  and  that  was  in 
accordance  with  what  had  been  declared  by  Lord  Hofi' 
wicke  in  Stanley  v.  Stanley  (y).     The  case  of  Lyddon  ▼• 
Lyddon  (w?)  is  not  in  reality  an  authority  the  other  way, 
but  depended,  as  other  cases  did,  on  the  express  terms  of 
the  deed.     That  brings  the  cases  down  to  MilUown  t. 

(0  3  Yo.  &  Col.  Exc.  142.  (»)  1  Atk.  549. 

(«)  6  Ves.  364.  (w)  14  Ves.  668. 
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Trench  (x).  There  were  certain  legacies  in  that  case 
which  were  declared  to  have  priority,  and  of  course  the 
decision  proceeded  on  that  declaration,  where  it  was  plain 
And  unequivocal;  but  as  to  other  legacies,  where  the 
expressions  were  not  equally  plain,  though  they  were 
held  to  be  well  charged  on  the  lands  comprised  in  the 
term,  they  were  not  to  be  raised  until  after  the  death  of 
the  testator's  wife.  As  to  interest  on  the  legacies,  the 
whole  argument  of  Lord  Cottenham  is  upon  what  he  con- 
ceives to  have  been  the  intention  of  the  testator,  for  on 
that  and  that  alone  he  founds  his  judgment.  The  case 
if  Churchman  v.  Harvey  {y)  is  most  like  the  present,  and 
there  it  was  held  that  the  portions  were  not  raiseable  nor 
nterest  payable  till  after  the  death  of  the  jointress. 
rhat  case  was  referred  to  in  Reynolds  v.  Meyrick  (z), 
md  attempted  to  be  explained  away,  but  there  a  similar 
iecision  was  arrived  at,  and  the  sums  charged  in  the 
Hune  way  as  here  were  held  only  to  carry  interest  from 
he  death  of  the  jointress.  The  case  of  Ravenhill  v. 
Oansey  {a)  is  not  applicable  here,  or  is  in  favour  of  the 
Appellant,  for,  though  Lord  Macclesfield  there  held  the 
jrrears  of  maintenance  to  accumulate,  and  to  be  payable 
^hen  the  reversion  fell  into  possession,  his  judgment  was 
banded  entirely  upon  the  particular  words  of  the  settle- 
nent,  and  he  declared  his  own  opinion,  as  to  the  general 
Tile,  to  be  against  raising  a  portion  or  maintenance  by 
elling  a  reversionary  term.  And  as  to  the  question  of 
nterest,  it  is  to  be  observed  here  that  the  interest  in  all 
hose  cases  was  expressly  reserved  by  the  instrument 
taelfy  while  here  it  is  not  so,  but  follows  as  a  mere  legal 
niudent  the  title  to  the  principal,  which  it  is  now  ad- 
ditted  is  not  raiseable  in  the  lifetime  of  the  father. 


{x)  4  Clark  &  F.  276. 
ly)  Ambl.  335. 


{z)  1  Eden,  48. 
(a)  2  P.  Wms.  179. 
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1863.  Mr.  Rolt  and  Mr.  Markham  Giffard  (Mr.  Godfreg 

Masst  Lushington  was  with  them)  for  the  Respondents. 

Llotd  T^^^^  is  the  case  of  a  portion,  a  portion  in  the  strictest 

and  Otliers.    sense  of  the  word,  payable  out  of  property  comprised  in 

a  marriage  settlement.     When  did  it  vest?    When  did  it 

become  payable  ?    It  vested  at  twenty-one,  or  marriage ; 

no  one  doubts  that.     Did  it  not,  in  the  events  which 

happened,  become  payable  at  the  same  time  ?    If  it  did, 

interest  accrued  upon  it  when  it  became  payable. 

The  case  of  Stanley  v.  Stanley  {a)  shows  that  where 
there  is  a  term  for  years  for  raising  daughters'  portionB 
payable  at  a  certain  time,  and  the  interest  therein  is 
vested  (as  it  is  here),  they  shall  not  stay  till  the  death  of 
the  father  and  mother.  That  is  the  general  principle. 
That  principle  is  adopted  by  Powell  {b).  He  admits  that 
all  these  questions  resolve  themselves  into  inquiries  as  to 
the  intentions  of  the  parties,  but  says  the  portions  '^  ouj^t 
always  to  be  presumed  to  have  been  intended  to  be  raised 
at  that  period  when  the  receipt  of  them  will  be  most 
beneficial  for  those  for  whom  they  are  provided,  unless  it 
be  shown  that  the  parties  meant  otherwise.  Upon  this 
principle  it  is  a  rule  with  respect  to  contingent  terms  for 
raising  portions,  that  whenever  all  that  is  contingent  as 
annexed  to  such  terms  has  happened,  the  term  shall  be 
considered  as  commencing  in  the  nature  of  a  remabder 
expectant  upon  the  estate  for  life  which  precedes  it,  and. 
therefore  a  father  is  taken  as  dead  without  issue  when-' 
ever  the  wife  is  dead  by  whom  he  is  to  have  issue ;  the 
failure  of  issue  male  between  the  parties  is  tantamount  to 
the  decease  of  the  father  without  issue  male  by  the  bod^ 
of  his  wife.  The  term  is  then  considered  as  vesting  ii^ 
interest,  though  not  to  take  effect  in  point  of  profits  until 

(a)  1  Atk.  549.  (b)  On  Mortgages,  74  a,  78  ^ 
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Ike  death  of  the  father,  for  that  he  must  die  is  cer- 
though  the  time  when  is  unceitain.     And  if  the 
mentioned  for  the  vesting  and  payment  is  come 
twenty-one,  or  marriage,   &c.)   the   term  may  be 
gaged  or  sold,  though  in  remainder,  and  not  in  pos- 
tm,  for  there  is  the  equitable  commencement  of  the 
•"     And  he  sustains  this  doctrine  by  reference  to  the 
\  of  Greaves  Y,Mattison{c\  Gerrardy,  Gerrard{d)y  and 
r  authorities,  and  though  he  admits  that  some  great 
haye  doubted  the  doctrine,  he  is  in  favour  of  it     The 
ption  is  the  clear  indication  of  an  intention  to  post- 
payment.     There  is  no  such  intention  shown  here ; 
portion  is  left  to  the  operation  of  the  general  prin- 
•     The  case  is  only  taken  out  of  the  general  prin- 
1,  First,  if  the  parent  has  only  a  life  estate  in  the  pro- 
f,  and  a  power  to  fix  the  payment  of  principal  and  of 
reetf  in  which  case  neither  will  become  payable  till 
leath  of  that  parent,  because  that  power  may  be  ex- 
)ed  up  to  the  moment  of  his  death.     Secondly,  where 
e  is  a  fixed  time  for  payment,  that  does  not  interfere 
I  the  life  estate  of  the  parent,  and  in  that  respect  there 
)  difierence  between  a  term  to  raise  a  simi  and  a  trust 
ay.     [The  Lord  Chancellor:  Suppose  a  trust  to  raise 
pay.     Can  the  trust  to  pay  come  into  force  before 
tmst  to  raise  ?]     There  is  nothing  here  to  occasion 
difficulty.     The  estate  here  was  the  wife's ;  it  was 
ed  on  her  absolutely,  and  the  portion  was  not  raise- 
during  her  life.     The  husband  was  not  to  have  the 
te,  but  1,000  /.  a  year  from  it.    It  was  amply  sufficient 
I've  him  that,  and  yet  to  pay  the  portions  to  younger 
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'   Sir  T.  Jones,  201 ;  1  Eq.         {d)  2  Vern.  458. 
Abr.  386. 
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1863.        children.     The  wife  had  power  to  dispoee  of  all  the  sur- 
Masst       plus  after  the  payment  of  the  1,000/.,  and  she  did  di»- 
LloVd       P^s®  o^^*'    Lyddon  v.  Lyddan  {e)  and  Gerrardy.  Gerrard 
and  Others,   (yj  ar^  clear  authorities  for  ridsing  such  a  portion  on  the 
death  of  either  parent,  and  most  certainly  for  ahowing 
that  the  title  being  vested  in  the  child,  by  having  arrived 
at  twenty-one,  or  being  married,  the  interest  on  the 
vested  portion  begins  to  run  from  that  time.     Hellier  v. 
Jones  (ff)  is  to  that  effect     Lyon  v.  Chandos  (A)  is  ex- 
pressly in  point     There,  on  the  marriage  of  the  Marqnia 
of  Carnarvon  y  a  term  was  created  to  raise  for  daughten 
a  sum  of  money,  '^  to  be  paid  to  such  daughters  when 
they  should  respectively  attain  twenty-one  years^  or  be 
married,  which  should  first  happen."    The  settlement 
provided  a  maintenance  for  the  daughters,  which  was  not 
to  be  raised  till  after  the  death  of  the  Duke  of  Chandoi. 
The  Marquis  of  Carnarvon  died  three  years  after  the 
marriage,  leaving  two  daughters,  one  of  whom  married  in 
January  1 743.  The  Duke  of  Chandos  did  not  die  till  Avgtat 
1744,  but  upon  the  words  of  the  settlement  Lord  Hard' 
wicke  held  himself  bound  to  declare  that  the  money  wb8 
payable  from  the  date  of  the  marriage,  and  he  gave  in- 
terest as  from  that  date.      In  Hall  v.  Carter  (t).  Lord 
Hardwicke  declared  against  the  notion  of  keeping  children, 
waiting  till  the  portions  intended  for  them  were  of 
use,     [The  Lord  Chancellor:  There  the  portions 
treated  as  raiseable  during  the  life  of  the  fatiier  and  tfa 
jointress.     Here  it  is  res  judicata  that  the  principal  is 
to  be  raised  during  the  life  of  Hugh  Massy.    You  have 
argue  that  the  interest  can  accumulate  though  the  pncB.-^ 

(e)  14  Yes.  688.  (g)  1  Eq.  Caa,  Ab.  337- 

(/)  2  Vem.  468,  see  Staniforth         (A)  3  Atk.  416. 
V.  Stanifarlh,  2  Vem.  460.  (t)  2  Atk.  354. 
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pal  18  not  to  be  pdd.]  It  was  not  decided  here  that  the 
incipal  was  not  payable,  but  only  that  payment  could 
it  be  enforced  during  the  life  of  Hugh  Massy y  by  the 
»pointment  of  a  receiver  over  the  estate.    In  Codrington 

Foley  (/),  Lord  Eldon  expressly  says  the  "general 
lie  is  that  the  portions  shall  be  raised  at  the  days  or 
nes  limited,  unless  the  will  or  settlement  contain  cir- 
tmatances  indicating  an  intention  that  they  are  not  to 
I  raised  at  those  days  or  times."  No  such  intention  is 
licated  here,  and  this  case  clearly  falls  within  the 
neral  rule.     [The  Lord  Chancellor :  Must  we  not,  in 

these  cases,  get  at  the  intention?]  Certainly,  but 
rays  remembering  that  this  is  a  claim  for  portions,  for 
cyyision  for  children,  for  their  advancement  in  the  world. 
terest  is  given  as  the  substitute  for  maintenance ;  when, 
erefore,  the  terminus  of  the  maintenance  is  found,  then 
18  plain  that  the  payment  of  interest  begins.  Here  the 
untenance  is  provided  from  the  death  of  the  mother, 
erefore,  when  the  maintenance  ceased,  namely,  at 
renty-one,  or  marriage,  interest  began,  whether  the 
ither  was  living  or  not.  That  must  have  been  the  in- 
sntbn  of  the  parties.  Churchman  v.  Harvey  (A)  does 
ot  affect  this  case,  for  there  the  words  were  "  after  the 
Mnmencement  of  the  term  in  possession,"  which  fixed 
od  specified  the  period,  and  so  got  rid  of  the  whole  dif- 
cnlty.  Reynolds  v.  Meyrick  (J)  was  a  case  under  a  will ; 
'  was  not  a  portion ;  there  was  no  child  or  grandchild 
^  tlie  testator ;  no  term  was  created ;  an  estate  was  given 
^  Hugh  Montgomerie,  with  power  to  him  to  create  a 
"^ture ;  then  there  was  a  charge  for  children,  and  then 
Revise  over.  Hugh  Montgomerie  created  the  jointure, 
^,  and  it  was  held  that  this  jointure,  being  a  previous 
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i)  6  Yes.  364,  379. 
[^)  Ambl.  335. 
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260  CASES  IN  THE  HOUSE  OF  LORDS. 

1893.  charge^  came  in  first  In  no  way  whatever  has  that  case 
Masst  ftiij  bearing  on  the  present.  No  doubt  the  word  payable 
*  ^*  here  is  qualified  so  far  as  this,  that  it  cannot  operate  till 

and  Others,    the  death  of  Alice^  for  she  had  power  to  fix  by  her  will 
when  the  money  was  to  be  paid.     But  there  is  no  re- 
striction on  the  payment,  from  the  use  of  the  words  rents 
and  profits,  for  they  imply  a  power  to  mortgage  the  temii 
not  only  for  the  gross  sum,  but  for  interest,  HoUy.  Carttr 
(m).     In  Ravenhill  y.  Dansey  (n)  it  was  distinctly  de- 
cided that  a  reyersionary  term,  raised  for  securing  mun- 
tenance  and  portions  for  daughters,  shall,  in  case  of  neces- 
sity,  be  mortgaged  to  pay  either ;  and  when  fSedlen  into 
possession,  shall  pay  the  arrears  incurred,  and  there  Lord 
Macclesfield  recognised  as  established  law,  *'  that  prq/Ui 
shall  extend  to  any  advantage  which  shall  be  made  of  the 
land  by  sale  or  mortgage,  as  well  as  rents."    And  in  BaB 
y.  Carter  {o)  Lord  Hardwiehe  said,  ''  the  maintenance  ii 
actually  a  charge  upon  the  estate ;  the  trustees  are  to 
pay  six  pounds  per  annum  to  each  daughter,  till  their 
portions  respectively  become  due  and  payable,  and  is 
not  postponed  till  after  the  term  comes  into  possession,  so 
that  maintenance  runs  on  till  then ;  and  though  I  do  not 
know  any  instance  where  a  sale  has  been  directed  for  main^ 
tenance  out  of  rents  and  profits,  because  it  must  be  annnaly 
which  would  create  endless  trouble,  yet  it  is  a  cbaigo 
upon  the  estate,  and  the  arrear  which  is  incurred  must  bo 
paid  off  after  it  comes  into  possession."    By  the  terms  ok 
this  settlement  the  15,000  Z.  are  payable  when  the  daughter 
arrives  at  twenty-one,  or  marries.     If  not  raiseaUe  0^ 
that  moment  by  sale  or  mortgage,  the  title  to  the  money 
is  then  complete,  and  from  that  time  interest  on  it  begins 
^      to  run.     It  is  not  a  reasonable  construction  of  such  an  10* 

(m)  2  Atk.  358.  (0)  2  Atk.  S57, 258. 

(»)  2  P.  Wms.  179. 
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nent  to  say  that  the  daughter's  right  can  depend  on        1863. 
ESnther's  death.     He  might  survive  her^  and  yet  she       Massy 
lie  meantime  might  have  married,  and  might  have       .  ^' 
Iren.     No  one  can  pretend  that  under  such  circum-    and  OUien. 
ces  her  title  to  the  portion  would  be  suspended,  and 
her  children  would  have  no  right  to  it,  or  to  the 
rest  on  it,  but  that  because  she  died  before  her  father 
ight,  as  in  this  case,  go  over  to  the  child  of  the  first 
riage,  already  sufficiently  provided  for. 
lie  will  of  Mrs.  Alice  O^Donnel  Massy  is  important  to 
w  the  intention  of  the  parties.     She  had  the  power  to 
the  time  when  the  portions  should  be  raised.     She 
w  **  the  residue  of  the  rents,  issues,  and  profits  of  the 
I0  "  after  the  payment  to  her  daughter  Alice  of  the 
irest  on  the  10,000  /.,  and  after  the  payment  to  her 
band  of  the  1,000  /.  a  year,  to  trustees.     This  fact 
W8  that  she  expected  a  surplus,  and  this  surplus  is 
roted  to  the  maintenance  and  education  of  the  younger 
Idren  she  may  have  by  Massy,  and  then  to  accumulate 
pay  off  the  portions  for  daughters.     So  that  if  inten- 
)n  is  to  govern,  there  can  be  do  doubt  what  the  intention 
18  here. 

Mr.  Warren  replied. 

The  Lord  Chancellor  (Lord  Wesibury)i  3Marchl86»- 

My  Lords,  in  this  case,  the  Respondent,  Mrs.  Lloyd,  is 
be  ouly  younger  child  of  the  marriage  of  the  late  Hugh 
^fim/  with  Alice  O^DonneL  On  the  occasion  of  that 
i^ttriage  in  May  1804,  a  settlement  was  made  of  large 
vtites  in  Ireland  belonging  to  Alice  O'Donnel,  after- 
viids  Mrs.  Massy,  and  by  that  settlement  a  sum  of 
^ifiOOL  was  directed  to  be  raised  as  the  portion  of  the 
^ounger  child  or  children  of  the  marriage. 

The  Respondents,  Mr.  and  Mrs.  Lbyd,  intermarried 
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in  the  year  1824,  and  their  contention  in  the  Court  below 
was  that  on  that  event  Mrs.  Lhydy  as  the  only  younger 
child,  became  entitled  to  have  the  portion  of  15,000  L 
raised  and  paid  to  her ;  and,  consequently,  became 
entitled  from  the  same  time  to  interest  on  that  prindpil 
sum  until  it  should  be  raised  and  paid. 

This  appears  to  be  the  construction  of  the  settiement 
which  was  approved  of  by  the  Ijord  Justice  of  AppeoL 
It  is  true  that  in  argument  at  the  bar  the  KespondentB 
admitted  that  a  younger  child  would  not  be  entitiedto 
interest  during  tiie  life  of  AUce  Many,  the  mother,  bat 
they  contended  that  even  if  on  tiie  true  construction  of 
the  settiement,  the  principal  money  could  not  be  raised 
until  the  death  of  Hugh  Massy ^  the  father,  yet  that  tlicj 
were  entitled  to  have  the  interest  accmnulated  from  tbe 
time  when  tiie  principal  became  vested,  and  to  have  die 
arrears  of  interest  raised  and  paid,  together  with  tlie 
principal,  on  the  deatii  of  tiie  fatiier,  and  such  has  been 
the  decision  of  the  Court  below. 

In  the  argument  in  this  House,  and  in  the  Court  in 
Ireland^  great  reliance  was  placed  on  decided  cases;  bnfe 
I  think  little  is  to  be  gained  from  tiiem  beyond,  first,  the 
general  conclusion  that  the  question  as  to  the  time  whesB. 
portions  become  payable  depends  on  a  correct  conatiiicv- 
tion  of  the  language  of  tiie  settiement,  or  in  the  words  Cii^ 
Lord  Chancellor  Talbot  ( /?),  on  the  particular  penning 
of  the  trust ;  and,  secondly,  the  conclusion  which 
Eldon  seems  to  have  intended  to  express  (for  there 
some  want  of  grammatical  accuracy  in  the  words  imputev 
to  him),  namely,  that  if  the  interests  are  vested,  and  th^ 
contingencies  have  happened  at  which  the  portions  ar^ 
to  be  paid,  tiie  interest  is  payable  and  tiie  portions  mn^^ 


{p)  HOUethwaite  t,  (krtwright^  Gas.  Temp.  TaL  90, 32^ 
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i  raised^  although  the  only  means  of  raising  them  may 
5  the  sale  or  mortgage  of  a  reversionary  term.  The 
tention  is  to  govern^  and  when  the  period  has  arrived 

which  a  portion  is  clearly  directed  to  be  raised  and 
id^  you  must  raise  it,  although  the  act  of  doing  so 
volves  a  considerable  sacrifice  and  waste  of  property. 
The  provisions  of  this  settlement  are  of  a  singular 
aracter.  The  estates  are  demised  to  trustees  for  a 
rm  of  999  years,  to  commence  from  the  solemnization 

the  marriage ;  and  the  provisions  for  the  wife,  the 
laband,  the  younger  children  of  the  marriage,  and  other 
jects,  are  effected  by  means  of  declaring  successive 
asts  of  this  term ;  subject  to  and  after  the  fulfilment  of 
eae  purposes  the  term  ceases  or  becomes  attendant,  and 
le  estates  are  limited  to  the  use  of  the  first  and  other 
AS  of  the  marriage  in  tail  male. 

The  first  trust  of  the  term  after  the  solemnization  of 
ibe  marriage  is  to  pay  all  the  rents  and  profits  of  the 
estate  unto  the  wife  Alice  for  her  separate  use  during  her 
He.  This  is  positive  and  express,  exhausting  so  much 
rf  the  term  as  may  expire  during  the  life  of  Alice  the 
another.  It  is  the  duty  of  a  Judge,  if  possible,  to  construe 
the  provisions  of  the  settlement  so  as  that  they  may  be 
wnristent  and  accordant  with  each  other,  but  it  would  be 
difficult  to  show  how  the  subsequent  provision  for  the 
dnidren  could  be  intended  to  derogate  from  this  first 
•wolute  trust  in  favour  of  the  mother. 

It  was,  as  I  have  already  said,  admitted  by  the  Be- 
■pondents'  counsel  that  the  trust  to  pay  the  portions  did 
^t  arise  until  the  mother's  death.  But  as  this  admission 
^d  be  founded  on  no  other  ground  than  the  fact  that 
«e  rents  and  profits  are  absolutely  disposed  of  during  the 
"fe  of  the  mother,  it  must  follow  that  if  there  is  an 
squaDy  absolute  disposition  of  the  rents  during  the  life 
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of  the  father,  the  same  reeiilt  would  ensue,  and  the 
portions  could  not  be  treated  as  directed  to  be  paid  nntii  • 
the  death  of  the  survivor  of  the  parents. 

The  trust  on  the  death  of  the  wife,  if  the  husband  be 
then  living,  is,  subject  to  a  charge  of  10,00021,  to  ptj 
yearly  during  the  residue  of  the  term  out  of  the  rents  and 
profits  of  the  lands,  unto  Huffh  Massy,  the  husband,  for 
so  many  years  as  he  shall  live,  the  annual  sum  of  1,000L 
And  as  to  the  residue  of  the  rents  and  profits,  to  pay  the 
same  to  such  persons,  and  in  such  manner  as  Alice,  the 
wife,  shall  by  deed  or  will  appoint,  and  for  want  of 
appointment,  to  the  right  heirs  of  the  said  Alice.  This 
power  was  fully  exercised  by  the  wiU  of  AUce,  the 
mother,  and,  consequently,  the  absolute  disposition  of  the 
rents  during  the  life  of  Hugh,  the  father,  became  just  ai 
complete  and  efiectual  as  the  antecedent  trust  thereof 
during  the  life  of  Alice,  the  mother. 

It  is  in  that  particular,  namely,  the  power  to  dispoie, 
and  the  consequent  disposition,  of  the  surplus  rents  and 
profits  during  the  life  of  the  father,  that  the  present  cue 
differs  from  the  case  of  Lyddon  v.  Lyddon  {q)  decided  bf 
Sir  W.  Grant,  and  on  which  the  Respondents  relied  b 
Lyddon  v.  Lyddon  the  term  for  rabing  the  portions  took 
effect  immediately  from  the  death  of  the  husband,  wko 
was  tenant  for  life,  and,  therefore,  the  term  caught  lad 
included  all  the  surplus  rents  and  profits  remaining  ate 
payment  of  the  jointure  to  the  widow,  and  they  becaao 
applicable  to  the  payment  of  interest  on  the  pmrtiotf 
secured  by  the  term.     That  case  would  only,  thereto 
have  been  an  authority  for  the  present  if  the  soiphi 
rents  above  Hugh  Massy^s  annuity  had  been  undispoooi 
of,  and  had  fallen  into  the  hands  of  the  trustees  to  be 


(9)  U  Yes.  658. 
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)plied  upon  the  trusts  declared  of  the  residue  of  the        1863.     ' 
rm,  whereas  the  contrary  is  the  case.     It  is  probable       Massy 
lat  this  power  of  disposition  of  the  surplus  rents  was       l^yd 
(Served  to  the  mother  for  the  purpose  of  enabling  her  to    and  Others* 
dge  of  the  necessity  of  providing  for  the  maintenance 
'  the  younger  children. 

There  is  an  additional  element  of  difference  between 
le  two  cases  in  the  circumstance  that  the  father,  to 
horn  in  this  case  the  annuity  is  given,  is  under  a  legal 
ftligation  to  maintain  his  infant  children. 
It  appears,  therefore,  that  the  rents  and  profits  of  the 
tates  are  absolutely  disposed  of  during  so  many  years  of 
le  term  as  shall  elapse  during  the  lives  of  the  father  and 
other,  and  the  life  of  the  survivor.  Accordingly,  pro- 
ceding  with  the  language  of  the  settlement,  we  find  the 
ords  are  that  ^^  as  to  the  residue  of  the  said  term  of 
99  years,  after  the  decease  of  the  said  Alice  O^Donnel 
od  Hugh  Massy ^^^  the  same  is  thereby  limited  to  the 
nstees  upon  the  trusts  thereinafter  mentioned,  that  is, 
ipon  trust  to  raise  and  pay  the  sum  of  15,000/. 

Pausing  here  for  a  moment,  it  is  material  to  observe, 
fint,  what  is  the  subject-matter  of  the  trust;  and, 
neondly,  what  is  involved  in  the  order  and  sequence  of 
^  directions  to  the  trustees. 

The  subject-matter  of  the  trust,  that  is  the  property 
tviilable  for  the  portions,  is  so  much  of  the  term  as  shall 
^  existing  at  the  death  of  the  survivor  of  the  father  and 
^Mher,  and  it  is  by  mortg^e  or  sale  of  this  residue  that 
^  15,0007.  are  directed  to  be  raised.  If,  therefore,  in 
^  trust  for  raising  the  portions,  which  commences  with 
^  words  "  and  as  for  and  concerning  the  residue  of  the 
•■M  term  of  999  years,"  the  wards  "  so  much  of  the  term 
^  shall  remain  at  the  death  of  the  survivor  of  Hugh  and 
^^  Massy r  were  substituted  for  the  word  "  residue," 
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of  the  father,  the  same  result  would  ensue,  and  the 
portions  could  not  be  treated  as  directed  to  be  paid  tintil 
the  death  of  the  survivor  of  the  parents. 

The  trust  on  the  death  of  the  wife,  if  the  husband  be 
then  living,  is,  subject  to  a  charge  of  10,000/.,  to  paf 
yearly  during  the  residue  of  the  term  out  of  the  rents  ind 
profits  of  the  lands,  unto  Huffh  Massy ,  the  husband,  for 
so  many  years  as  he  shall  live,  the  annual  sum  of  1,OOOL 
And  as  to  the  residue  of  the  rents  and  profits,  to  pay  die 
same  to  such  persons,  and  in  such  manner  as  Alicey  the 
wife,  shall  by  deed  or  will  appoint,  and  for  want 
appointment,  to  the  right  heirs  of  the  said  Alice.    This 
power  was  fully  exercised  by  the  will  of  AUce^  the 
mother,  and,  consequently,  the  absolute  disposition  of  tke 
rents  during  the  life  of  Hughy  the  father,  became  just 
complete  and  effectual  as  the  antecedent  trust 
during  the  life  of  Alice,  the  mother. 

It  is  in  that  particular,  namely,  the  power  to  dispoee^ 
and  the  consequent  disposition,  of  the  surplus  rents 
profits  during  the  life  of  the  father,  that  the  present 
differs  from  the  case  of  Lyddon  v.  Lyddon  {q)  decided  b; 
Sir  W.  Granty  and  on  which  the  Respondents  relied. 
Lyddon  v.  Lyddon  the  term  for  raising  the  porticms  tool 
effect  immediately  from  the  death  of  the  husband,  who 
was  tenant  for  life,  and,  therefore,  the  term  caught  anci 
included  all  the  surplus  rents  and  profits  renudning  lAer 
payment  of  the  jointure  to  the  widow,  and  they  became 
applicable  to  the  payment  of  interest  on  the  portions 
secured  by  the  term.     That  case  would  only,  therefor^ 
have  been  an  authority  for  the  present  if  the  sorplitf 
rents  above  Hugh  Massy^B  annuity  had  been  undisposed 
of,  and  had  fallen  into  the  hands  of  the  trustees  to  be 


(9)  14  Yes.  658. 
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^plied  upon  the  trusts  declared  of  the  residue  of  the        18^     ' 
rm,  whereas  the  contrary  is  the  case.     It  is  probable       Massy 
at  this  power  of  disposition  of  the  surplus  rents  was       Lmyd 
served  to  the  mother  for  the  purpose  of  enabling  her  to    and  Others, 
dge  of  the  necessity  of  providing  for  the  maintenance 
the  younger  children. 

There  is  an  additional  element  of  difference  between 
e  two  cases  in  the  circumstance  that  the  father,  to 
bom  in  this  case  the  annuity  is  given,  is  under  a  legal 
ligation  to  maintain  his  infant  children. 
Jt  appears,  therefore,  that  the  rents  and  profits  of  the 
^tes  are  absolutely  disposed  of  during  so  many  years  of 
e  term  as  shall  elapse  during  the  lives  of  the  father  and 
>ther,  and  the  life  of  the  survivor.  Accordingly,  pro- 
eding  with  the  language  of  the  settlement,  we  find  the 
^rds  are  that  ^'  as  to  the  residue  of  the  said  term  of 
9  years,  after  the  decease  of  the  said  Alice  0*Donnel 
d  Hugh  McLssyy^  the  same  is  thereby  limited  to  the 
istees  upon  the  trusts  thereinafter  mentioned,  that  is, 
K)n  trust  to  raise  and  pay  the  sum  of  15,000/. 
Pausing  here  for  a  moment,  it  is  material  to  observe, 
Bt,  what  is  the  subject-matter  of  the  trust;  and, 
condly,  what  is  involved  in  the  order  and  sequence  of 
te  directions  to  the  trustees. 

The  subject-matter  of  the  trust,  that  is  the  property 
▼tilable  for  the  portions,  is  so  much  of  the  term  as  shall 
^  existing  at  the  death  of  the  survivor  of  the  father  and 
^■^er,  and  it  is  by  mortgage  or  sale  of  this  residue  that 
^«  15,000  /.  are  directed  to  be  raised.  If,  therefore,  in 
^  trust  for  raising  the  portions,  which  commences  with 
^  words  *^  and  as  for  and  concerning  the  residue  of  the 
^  term  of  999  years,"  the  wqrds  "  so  much  of  the  term 
^  shall  remain  at  the  death  of  the  survivor  of  Hugh  and 
^fice  Massy y^  were  substituted  for  the  word  "  residue," 
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there  would  be  no  possible  room  for  mistake,  for  every  rab- 
sequent  trust  is  a  trust  of  and  concerning  this  residue  and 
the  direction  to  pay  interest  in  the  meantime,  and  until 
the  portions  become  payable  out  of  the  rents  and  profits 
of  the  premises,  is  a  direction  touching  the  rents  and 
profits  of  the  premises  during  the  residue  of  the  tenn, 
that  is,  after  the  death  of  the  surviving  parent. 

The  same  conclusion  is  arrived  at  from  considering  the 
order  and  sequence  of  the  trusts,  which  consist  of  a  series 
of  directions  to  the  trustees,  the  first  extending  over  the 
life  of  Aline  the  mother,  the  second  over  the  life  of  Hugh 
the  father,  and  the  third  coming  into  effect  at  the  death 
of  the  survivor  of  the  father  and  mother,  and  including 
all  the  directions  touching  the  raising  and  payment  of  the 
principal  and  interest  of  the  15,000/.  to  the  youngec 
children. 

But  it  was  said  in  the  Court  below,  and  is  the  foundif 
tion  of  the  judgment  of  the  Lord  Justice  of  Appeal^  tluft/^ 
even  if  the  principal  money  was  neither  raiseable  nor  pay^' 
able  until  after  the  death  of  the  surviving  parent,  yet  thi^'" 
the  right  to  interest  arose  immediately  on  the  portion  b^^ 
coming  vested  by  the  marriage  of  Mrs.  Lloyd ;  and  suc^ 
interest  must  be  accumulated  and  levied,  together  witJ 
the  principal,  immediately  on  the  death  of  the  survifiimj 
parent. 

The  Court  below  does  not  point  out  what  are  ib* 
words  of  the  settlement  which  plainly  and  unequivocally 
give  this  supposed  right  to  the  interest  during  the  life  <9i 
either  parent,  although  the  trust  for  raising  and  payiii£ 
either  principal  or  interest  had  not  arisen. 

I  concur  entirely  with  the  observation  of  Lord  Chan" 
cellor  Cottenham  in  Lozd  JUilltoum'B  case  (r),  when  he 


(r)  4  Clark  &  F.  387,  306. 
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peaks  of  the  absurdity  of  holding  that  the  interest  is  to        1803. 
.ccumulate  against  the  inheritance^  to  be  raised  when  the       Massy 
enudnder-man  shall  be  in  possession.     No  words  that       LloVd 
easonably  admit  of  a  different  interpretation  should  be    and  Others. 
taed  for  such  a  conclusion.     But  upon  examining  the 
rusts,  that  is,  the  directions  given  to  the  trustees  touch- 
ag  the  principal  and  interest  of  the  portions,  remem- 
•eiing  that  these  directions  arise,  and  are  to  be  carried 
ato  effect  after  the  deaths  of  the  husband  and  wife,  no 
lifficulty  will  be  found. 

There  is,  first,  a  trust  to  raise  the  15,000  L  by  means  of 
the  reddue  of  the  term,  with  a  direction  to  pay  it  when 
nosed  with  interest  in  the  meantime  (that  is,  between  the 
death  of  the  surviving  parent  when  it  became  raiseable 
*nd  the  time  of  payment)  to  the  younger  child  or  children, 
<0  the  mother  shall  appoint,  and  in  default  of  appoint- 
*>eiit,  to  the  younger  child  or  children,  if  more  than  one, 
qutlij ;  the  portion  of  a  son  to  be  paid  at  twenty-one, 
*d  of  a  daughter  at  twenty-one,  or  day  of  marriage. 
>^^  then  follows  a  direction  that  the  trustees  do  and 
•U,  out  of  the  rents  and  profits  of  the  premises  (that  is, 
already  observed,  out  of  the  rents  and  profits  accruing 
^3r  the  death  of  the  surviving  parent)  in  the  meantime, 
^  until  the  portions  become  payable,  raise  such  yearly 
*^  for  the  maintenance  and  education  of  the  younger 
^d  or  children,  as  to  the  mother  should  seem  meet,  not 
^^^eding  5  /.  per  cent.,  and  if  no  appointment  by  the 
^^iier,  then  at  that  rate  of  interest,  a  provision  which  is 
^^ly  intended  to  meet  the  event  of  the  younger  child 

children  being  under  age,  when  the  sum  of  15,000/. 
directed  to  be  raised. 

Xn  the  construction  of  trusts  of  this  description,  it  must 
^  remembered  that  the  word  *'  payable  "  is  used  in  a 
^^  extended  meaning  when  it  refers  to  the  persons  to 

Vol.  X.  T 
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whom  portions  are  payable  than  when  it  is  applied  to 
trustees  by  whom  such  portions  are  payable.     A  port 
is  not  properly  said  to  be  payable  by  trustees  until  1 
things  have  occurred^  viz.,  when  the  time  appointed 
raising  it  has  arrived^  and  the  person  entitled  is  able 
give  a  discharge  for  it ;  but  a  portion  is  often  said  to 
payable  to  a  child  so  soon  as  the  event  has  happei 
which  gives  the  child  a  vested  interest  in  it ;  and  in 
latter  case,  the  word  '^  payable  "  denotes  only  that  1 
child  is  entitled  or  enabled  to  receive  such  share  or  p 
tion.     And  it  is  in  this  sense  that  the  word  **  payabl 
is  used  in  this  settlement  in  the  last  provision  affecti 
the  15,000  /.,  by  which  it  is  declared,  that  in  the  event 
all  the  younger  children  dying  before  their  portions  A 
become  payable,  (that  is,  before  the  event  at  which  tb 
portions  are  made  payable,  or  directed  to  be  paid)  5,000 
part  of  the  15,000  /.,  should  be  paid  to  Alice  0*Dim 
the    younger,  and  the  residue  as  the   mother  At 
appoint.     With  this  construction,  the  provision  is  a 
cable  to  the  event  of  all  the  younger  children  dying 
out  attaining  vested  interests  in  the  lifetime  of  b 
either  of  the  parents,  and  is  consistent  with  the 
the  settlement. 

I  have  examined  this  case,  my  Lords,  with  the  / 
anxiety,  because,  I  must  admit,  that  my  first  opii 
different  from  that  at  which  I  have  now  arrive 
feel  bound  to  move  your  Lordships  that  the  orr 
Court  of  Appeal  below  be  reversed. 


Lord  Chelmsford  I 

My  Lords,  I  agree  entirely  with  the  opinio? 
been  expressed,   that  interest  on  the  15,00 
commenced  only  from  the  death  of  Hugh  Mi 
from  the  marriage  of  the  Bespondents  Ei 
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Hoyd.  The  case  is  not  free  from  difficulty,  but  this  1863. 
appears  to  me  to  have  been  the  intention,  as  it  is  to  be  Masst 
gathered  from  the  scheme  of  the  settlement.  Lwyd 

The  deed  may  be  divided  into  two  parts,  first,  that  and  Otliera. 
which  relates  to  the  provisions  which  apply  to  the  period 
daring  the  lives  of  the  husbajid  and  wife ;  second,  that 
which  relates  to  the  provisions  which  are  applicable  after 
dieir  deaths.  The  term  of  999  years  was  created  to 
serve  all  these  purposes. 

During  Alice  OWonneTs  life  all  the  rents  and  profits 

of  this  term  were  to  be  paid  to  her,  or  as  she  should  direct. 

After  her  decease  10,0007.  were  to  be  raised  for  her 

daughter  Alice ^  to  be  paid  at  her  age  of  twenty-one,  with 

interest  from  the  death  of  her  mother ;  and  subject  to  this 

charge,  Hugh  Massy ,  surviving  his  wife,  was  to  receive 

1,00021  a  year  out  of  the  rent  and  profits  of  the  tenn  for 

Ills  life,  the  residue  of  the  rents  and  profits  (by  which 

<Jearly  is  meant  the  surplus  rents  and  profits  after  pay- 

^ent  of  the  1,0007.  a  year  to  Hugh  Massy)  being  made 

object  to  the  appointment  of  Alice  the  wife.     The  appli- 

^tion  of  the  whole  of  the  rents  and  profits  during  the 

^o«  of  Hugh  Massy  and  Alice  is  thus  carefully  provided 

^^'^     The   settlement  then  proceeds   to  dispose   of  the 

^^due  of  the  term  itself,  i.  e.  that  which  might  remain 

Ik 

tiie  term  after  the  deaths  of  Hugh  Massy  and  Alice ; 
^^  it  deals  with  the  residue,  and  with  the  rents  and  pro- 
^  of  that  residue.  By  the  mortgage  or  sale  of  the 
^idue,  and  by  the  rents  and  profits  in  the  meantime,  the 
^»O00/.  portion  is  to  be  rdsed,  and  paid  to  a  younger 
*ild,  or  to  younger  children,  at  twenty-one,  or  marriage. 
^I^e  question  is,  out  of  what  is  the  portion  to  be  raised? 
*^*^^  answer  must  be,  out  of  the  residue  of  the  term,  and 
"  the  rents  and  profits  of  that  residue.  Therefore,  a!- 
^Ugh  the  portion  may  have  vested  during  the  lives  of 
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absolute  power  of  appointing  these  surplus  rents  and  pro-         1863. 
fits  at  her  will  and  pleasure.     It  would  seem,  therefore^        jVIasst 
not  only  superfluous^  but  inconsistent  afterwards  to  reserve        Lloyd 
to  her  a  limited  power  to  provide  maintenance  out  of  the    *^^  Others. 
same  rents  and  profits ;  but  if  the  latter  power  refers 
to  the  rents  and  profits  of  the  residue,  as  contra-distin- 
guished from  the  residue  of  the  rents  and  profits  after 
the  payment  of  Hugh  Massy*Q  annuity,  the  reservation  of 
the  power  is  not  unnecessary,  and  there  is  no   incon- 
sistency in  the  settlement.     The  Master  of  the  Rolls  and 
the  Jj^d  Chancellor  both  agreed  that  the  ]  5,000  /.  would 
not  be  raised  till  after  the  death  of  Hugh  Massy.     But  the 
Master  of  the  Rolls  thought  it  was  the  intention  that  the 
15,000/.  should  bear  interest  during  the  lifetime  oi  Hugh 
Massy^   although  the  principal  sum   was  not  raiseable 
until  his  death.     The  Lord  Chancellor  differed  in  this  re- 
^ct ;  but  whether  his  Lordship,  when  the  case  was  first 
before  him,  thought  not  only  that  the  interest  could  not 
f>e  nused  before  the  principal,  but  that  it  would  not  accu- 
'Ji^xlate  during  the  lifetime  of  Hugh  Massy y  cannot  be 
^^^Uected  from  the  printed  transcript  of  his  judgment  be- 
'^^"^  the  House.     However,  upon  the  appeal  from  the 
erof  the  Master  of  the  Rollsy  which  in  effect  decided 
interest  was  payable  on  the  portion  from  the  time  of 
™^  marriage  of  the  Respondents  JEyre  and  Ann  Lloyd, 
"^^   Lordship  expressed  an  opinion  adverse  to  this  view ; 
^^"t:  finding  that  the  Lord  Justice  of  Appeal  agreed  with 
™^  Master  of  the  Rolls,  he  aflSrmed  the  decision,  though 
^^th  some  hesitation. 

-After  carefully  considering  the  whole  scheme  of  the 

'^trtletaent,  and  examining  its  various  provisions,  I  cannot 

^^g  n^y  mind  to  the  conclusion  that  there  can  be  any 

*^Verance  of  the  interest  from  the  principal ;  but  it  ap- 

If^urs  to  me  to  have  been  intended  that  both  principal  and 

t3 
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interest  should  be  raised  and  paid  at  the  same  time,  and 
that  there  should  be  no  accumulation  of  the  interest  £om 
any  period  prior  to  the  death  of  Hugh  Massy.  I  tlunk. 
therefore,  that  the  decree  appealed  from  ought  to  \m 
reversed. 

The  following  Order  was  afterwards  entered  on  the 
Journals : — That  the  decretal  Order  of  J?.  Litton,  Esq., 
one  of  the  Masters  of  the  Court  of  Chancery  in  Ireland, 
of  the  Ist  oi  August  1859,  and  the  Order  of  the  Master  of 
the  Rolls  of  the  14th  November  1859,  and  the  Order  of 
the  Court  of  Appeal  of  the  8th  February  1860,  be  re^ 
versed.  And  it  is  declared,  that  the  said  sum  of  15,OO0i^ 
did  not  bear  interest  save  from  the  19th  March  1859, 
being  the  day  of  the  death  of  the  said  Huyh  Massy.  The 
costs  paid  by  the  Appellant  under  the  reversed  Order 
were  to  be  repaid,  and  the  cause  was  remitted  with  theae 
directions. 

Lords'  Journals,  3d  March  1863. 


1863. 

March  2, 6, 9, 
IC,  19. 

Domicile. 


Henry  Moobhouse  and  Susan  his  wife  -  Appellants. 
James  Lord  and  Others        -        -        .    Eespondentm 

In  order  to  lose  a  domicile  of  origin,  and  to  acquire  a  new  domidla 
a  man  must  intend  qtuUenm  in  illo  exuere  patriam.  It  is  no 
enough  for  him  to  take  a  house  in  the  new  country^  even  with  Hk^ 
probability  and  the  belief  that  he  may  remain  there  all  the  dhf 
of  his  life.  Change  of  residence  alone,  however  long  and  cotf 
tinued,  does  not  effect  a  change  of  domicile  as  regulating  tfaa 
testamentary  acts  of  the  individual.  There  must  be  an  int^tioc 
to  change  the  domicile. 


Peter  Cochrane  (afterwards  called  the  testator) 
born  at  Clippensy  in  the  parish  of  Kilbarchan,  in  tb 
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co'anty  of  Renfrew y  in  Scotland^  on  the  12th  September        1863. 
ly  ^5.    He  had  one  sister,  who  married  one  George  Mao    Moorhousb 
fxw^dane.    The  testator  was  apprenticed  to  a  surgeon^  and  ^^ 

al>oiitthe  year  1781  went  out  to  the  JEast  Indies  as  a  sur-        I^^^ 
g^<:>ii,  in  the  service  of  the  East  India  Company.     In 
IT  S  9  he  purchased  from  the  trustees  of  his  father's  credi- 
tors the  estate  at  Clippens.     When  stationed  at  Ferruck- 
ah€M4i  he  cohabited  with  a  native  woman  named  Raheem 
B^^bety  and  had  by  her  a  daughter  named  Susan.     In 
1808,  at  Cawnporey  he  married,  with  all  lawful  forms,  one 
^^MTgaret  Douglas  Fearon,  by  whom  he  had  two  sons, 
-R?<*r  and  Johny  bom  respectively  in  1811  and  1813.    The 
daiighter  Susan  was  sent  to  England  for  her  education. 
-"^   1818  the  testator  made  a  will,  which,  among  other 
*^^>  contained  the  following  bequest ; — "  I  give,  de- 
^^*^^,  and  bequeath  to  my  ancient  housekeeper,  Raheem 
^^ebeey  who  served  me  with  fideUty  for  nearly  eighteen 
y^^TB,  the  monthly  sum  of  100  sicca  rupees,  for  the  term 
^  Iter  natural  life.     I  farther  will  and  declare  that  she 
^^^  be  permitted  to  live  in  the  house  now  occupied  by 
h^^  [at  Calcutta']  for  the  term  of  her  natural  life."  .... 
^1^0  Miss  Susan  Cochrane,  a  child  bom  at  Caumpore,  in 
"•-^  East  IndieSy  on  the  17th  day  of  December  1807,  and 
^^'^  at  the  boarding  school   of  Miss  Campbell,  No.  7, 
^^'^nswick^square,  Londony  I  give  and  bequeath  the  sum 
^    «ne  lac  of  sicca  rupees  (12,500/.),  clear  of  legacy  tax.'* 
^^i^ly  in  1819  the  testator,  who  had  made  a  handsome 
tortune  in  India,  returned,  with  his  wife  and  two  sons,  to 
-^^rope,  and  proceeded  to  Scotland.     The  house  at  Clip^ 
P^^u  had  been  four  years  before  then  thoroughly  repaired 
*^  lis  expense,  and  his  sister,  Mrs.  Macfarlane,  was  then 
'^^iding  in  It.     He  travelled  about  Scotland  during  that 
y^^,  and  did  not  go  to  reside  at  Clippens  till  some  time 
^  1820.     He  maintained  there  a  large  establishment  of 

T  4 
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18G3.  servants — built  a  riding-house,  introduced  Arab  honea 
MooKHousB  and  gave  himself  up  to  the  breeding  of  stock  and  the  iim. 
^  ^^  provement  of  the  estate.  In  1820  Mrs.  Macfarlane  died 
Lord  Iq  August  1821  the  testator  made  a  holograph  will,  re- 
peating in  substance  the  provisions  made  for  Raheem 
Beehee  and  his  daughter,  and  adding  that  if  the  lawful 
issue  of  his  sons,  Peter  and  John,  shoidd  fiul,  the  whole  of 
their  fortunes  should  be  transferred  to  the  eldest  lawful 
son  of  Susan,  on  his  assuming  and  using  the  name  of 
Cochrane,  or  otherwise  to  be  equally  divided  amongst  all 
her  legitimate  children.  Towards  1825  he  began  to  conn 
plain  of  the  climate  of  Scotland,  and  in  May  of  that  year, 
when  rumours  about  his  wife  and  one  of  his  male  servants 
had  become  very  rife  in  the  neighbourhood,  and  the  visits 
of  the  neighbouring  families  had  been  interrupted,  he 
left  Scotland  for  Switzerland.  He  told  Crow,  his  gar- 
dener, that  he  should  do  so,  and  that  he  should  be 
absent  three  or  four  years.  The  reasons  assigned  for  lus 
departure  were  that  the  climate  of  Scotland  did  not  agree 
with  him,  and  that  he  wished  to  put  his  two  sons  to  school 
in  Switzerland,  and  their  mother  did  not  like  to  be  far 
away  from  them.  In  May  1825  he  sent  back  Susan  to 
India,  and  in  a  letter  written  on  that  occasion  to  a  friend 
there,  a  Mr.  Thomas,  a  surgeon  in  the  army,  conmiending 
the  young  lady  to  his  care ;  and  suggesting  his  wish  that 
she  should  settle  in  India,  he  said,  "  You  may  assure  the 
young  gentleman,  who  may  meet  with  your  and  Mrs- 
Thomas*&  approbation,  that,  on  his  marriage  with  her,  he 
shall  have  the  sum  of  2,000  /.  sterling ;  nor  will  that  b0 
all :  she  is,  and  will  be,  mentioned  in  my  will,  but  to 
what  farther  amount  I  cannot  precisely  say."  On  leaving 
Clippens,  he  dismissed  all  his  servants,  except  Crow,  his 
gardener,  who  was  left  to  take  care  of  the  establishment 
generally,  and  Macdonald,  his  coachman,  to  whom  wtf 
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especially  confided  the  care  of  the  horses  and  the  breeding  l^Cd. 

stud.    The  furniture  was  packed  up^  the  plate  was  sent  Moorhousb 

to    ^Jie  Union  Bank  at  Paisley  to  be  taken  care  of,  and  *^      °^    ^ 

Mjts.  Crow  and  her  daughter  were  left  in  charge  of  the  l^Bjt 
hoYa.£e.     The  testator  always  appeared  much  attached  to 


"1i 

1 


CTmjDpens  as  the  residence  of  his  ancestors,  and  refused  to 

take  down  the  old  house  in  which  he  had  been  bom, 

thomigh  many  of  the  neighbouring  gentry  had  tried  to 

persuade  him  to  do  so.     He  was  frequently  buying  new 

property  in  the  neighbourhood,  and  was,  not  long  before 

hia  <ieath,  engaged  in  making  a  contract  for  such  a  pur- 

p<>3o,  which  was  concluded  after  his  death.     In  July  1825 

he  ^went  to  Hojwyl,  to  put  his  sons  under  the  care  of 

I^»    Fillenberg;   but  after  a  few  months  residence  in 

Sit^tzerlcmd,  he  left,  and  in  May  1826  went  to  Paris, 

^^ere  he  resided  in  furnished  apartments,  in  the  Boule^ 

vaw^^  Jlgg  Capiicines,  and  placed  his  sons  at  school  in  the 

nei^Iibourhood.     In  September  1826  the  daughter  Susan 

i^^i^ed  Lieutenant  Moorhouse,  in  India^  and  came  back 

^  -England  in  1828.     In  July  1S29  the  testator  came  to 

So€>€landy  spending  a  few  days  in  London  on  his  way.    He 

"^^Ught  his  wife  and  sons  with  him,  they  lived  at  an  hotel  in 

Gl<M4yoWy  but  he  himself  paid  frequent  visits  to  Clippens. 

^  ^  conversation  with  Crowy  who  expressed  his  regret 

^t  his  master  did  not  come  back  to  reside  at  Clippens, 

^^  BslA  he  should  not  come  just  then,  but  it  would  not  be 

loug  before  he  should  do  so.     In  September  1829  the 

*®®tator  gave  to  a  solicitor  in  Edinburgh  heads  of  instruc- 

^^^xifi  for  a  will,  or  testamentary  disposition,  in  which  he 

*^«cribed  himself  as  "  Peter  Cochrane,  Esq.,  of  Clippens, 

^  the  parish  of  Kilbarchan  and  county  of  Renfrew,  late 

^t  member  of  the  Medical  Board  of  Bengal,"  &c.  ;  and 

^  renewed,  almost  in  the  words  of  the  will  of  1818,  the 

"^quest  to  Raheem  Beebee,  but  said  nothing  of  any  pro- 
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1863.  vision  for  his  daughter  Stuan.  He  devised  his  estatee  to 
MooKHouss  his  two  8ons>  and  falling  them  and  their  issue,  to  ^  the 
an      not  er   ^jjgg|.  la^ftQ  gon  of  Mrs.  Susan  Cochrane  or  MaorlumUj 

Lord        wife  of  Lieutenant  Moorhause^  &c.,  and  who  shall  assume 
and  bear  the  surname  and  arms  of  Cochrane^  and  in  de- 
fault of  her  having  a  son^  to  be  equally  divided  amongst  her 
other  lawful  children.     This  testamentary  disposition  was 
duly  executed  In  Scotland.   In  November  1829  the  testator 
returned  to  Paris,  and  at  first  resumed  possession  of  lus 
furnished  apartments  In  the  Boulevard  des  Capuctnes ;  but 
early  In  1830  he  took^  on  a  lease  for  three  years,  detei^ 
minable  at  three  months'  notice,  some  very  large  apart- 
ments In  the  Place  VendSmCy  and  furnished  them  very 
expensively,  bringing  also  some  articles  of  furniture  from 
Cltppens  (as  to  which  he  constantly  corresponded  wltli 
Crow),  and  setting  up  a  large  establishment  in  servants, 
horses,  and  carriages.    At  the  latter  end  of  1830  the  sod, 
Peter,  married.     On  the  18th  June  1831,  the  testatoTi 
being  then  In  111  health,  began  a  journey  to  Englanii 
leaving  his  establishment  In  i^Q  Place  Vendome,  butaccom- 
panied  by  his  two  sons  and  a  physician ;  he  only  reached 
Beauvais  on  the  evening  of  that  day,  and  there  died. 

The  testamentary  disposition  of  1829  was,  in  December 
1831,  proved  as  his  last  will  and  testament. 

In  March  1832  the  Appellants  filed  a  biU  against  tlie 
executors  and  all  necessary  parties,  setting  forth  the  ftcti 
relating  to  the  promise  to  provide  for  the  daughter  Siuan, 
and  claiming  not  only  the  2,000/.  mentioned  in  the  letter 
to  Mr.  Thomas,  but  also  the  lac  of  rupees  mentioned  in 
the  wills  of  1818  and  1821,  and  alleging  that  the  testatoTi 
in  making  the  deed  of  settlement  and  disposition  in  1829| 
had  no  intention  to  revoke  the  previous  glfls.  Hie  biU 
was  afterwards  amended,  and  the  claim  in  respect  of  Ae 
lac  of  rupees  was  not  Insisted  on,  but  the  liability  of  tbe 
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(»r^8  estate  to  make  good  the  2,000/15  and  a  settle-        1863. 

of  that  sum,  made  in  September  1826,  on  the  occasion    Moorhouss 

mh's  marriage,  in  virtue  of  the  authority  given  in  ^     ^^   ^ 

stator's  correspondence,  were  insisted  on.     In  Sejh'       J^^^ 

'  1834  Mrs.  Cochrane  died.     The  son  John  died  in 

1835,  immarried;  the  son  Peter  died  in  the  following 

without  issue.     His  widow  married  a  Mr.  Barton, 

Sed,  and  she  afterwards  married  Mr.  Lord,  the  Be- 

ent,  who,  having  taken  out  the  necessary  letters  of 

listration,  became   the  personal  representative  of 

Fearon  Cochrane  and  her  two  sons,  Peter  and  John. 

ay  1835  the  then  Vice  Chancellor  of  England  made 

"ee  in  favour  of  the  Appellants,  so  far  as  regarded 

000/. 

ler  proceedings  were  afterwards  taken  in  Chancery, 

lie  Appellants  set  up  a  claim  that  there  had  been  a 

age  between  the  testator  and  Raheem  Beebee,  and 

9d  that  if  they  shoidd  fail  in  establishing  that  mar- 

the  Appellant,  Susan  Moorhouse,  was  entitled  to  a 
t  of  Dr.  Cochrane'*a  property  by  virtue  of  the  law  of 
lee,  in  which  country  they  insisted  that  he  was  domi- 
at  the  lime  of  his  death.  This  new  claim  became 
mbject  of  a  reference  to  the  Master,  who  in  July 

made  his  report,  finding  that  Dr.  Peter  Cochrane, 
sestator,  was  domiciled  at  the  date  of  his  will,  and  at 
hour  of  his  death,  in  Scotland.  This  report  was 
wards  confirmed. 

I  December  1851  this  bill  was,  by  a  decree  (s)  of  the 
ter  of  the  BjHs,  dismissed,  but  without  costs.  On 
a],  the  Lords  Justices,  in  July  1852^  confirmed  his 
dot's  decree. 

tere  were  questions  raised  and  argued  as  to  the  fact 
te  alleged  marriage  with  Baheem  Beebee,  and  as  to 

(«)  16  Bear.  341. 
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18^.        the  right  of  the  Appellants  to  have  a  commisaion  sent  od 


MooRHousB    to  India  to  take  eyidence  on  the  subject^  and  also  as  to  flu 
and  Anotlior      /v*/»i  ■i***^  • 

9.  effect  of  the  testamentary  disposition  of  1829  operating  i 

}f^        a  revocation  of  the  wills  of  1818  and  1819,  so  as  to  defei 
and  Others.  ' 

the  gift  of  the  lac  of  rupees  to  the  testator's  daagbti 
Susan.  The  various  matters  in  discussion  came  befei 
Vice  Chancellor  Kindersln/y  who,  on  the  14th  Febrwa 
1859,  pronounced  a  judgment  {t)  adverse  to  the  A] 
pellants.  Other  proceedings  followed,  and  finallj  orda 
dated  18th«72£/y  1859, 12th  .Tune  1860,  and  19th  4pri/ 186 
were  made,  founded  on  that  judgment.  AU  the  questia 
raised  below  were  argued  on  this  appeal,  but  the  m 
matter  ultimately  decided  by  the  House  which  calls  i 
a  report,  was  that  relating  to  the  question  of  domicile. 

Mr.  Bolt  and  Mr.  Glasse  (Mr.  R.  G.  Welford  w> 

with  them),  for  the  Appellants. 

The  evidence  here  shows  that  the  testator  ha 
abandoned  his  Scotch  domicile,  and  had  adopted  a  di 
micile  in  France.  In  Scotland,  his  wife,  to  whom  1 
appeared  to  be  much  attached,  and  who  certainly  hf 
the  greatest  influence  over  him,  was  not  visited  by  tli 
families  in  the  neighbourhood.  This  was  a  potent  motifi 
for  him  to  abandon  his  Scotch  domicile,  and  as  she  WM 
much  younger  than  himself,  and  he  could  not  bring  la 
back  to  Clippens,  his  quitting  that  place  might  weU  b6 
assumed  to  be  quitting  it  for  ever.  They  referred  to 
numerous  expressions  in  letters  of  the  testator,  whioli 
indicated  that  he  had  no  intention  of  returning  to  Sed^ 
land,  and  contended  that  the  conversation  with  CVm^ 
and  expressions  similar  to  that  conversation  contained  ift 
some  of  the  testator's  letters,  were  merely  used  with  tto 
intention  to  mislead,  as  the  testator  did  not  choose  to 

(0  4  Drewry,  366. 
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ivc  it  thought  that  he  was  driven  away  from  the  place  ;        1863. 
lH;  nevertheless,  it  was  his  fixed  purpose  never  to  return    Moobhousb 
ere    The  motive  for  adopting  a  French  domicile  was  ^     ^^   *' 
uple  enough,  and  the  length  of  residence  in  France  was        Iokd 
a^ccordance  with  the  motive.     That  long  residence 


feotuated  a  change  of  domicile.     In  Bempde  v.  John- 
9m^  (if)  Lord  Chancellor  Loughborough  expressed  himself 
>  ms  clearly  to  show  that  the  only  place  of  residence  which 
could  not  be  referred  to  as  adopted  for  an  occasional  and 
emporary  purpose  "  was  the  place  of  domicile.     Now, 
incierson  v.  Laneuville  {v)  establishes,  that  a  residence  in 
i  country  until  the  death  of  a  particular  individual  shall 
bappen  is  not  a  residence  for  a  temporary  purpose.     Here 
the  testator  never  intended  to  leave  his  French  residence 
during  the  life  of  his  wife.     If  a  man  goes  to  a  particular 
country,  believing  that  his  health  will  not  permit  him  to 
live  elsewhere,  his  residence  there  constitutes  a  domicile, 
Fofhe$  V.  Forbes  («?),  and  other  equally  strong  motives 
for  a  continued  residence  in  any  particiilar  place  must 
Ittve  the  same  efiect,  Aikman  v.  Aikman  (x).     Munro  v. 
MwKro  (y)  does  not  contradict  that  principle,  but  was 
dedded  on  the  proof  there  given  that  the  long-continued 
wridence  in  London  was,  from  the  beginning,  only  in- 
tended to  be  temporary,  and  had  been  continued  from  tem- 
porary Causes,  with  the  constantly  recurring  declaration 
^  Munro  that  he  was  about  to  return  to  Scotland.     In 
^  Attorney  General  v.  Pottinger  (z)  Mr.  Baron  Bram- 
•^fl  put  the  matter  thus,  that  the  intention  to  reside 
Binat  be  taken  to  be  in  that  place  where  he  had  taken  up 
™« residence  permanently,  or,  as  being  a  more  correct 
^^prearion,  "/or  an  indefinite  time'' — a  description  which 

(•)  3  Ve§.  1»8.  («)  3  Macq.  864. 

(»)  9  Mor.  P.  C.  C.  325.  (y)  7  Clark  &  F.  842. 

(»)  1  Kay,  341 .  (*)  6  Hurl.  &  N.  733,  747. 
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1863. 


MOOBHOUSB 

and  Another 

Lord 
and  Others. 


19  March. 


in  tills  case  would  apply  directly  to  France.  In  the 
Attorney  General  v.  Rowe  (a)  the  domicile  of  origin 
would  have  been  held  to  be  abandoned^  and  a  new  one 
acquired,  but  that  the  circumstances  there  contradicted 
any  intention  of  that  kind ;  here  they  favour  it,  and  can 
only  be  understood  in  connexion  with  such  an  intention. 
In  Blackburn  v.  Vaughan  {b\  before  Sir  John  Dodtmif  in 
July  1857,  the  fact  of  breaking  up  an  establishment  in 
this  country,  and  taking  the  lease  of  a  house  in  JFVanee, 
was  held  sufficient  to  show  a  change  of  domicile.  [Loud 
Chelmsford :  There  the  man  sold  all  his  furniture  when 
he  went  away  to  i^rance. — Lord  Crantoorth:  And  he  had 
married  a  French  wife,  and  had  given  up  his  office  in  tUs 
country.]  The  facts  here  are  equally  strong  to  show  an 
intention  to  give  up  the  Scotch  domicile,  and  to  acquire  a 
French  one.  If  so,  then  the  Appellant,  Mrs.  Sum 
Moorhouse  (there  being  no  le^tunate  children  left)  it 
entitled,  by  the  law  of  France  (c),  to  a  share  of  the  pRH 
perty  of  Dr.  Cochrane ,  as  being  his  acknowledged  natonl 
child. 

The  Solicitor  General  (Sir  R.  Palmer)  and  Mr. 
Anderson  (with  whom  were  Mr.  F.  F.  Smith,  Mr. Morris, 
Mr.  W.  Pearson,  Mr.  Jackson,  and  Mr.  Lard)  for  the 
several  Kespondents,  were  not  called  on  (d). 

Lord  Cranworth: 
Mj  Lords,  this  case  has  occupied  your  Lordships  in  a 
very  full  discussion  four  days,  and  having  heard  ^ 
address  of  two  learned  counsel  at  great  length  for  di0 

(a)  1  Hurl.  &  Golem.  31. 

(b)  Not  reported. 

(c)  Evidence  of  French  advocates  had  been  taken  on  this  poiot* 

(d)  The  arguments  for  the  Appellants  concluded  on  the  1<^ 
JI/arcA,  just  as  the  House  was  about  to  adjourn.  TbejudgoeDt 
was  pronounced  at  the  sitting  of  the  House  on  the  19th  March. 
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LppellantSy  and  havings  with  the  coiicurreiice  of  both  my         18^* 

oble  and  learned  friends  who  sat  with  me  to  hear  the    Moorhouse 

Bse,  come  to  the  conclusion  that  the  judgment  of  the  ^^ 

^e  Chancellor  was  right  in  omnibus,  we  might  perhaps        ,^^ 

aye  felt  ourselves  entirely  justified  in  acting  upon  what 

Bed  to  be  the  practice  of  this  House  in  similar  cases^ 

amely,  that  of  saying  simply  that  this  House  concurred 

I  tlie  judgment  of  the  Court  below  without  giving  any 

MUonB  for  the  decision  at  which  we  have  arrived.    But 

I  the  case  is  one  of  considerable  importance,  and,  in  some 

mpects,  of  novelty,  I  have  thought  it  right  to  state 

Knrtly  to  your  Lordships  the  grounds  on  which  I  have 

rrived  at  the  same  conclusion  with  the  Vice  Chancellor. 

His  Lordship  having  very  fully  stated  the  grounds  on 

ihich  he  believed  that  there  had  been  no  marriage 

between  the  testator  and  Raheem  Beebee,  and  that  no 

&rtker  inquiry  would  more  thoroughly  elicit  the  truth 

upcm  that  matter,  proceeded  thus :]     I  shall  say  very 

Htde  on  the  other  two  points  of  the  case,  because  they 

HT^r  to  me  to  be  clear  beyond  the  possibility  of  con- 

^versy.     This  testator  was  a  Scotchman ;  there  is  no 

^bt  that  his  domicile  of  origin  was  Scotch.     He  went 

to  India,  and  he  acquired  what  we  must,  on  the  authorities, 

*^t  to  be  a  difierent  domicile  from  that  which  he  had 

^ken  he  went  there,  namely,  an  Anglo-Indian  or  a  Scoto- 

I^ian  domicile.      He   acquired  that  which,  upon  the 

^^orities,  is  called  an  Anglo-Indian  domicile,  sO  that  if 

^  had  died  there,  or  had  died  before  he  had  established 

'^elf  anywhere  else,  his  property  would  have  been 

•^JJUnistered  according  to  the  law  of  England.     But  that 

^^  always  intended,  if  he  returned  to  Europe,  to  come 

°^  to  Scotland,  is,  to  my  mind,  perfectly  clear.    In  one 

^r  he  says  he  does  not  think  he  shall  like  the  climate 

^  the  country ;  but  in  another  letter  he  says  that  his 
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1863.        present  notion  is  that  he  shall  take  a  house  in  JEcfi 
MooRHousE    and  live  in  the  country  in  the  summer.     But  it 
^^      '  that  he  always  contemplated  that  when  he  retu 
Lord         Europe  he  should  go  to  Scotland. 

He  returned  via  England.    When  he  did  go  * 
land  he  travelled  about  the  country  for  nearly 
His  sister,  who  was  occupying  the  old  family  h 
ClippenSy  died  in  the  year  1820.     He  then  took 
sion  of  it,  and  to  all  intents  and  purposes  resui 
domicile  which  he  had  before  he  started  as  a  you 
to  India.     I  do  not,  my  Lords,  go  into  details^  £ 
are  really  such  as  to  render  the  question  one  than 
of  no  possible  doubt.     He  seems  to  have  been 
society,  and  to  have  taken  pleasure  in  collecting 
ties  of  wine,  and  numbers  of  Jrab  horses  and 
mares.      He  built  stables,  and  took  a  great 
throughout  in  Clippens.      He  entered  into  n^ 
for  the  purchase  of  adjoining  property,  and  wai 
intents  and  purposes  a  domiciled  Scotchman — re-do: 
I  should  say,  having  resumed  his  domicile  of  origii 
he  leave  Scotland?    And  why  did  he  do  so? 
Scotland  partly  with   a  view  to   educate  his  d 
partly  on  account  of  his  own  health,  finding,  as  '. 
the  climate  of  Scotland  too  cold  and  damp,  parti; 
is  suggested  mainly,  if  not  entirely,  because  of  i 
duct  of  his  wife  towards  one  of  the  servants — a  m 
certainly  shows  traces  of  education  in  his  letters,  I 
either  was  or  had  been  in  the  situation  of  a  g 
which  led  to  scandalous  reports  in  the  neighbourho 
made  his  residence  in  Scotland,  at  Clippens,  very 
fortable.     For  all,  or  some,  or  one  of  these  mot 
quitted  Clippens ;  he  went  first  to  Berne,  where 
his  children  to  school  at  Hoffwyl  for  a  few  mont 
went  to  Paris,  and  eventually  established  himsc 
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boMM,me  or  apartments  which  he  took  unfurnished^  and  for        lB6d. 


irlfeJIc^h  he  got  expensive  furniture^  meanings  if  you  please^    Moorhousb 
to  JLS.Te  there  always.     But  then  that  does  not  change  the 


V, 


docBCBJcile.     In  order  to  acquire  a  new  domicile,  according         ^^^ 

,.  ,    T  ,    ,.  T  1  r  and  Others, 

to    ^MmJi  expression  which  I  believe  I  used  on  a  former 


occ^^^L^on,  and  which  I  shall  not  shrink  on  that  account 

firoK3CM  repeating,  because  I  think  it  is  a  correct  statement 

of  ^tti^Sie  law ;  a  man  ^'  must  intend  quatenus  in  illo  exuere 

patw^mam  **  («).     It  is  not  enough  that  you  merely  mean  to 

tak^^    another  house  in  some  other  place,  and  that  on 

accc^imt  of  your  health,  or  for  some  other  reason  you  think 

it  t'Olerably  certain  that  you  had  better  remain  there  all 

the     c3ays  of  your  life.     That  does  not  signify ;  you  do  not 

lo8^      your  domicile  of  origin,  or  your  resumed  domicile, 

niear^ly  because  you  go  to  some  other  place  that  suits 

yoia-^c-  health  better,  unless,  indeed,  you  mean  either  on 

»<5<^^>imt  of  your  health,  or  for  some  other  motive,  to  cease 

to    l>«  a  Scotchman  and  become   an  Englishman,  or  a 

f^^^^^ehmany  or  a  German.     In  that  case,  if  you  give  up 

ev^:Br^thing  you  left  behind  you,  and  establish  yourself 

elfi^^Vrhere,  you  may  change  your  domicile.     But  it  would 

be  ^  most  dangerous  thing  in  this  age,  when  persons  are 

^    ^^tiuch  in  the  habit  of  going  to  a  better  climate  on 

**^^^0'tint  of  health,  or  to  another  country  for  a  variety  of 

'^^^^^ons,  for  the   education  of  their   children,   or  from 

^P^^ce,  or  for  enjoyment,  to  say  that  by  going  and  living 

^*®^^here,  still  retaining  all  your  possessions  here,  and 

keeping  up  your  house  in  the  country,  as  this  gentleman 

■^^^t;  up  his  house  at   Clippens,  you  make   yourself  a 

for^jgjjgj.  instead  of  a  native.     It  is  quite  clear  that  that 

^  S.^te  inconsistent  with  all  the  modern  improved  views 

ot  domicile. 

(e)  Whicker  v.  Hume,  7  H.  L.  Cas.  169. 
VOL.  X.  U 
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18C3.  My  Lords,  without  going  into  the  cases,  I  dispose 

MooRnousE    this  part  of  the  case  by  saying  that  in  my  opinion  tl 

and  Another  j^ppdiants  have  wholly  failed  to  make  out  any  intentio 

Lord        whatever  on  the  part  of  Dr.  Cochrane  of  abandoning  hi 

Scotch  domicile.     Then,  my  lords,  the  question  how  li 

property  would  be  distributed  if  he  had  acquired  t 

French  domicile  does  not  arise. 

The  result  is,  that  I  cannot  but  think  that  the  judg- 
ment of  the  Vice  Chancellor  was  perfectly  right.  I  mnr 
farther  add  that  I  think,  especially  with  relation  to  the 
other  matters,  that  this  appeal  ought  never  to  have  beer 
brought,  and  that  your  Lordships  ought  to  dismiss  it,  am 
to  dismiss  it  with  costs. 

Lord  Chelmsford: 

I  agree  with  my  noble  and  learned  friend  who  hfl 
just  addressed  your  Lordships,  on  every  point. 

[His  Lordship  went  very  minutely  into  the  evidence 
and  having  disposed  of  the  questions  of  fact,  said:]  1 
think  that  these  observations  exhaust  the  whole  quesdoo 
upon  the  first  head  with  regard  to  the  Indian  marriage 
and  the  refusal  to  grant  a  commission,  in  which  I  think 
the  Vice  Chancellor  is  entirely  right ;  and  I  now  proceed 
to  the  second  question  whether  Dr.  Cochrane  had  before 
his  death  acquired  a  domicile  in  France, 

There  is  no  doubt  whatever  that  the  domicile  of  origin 
in  this  case  was  Scotland;  that  Dr.  Cochrane  afterwards 
acquired  an  Anglo-Indian  domicile ;  that  he  returned  to 
this  country  from  India  in  the  year  1818 ;  and  that  eltber 
in  the  year  1820  or  some  later  period  he  had  resumed  to 
domicile  of  origin  in  Scotland:  and  the  only  queetioo 
for  your  Lordships  to  determine  here  is,  whether  he  eve' 
abandoned  that  resumed  domicile  of  origin,  and  acqui^d 
a  new  domicile  in  France,     The  difficulty  of  getting  * 
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tiifactory  definition  of  domicile  which  will  meet  every 
Be  has  often  been  admitted,  and  every  attempt  to  frame 
e  has  hitherto  failed.  With  every  respect  for  the  Vice 
^oace/for's  precision  and  accuracy  of  judgment,  I  cannot 
opt  the  one  which  he  proposes.  The  definition  of  an 
Quired  domicile  which  he  suggests  is,  ^^  The  place  in 
^ch  a  person  has  voluntarily  fixed  the  habitation  of 
^^^]f  and  his  family,  not  for  a  mere  special  and  tem- 
■^^ary  purpose,  but  with  a  present  intention  of  making  it 
^  ])ennanent  home,  unless  and  until  something  which  is 
^^pected,  or  the  happening  of  which  is  uncertain,  shall 
^XMi  to  induce  him  to  adopt  some  other  permanent 


1863. 

MOORHOUSE 

and  ABother 

V, 

Lord 
and  Others. 


^if  y  Lords,  I  pointed  out,  in  the  course  of  the  argu- 
'Z^t,  that  this  definition  would  reach  the  case  of  a  person 
delicate  health  going  to  a  milder  climate,  with  a  deter- 
-nation  to  remain  there  until  his  health  was  completely  re- 
>red,  and  that  Lord  Campbell,  in  Johnstoney.  Beattie  (/), 
^  put  that  very  case  as  one  in  which  an  existing  domi- 
lie  could  not  be  lost  and  a  new  one  acquired. 

The  learned  counsel  for  the  Appellants  contended  for  a 

definition  of  domicile  far  less  precise  and  exact  than  any 

nhich  has  ever  been  suggested.     They  argued  that  a 

domicile  was  acquired  whenever  a  person  went  to  reside 

^  *  place  for  an  indefinite  time. 

Now,  this  definition  and  that  of  the  Vice  Chancellor 
appear  to  me  to  be  liable  to  exception,  in  omitting  one 
^portant  element,  namely,  a  fixed  intention  of  abandon- 
"*8  one  domicile  and  permanently  adopting  another. 
*^  present  intention  of  making  a  place  a  person's  per- 
'^^ent  home  can  exist  only  where  he  has  no  other  idea 
^  to  continue  there,  without  looking  forward  to  any 


(  /)  10  Clark  &  F.  139. 
U  2 
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18G3.        event,  certain  or  uncertain^  which  might  induce  him  t(^ 
MooRHOTTSE    chaugc  his  residence.     If  he  has  in  his  contemplatioiB^ 
*°     ^"°    *'  some  event  upon  the  happening  of  which  his  residence^^ 

Lord        ^iU  cease,  it  is  not  correct  to  call  this  even  a  present  inte 
tion  of  making  it  a  permanent  home.     It  is  rather  a  pi 


sent  intention  of  making  it  a  temporary  home^  though  for 
period  indefinite  and  contingent.     And  even  if  such  rea- 
dence  shoidd  continue  for  years,  the  same  intention 
terminate  it  being  continually  present  to  the  mind, 
is  no  moment  of  time  at  which  it  can  be  predicated  thai 
there  has  been  the  deliberate  choice  of  a  permanen 
home. 

In  a  question  of  change  of  domicile  the  attention  m 
not  be  too  closely  confined  to  the  nature  and  character 
the  residence  by  which  the  new  domicile  is  supposed 
have  been  acquired.     It  may  possibly  be  of  such  a  d 
scription  as  to  show  an  intention  to  abandon  the  formi 
domicile ;  but  that  intention  must  be  clearly  and  uneq 
vocally  proved.   What  was  said  by  my  noble  and 
friend  Lord  WensleydaU  in  Aikman  v.  Aikman  (p)  liMjr 
down  the  rule  upon  this  subject  very  clearly: 
man's  domicile  of  origin"  (and  this  is  to  be  considered 
a  domicile  of  origin  resumed)  ''must  be  presumed 
continue  until  he  has  acquired  another  sole  domicile  h 
actual  residence,  with  the  intention  of  abandoning 
domicile  of  origin.     This  change  must  be  animo  et  fad^ 
and  the  burthen  of  proof  unquestionably  lies  upon 
party  who  asserts  that  change." 

The  difficulty  in  the  way  of  the  Appellants  is 
in  this  case,  as  they  seek  to  supplant  the  resumed 
cile  of  origin  by  a  foreign  domicile.     I  quite  agree  wi*'' 
what  my  noble  and  learned  friend  Lord  Cranworthe^^  *** 

{g)  3  Macqueen,  877. 
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'£T  V.  Hume  (A) :   **  You  may  much  more  easily         1863. 

se  that  a  person,  having  originally  been  living  in    Moobhouse 

ndj  a  Scotchmariy  means  permanently  to  quit  it  and  ^^ 

to  Englandy  or  vice  versd,  than  that  he  is  quitting        }^9,^^ 

•     ji  Tr*      ^  •  •  and  OthoTB* 

mted  Kingdom,  in  order  to  make  his  permanent 

where  he  must  for  ever  be  a  foreigner,  and  in  a 

y  where  there  must  always  be  those  difficulties 

arise  from  the  complication  that  exists,  and  the 
Jt  between  the  duties  which  you  owe  to  one  country  | 

le  duties  which  you  owe  to  the  other." 
)  question,  therefore,  which  must  first  be  deter- 

18,  whether  Dr.  Cochrane  had  purposely  and  ac- 

abandoned  his  Scotch  domicile  with  the  intention 
to  return  to  it.  If  he  had  not,  it  is  quite  immaterial 
i^as  the  character  of  his  residence  in  France,  for  as 
18  his  former  domicile  continued  he  could  not  acquire 
sr  which  would  supplant  it. 
his  view  it  is  immaterial  to  ask  what  were  the  motives 

induced  Dr.  Cochrane  to  quit  Scotland.     It  may 
sumed  to  be  the  most  abiding  motive  of  those  to 

his  departure  has  been  attributed ;  but  I  tiiink  with 
)ble  and  learned  friend,  that  it  is  perfectly  clear  that 
fer  intended  to  abandon,  and  never  did  abandon,  his 
ile  of  origin.  He  certainly  had  a  great  regard  for 
ens,  as  his  paternal  home,  and  he  seemed  to  have 
lered  the  establishment  of  a  family  of  Cochranes  of 
ms  with  some  emotions  of  pride  and  satisfaction, 
his  departure  for  the  Continent,  where  he  expected, 
rhere  it  was  probable  that  he  might  remain  for  some 
he  made  very  careful  arrangements  for  keeping  up 
)U8e  and  grounds  at  Clippens.  He  gave  instructions 
9tD,  the  gardener,  to  take  care  to  keep  the  gardens 

(h)  7  H.  L.  Cas.  124, 169. 
U3 
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and  grounds  in  a  proper  state,  and  he  also  employed  % 
person  to  look  after  the  live  animals,  for  which  he  seem^ 
to  have  had  a  very  great  regard.     I  lay  no  great  Btresa 
upon  the  fact  of  the  furniture  having  been  packed  up  ap- 
parently for  removal,  which  might  be  for  its  safe  custody 
merely,  or  on  the  fact  of  his  having  sent  his  plate  to  the 
bankers  at  Paisley.     But  I  do  think  it  is  a  most  important 
circumstance,  that  during  the  whole  time  of  his  re^dence 
in  France  he  was  constantly  corresponding  with  CraWf 
the  person  who  had  been  left  in  charge  of  the  house  and 
grounds,  and  giving  him  most  minute  instructions  with 
regard  to  the  mode  in  which  the  property  was  to  be  dealt^ 
with  during  his  absence.     That  he  contemplated  a  retu 
to  Clippens,  and  to  make  it  the  residence  of  his  family, 
think  is  also  apparent,  from  his  having  negotiated  for  th< 
purchase  of  two  small  farms,  which  he  intended  to  ihroi 
into  ClippenSy  and  from  his  having  entered  into  a  contrac 
for  a  neighbouring  property  called  Ryraes,  which  he 
actually  agreed  to  purchase  for  6,000 /.»  the  contract  fox 
which  was  completed  after  his  death.     Perhaps,  also,  it  is 
not  an  unimportant  circumstance  to  remark,  that  in  his 
trust  disposition  of  1829  he  describes  himself  as  of  CKp^ 
pens.     There  are  proved  on  this  occasion,  as  there  usually 
are  in  such  cases,  written  and  oral  declarations  whick 
conflict  with  each  other.     I  lay  no  great  stress,  as  your 
Lordships  probably  would  not  incline  to  do,  upon  casual 
expressions  of  preference  for  one  country  over  another  it 
different  periods.      The  feelings    at  the  moment  may 
dictate  them,  or  the  changing  circumstances  of  life ;  eren 
a  change  of  weather,  the  difference  between  a  bright  uJi 
gloomy  day,  may  make  all  the  difference  in  the  ezpiei* 
sions  of  attachment  to  one  place  or  to  another ;  but  I  do 
lay  very  considerable  stress  upon  declarations  made  to 
parties  to  whom  he  would  be  likely  to  reveal  his  intenr- 
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tians^  those  declarations  not  being  casual  and  occasional, 
hot  repeated  from  time  to  time,  and  evincing  a  strong 
determination  to  carry  into  effect  the  objects  which  he 


f 
-A 


Of  course  I  am  alluding  here  to  the  important  de- 
positions  of  the  Appellants,  Mr.  and  Mrs.  Moorhouse. 
We  Ixave  the  statements  of  both  of  them  at  a  time  when 
they  bad  no  interest  whatever  to  misrepresent  the  matter 
one    -way  or  the  other.     Mr.  Moorhouse  says,   "  I  had 
several  conversations  with  the  said  Peter  Cochrane  on  the 
occasion  of  my  visiting  him  in  Paris,  in  the  year  1830, 
toucWng  his  intention  to  return  to  Scotland,  and  touching 
Us  intention  to  reside  permanently  in  Scotland,  and  also 
touching  his  residence  at  Paris.     On  each  and  every  such 
occasion  the  said  Peter  Cochrane  expressed  himself  as 
intending  to  return  to  Scotland,  to  make  that  his  perma- 
nent place  of  abode.     He  spoke,  I  think,  of  adding  two 
wings  to  his  house  at  Clippens,  and  of  various  other  im- 
provements."     He  makes  other  declarations    quite  as 

forcible  and  strong,  and  he  ends  by  saying,  "  My  impres- 

• 

sion  mi(j  belief,  from  what  passed  in  conversation  between 
Die  ^nd  the  said  Peter  Cochrane,  is,  that  the  said  Peter 
Oichr^ane  intended  to  return  to  Scotland,  and  take  up  his 
permanent  abode  there,  and  that  he  did  not  intend  to 
reside  permanently  at  Paris,  or  at  any  other  place  in  the 
kingdom  of  FranceJ*     It  was  suggested  by  the  Counsel 
for  the  Appellants,  that  all  the  declarations  which  Dr. 
CochTane  has  made  with  regard  to  his  return  to  Scotland, 
iJttuat  be  taken  to  have  been  made  for  the  purpose  of  de- 
ceiving the  persons  to  whom  they  were  addressed,  and 
™t  be  really  had  no  such  intention ;  that  he  was  dis- 
puted with  Scotland,  and  was  determined  to  abandon  it 
for  ever.     I  do  not  think  that  that  observation  was  ap- 
plied to  these  particular  depositions  of  the  Moorhouses. 


]8()d. 
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1863.        At  all  events^  if  it  had  been,  I  do  not  think  that  it  wool^ 
MooRHouBB    be  in  the  slightest  degree  applicable, 
an      no   er       "Qui^  then,  a  period  arrives  when  the  Moarhouses  l»t^ 

Lord         instituted  their  own  suit,  and  when  it  becomes  imp6rtairi 
and  OthexB.    /.       ,    - 

for  their  own  purposes  to  make  out  that  there  was  0 

domicile  acquired  in  France ;  and  then,  they  being  uiideE 
examination  on  their  own  behalf,  a  question  is  put  to 
them  of  an  extraordinary  and,  I  should  venture  to  thinki 
an  irregular  kind.  After  his  stating  some  information  1m 
had  received  with  regard  to  Pearson,  and  so  on,  this  ques- 
tion is  put — *^  Having  obtained  the  additional  infomuir 
tion  you  did  from  the  depositions  in  Cochrane  v.  Cochranne 
and  the  subsequent  information  you  received,  did  yoc 
retain  the  impression  expressed  in  your  depositions,  llui 
Dr.  Cochrane  intended  to  return  to  reside  in  Scotland  f 
That  question  ought  not  to  have  been  allowed  to  be  put 
of  course  the  answer  might  have  been  expected,  '*  Cei 
tainly  not ;  I  considered  he  neither  could  nor  would  m 
turn  to  reside  in  Scotland.^ 

This  information  might  have  erased  the  impressioK 
from  his  mind  which  previous  repeated  conversations  wil 
Dr.  Cochrane  had  made  upon  him.  But  it  could  nc 
efface  the  conversations  themselves ;  and  your  Lordship 
are  not  to  consider  in  these  cases  what  is  the  impresncc 
of  the  witness,  except  he  gives  you  the  conversation  fitWQ 
which  his  impression  results.  You  are  to  conrider  fbs 
yourselves  whether  the  declarations  which  are  proved  la- 
dicate  an  intention  to  return  or  to  remain  in  the  plioc 
where  he  was.  Then,  is  it  possible,  I  ask,  to  have  stnmgt^ 
proof,  coupled,  of  course,  with  all  the  other  fiM5ts  of  4^ 
case,  to  show  that  Dr.  Cochrane  intended,  that  he  lud  rf 
in  his  mind  and  his  heart,  to  return  to  Scotland^  to  fi^^ 
and  probably  to  die  there. 

My  Lords,  I  have  suggested  that,  possibly^  a  rerideno^ 
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in  SL  foreign  country,  or  in  another  place  than  the  original        }^^ 
domicile,  might  be  sufficient  in  itself  to  establish  the    Moorhousb 
fact  of  a  change  of  domicile ;  but  in  this  case  there  is  9. 

nothing  whatever  in  the  residence  at  Paris  which  shows      ^^ 
in  any  way  that  there  was  a  permanent  intention  in  the 
mind  of  Dr.  Cochrane  to  reside  there.     He  takes  apart- 
ments in  the  Boulevard  des  Capucines,  and  he  afterwards 
takes  a  lease  of  apartments  in  the  Place  Venddme  for 
three  years,  but  determinable  at  three  months'  notice,  and 
he  furnishes  these  apartments.     There  is  nothing  what- 
ever in  the  character  of  this  residence  which  can  counter- 
^    all  die  other  facts  which  indicate  the  intention  of 
^*   Cochrane  to  leave  France  at  some  future  time,  and 
to  tsike  up  his  abiding  residence  in  Scotland.     Under 
these    circimistances,  I  quite  agree  with  my  noble  and 
ieanr&^d  friend,  that  there  can  be  no  doubt  in  this  case 
that   Dr.  Cochrane  never  intended  to  abandon,  and  never 
^<1  ixx  fact  abandon,  his  domicile  in  Scotland. 

^xi^der  all  these  circumstances,  I  consider  that  the 

^<^     €Jhancellor  has  been  right  throughout,  and  that  his 

decr^^  ought  to  be  affirmed,  and  that  the  appeal  must  be 

diffla.iesed,  and,  I  regret  to  add  (as  suggested  by  my  noble 

and  learned  friend),  with  costs. 

Xjord  Kingsdoum : 

^y  Lords,  the  opinions  which  your  Lordships  have 

cxp^^esed  have  entirely  exhausted  the  subject,  and  I 

te^^  only  to  express  my  concurrence  in  them,  and  in  the 

ros^  able  and  careful,  and  satisfactory  judgment  in  which 

ik©  Vice  Chancellor  in  the  Court  below  has  explained  the 

grounds  of  his  decision. 

^pon  the  question  of  domicile  I  would  only  wish  to 

wy  this,  that  I  apprehend  that  change  of  residence  alone, 

however  long  and  continued,  does  not  effijct  a  change  of 
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1863.  domicile,  as  regulating  the  testamentary  acts  of  the  indi- 
MooRHousB  vidual.  It  may  be,  and  it  is,  a  necessary  ingredient;  it 
*^     r.^   *'  ™^y  ^^>  *^^  ^*  ^^y  strong  evidence  of  an  intention  to 

Lord  change  the  domicile,  but  unless,  in  addition  to  readence, 
and  Others.      ...  .  ,  >i      i      •  .i       •  •  • 

there  is  mtention  to  change  the  domicile — in  my  opmion 

no  change  of  domicile  is  made — I  think  tlie  distinctioii 
which  has  been  taken  by  my  noble  and  learned  fnend  in 
the  chair  is  a  perfectly  sound  one.     The  same  has  beeu 
adverted  to  by  Dr.  Lushington  in  the  case  of  Hodgam  v. 
De  Beauchesne  (i).     A  man  must  intend  to  becwne  * 
Frenchman  instead  of  an  Englishman ;  I  can  well  imagine 
a  case  in  which  a  man  leaves  England  with  no  intea^^ 
tion  whatever  of  returning,  and   not  only  with  no  in- 
tention   of   returning,    but  with  a  determination  an< 
certainty  that  he  will  not  return.     Take  the  case  of 
man  labouring  under  a  mortal  disease.     He  is  informei 
by  his  physicians  that  his  life  may  be  prolonged  for  a  fei 
months  by  a  change  to  a  warmer  climate — that  at 
events  his  suiferings  will  be  mitigated  by  such  change 
Is  it  to  be  said  that  if  he  goes  out  to  Madeira  he  canni 
do  that  without  losing  his  character  of  an  English  subjec"^^ 
without  losing  the  right  to  the  intervention  of  theEngli^'^ 
laws  as  to  the  transmission  of  his  property  after  his  deatB:^^ 
and  the  construction  of  his  testamentary  instrument;;^** 
ISfy   Lords,   I   apprehend   that   such    a   proposition 
revolting  to  common  sense,  and  the  common  feelings 
humanity. 

I  confess  I  should  not  have  been  sorry  if  advantag"^ 
could  have  been  taken  of  this  case  in  order  to  express 
your  Lordships'  opinion  upon  some  vexed  points  of  tho 
law  of  domicile,  which  it  is  highly  desirable  to  ha^'e 
settled,  and  upon  which  I,  at  least,  entertain  very  stroDjT 

(0  12  Moo.  P.  C.  C.  285. 
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>ubt8 ;  but  as  a  difference  of  opinion  has  existed  upon 
lOde  Aubjects^  and  upon  this  case  they  do  not  necessarily 
r  perhaps  properly  arise  for  your  Lordships'  determina- 
on^  I  think  it  better  to  abstain  from  expressing  any 
^nion  upon  them.  In  this  case  itself^  I  think  that  in 
be  application  of  any  law,  or  any  rule  that  has  ever  been 
{ftablished  upon  the  subject  of  domicile,  there  cannot  be 
be  least  doubt  that  this  gentleman  retuned  till  his 
(leA*^  his  Scottish  domicile. 

Ordered,  that  the  decree  of  the  12th  June  1860,  and  the 
Order  of  the  19th  April  1861,  be  aflirmed,  and  that  the 
appeal  be  dismissed,  and  that  the  Appellants  do  pay  to 
*^e  Itespondents  the  costs,  &c. 

Lords'  Journals,  19th  March  1863. 


1863. 


MoOBHOUgE 

and  Another 

«. 

Lord 

and  Others. 


«^^^t^N  Crossley  and  Others    - 
H*^:^fRY  Jackes  Dixon  - 


-  Appellants, 

-  Respondent, 


1863. 
March  6,  13. 


a  person  is  nsing,  under  a  license,  a  patent  machine  and 
W^^^^g  a  royalty  for  its  use,  or  the  use  of  its  principle  embodied 
in  a:Km^  other  machine,  he  cannot,  in  a  proceeding  against  him  for 
^^^"^X^ayment  of  royalties  in  respect  of  the  use  of  another  machine 
^^^K^d  to  embody  the  principle  of  the  patent  invention,  set  up  as 
A  ^f^nce  that  the  patent  is  not  valid.  He  can  only  be  allowed 
^  ^^^xitend  that  the  second  machine  does  not  embody  the  principle 
of  tta^  patent. 

!?.  ha^    verbally  agreed  with  C,  to  be  supplied  by  C,  with  machines 

^^^"^^^  noted  according  to  patents  of  which  C.  was  the  owner,  and  to 

W   'loyalties  for  the  use  of  such  machines,  and  for  the  use  of  any 

'"^blnes  supplied  to  him  by  anybody  else  which  embodied  the 

P^^^2iple  of  C.'b  patents.    Z>.  was  afterwards  supplied  by  S.  with 

^'^'^^ines,  on  the  use  of  which  C.  claimed  a  royalty  as  embodying 

^J    principle  in  his  patents,  and  he  also  charged  Z>.  with  an  in- 

^'^Rement  of  the  patents.    i>.  defended  himself  against  the  claim, 

^^y  Ing,  first,  that  the  agreement  amounted  to  a  license  ;  secondly, 

^^  the  patents  were  valid  ;  thirdly,  that  there  had  been  any  in- 

{nng^mgnt^    The  Vice  Chancellor  made  a  decree  in  favour  of  C. 
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of  opinion  that  the  licenee  did  not  extend  to  the  loonkS 
purchased  of  Sharpe  &   Co.,  that  then  the  Defendant 
might  be  restrained  from  manufacturing  any  £Eibric8  th^ 
subject  of  the  Phdntiffs'  letters  patent  by  means  of  tho 
said  looms,  and  that  accounts  might  be  directed,  and  fo^ 
general  relief. 

The  Defendant  in  his  answer  denied  that  he  was  » 
licensee  as  alleged  in  the  bill,  and  declared  that  no  sudm 
license  had  ever  been  granted  to  him.     He  admitted  tha^ 
it  was  agreed  that  the  Plaintiffs  should  supply  him  witlm 
looms  to  make  Brussels  and  velvet  pile  carpets,  '^  bnt  no 
specific  mention  was  made  of  any  alleged  letters  patea'lb 
according  to  the  specifications  whereof  such  looms  were 
to  be  constructed ;"  he  denied  any  knowledge  whether 
the  letters  patent  mentioned  in  the  eighth  paragraph  bad 
been  granted,  or  whether  the  Plaintifi  were  possessed 
of  them.     He  admitted  having  been  supplied  with  loonu 
by  the  Plaintiffs,  and  alleged  that  he  could  not  saj 
whether  they  were  constructed  according  to  the  prindple 
of  the   Plaintiffs'  alleged  inventions ;   he   had  piud  tbe 
royalties  due  on  the  use  of  these  looms;  he  admitted 
his  having  been  supplied  with  eighteen  looms  by  Sharpe 
&  Co. ;  he  could  not  tell  from  his  own  knowledge  how 
they  differed  from  the  alleged  patents  of  the  Plaintiffi> 
but  he  was  convinced  of  the  superiority  of  Sharpens  looms, 
and  he  alleged  that  they  did  not  in&inge  the  Plaintifi* 
patents,  or  any  part  thereof.     He  admitted  that  he  hid 
heard  of  the  Talbot  case,  but  he  denied  that  Sharp^^ 
looms  were  infringements  of  the  Plaintifi^'  patent;  and 
(par.   20),  he   submitted  "  to   the  Court   whether  A* 
alleged  letters  patent  of  the  Plaintiffs,  or  any  or  either  of 
them,  are  or  is  valid,  and  whether  the  several  inventioDi 
which  were  the  subject  thereof  respectively,  were  at  the 
respective  grants  thereof  new  or  useful ;  and  I  do  not 
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lit  that  the  said  letters  patent  respectively,  or  any  of 
Iky  are  good  and  valid."  In  paragraph  23,  he  said^ 
deny  that  I  am  acting  under  such  license  as  in  the 
[  bill  is  alleged,  and  I  submit  that  the  agreement  under 
ch  I  purchased  and  make  use  of  the  looms  so  supplied 
the  Plaintiifs  extends  to  all  carpets  manufactured  by 
OS  which  embody  the  invention  embodied  in  the 
intaffs'  said  looms,  so  fSstr  as  the  Plaintiffs  are  entitled 
the  exclusive  use  or  application  of  such  inventions, 
whether  such  looms  are  or  were  constructed  by  the 
intiffs,  or  by  any  other  person  or  persons."     He  de- 

(par.  24)  that  he  owed  anything  to  the  Plaintiffs 
royalties  in  respect  of  carpets  manufactured  by  means 
le  looms  of  Sharpe  &  Co.,  and  repeated  his  denial  of 
tUeged  infringement. 

motion  was,  on  the  26th  April  1861,  made  by  the 
ellants  to  restrain  the  Respondent  from  manufac- 
ig  any  fabrics  the  subject  of  the  Appellants'  letters 
Dt  by  means  of  the  looms  purchased  of  Sharpe  &  Co., 
Jierwise  of  infringing  the  Appellants'  letters  patent, 
as  arranged  that  this  motion  for  an  injunction  should 
card  with  the  motion  for  a  decree  in  the  cause.  On 
[ZHi  November  1861,  Vice  Chancellor  Sir  W.  P.  Wood 
e  a  decree,  declaring  that  the  Defendant  became 
ontable  to  the  Plaintiffs  for  the  royalties  agreed  to 
wd  to  the  Plaintiffs  in  respect  of  the  user  of  the  in- 
ions  secured,  or  purporting  to  be  secured,  by  the 
n  patent ;  that  the  Defendant  was  not  entitled  to  use 
machine  in  the  construction  of  which  the  same  inven- 
J,  or  any  of  them,  or  any  inventions  only  colourably 
ring  therefrom,  shall  have  been  employed,  without 
ag  the  royalty  as  if  the  carpet  had  been  manufac- 
1  by  a  machine  supplied  by  the  Plaintiffs.  And  his 
or  directed  inquiries,  first,  which  of  the  inventions 
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in  the  letters  patent  had  been  employed  in  the  madun 
constructed  by  the  Appellants  for  the  Bespondenty  ai 
second,  whether  any  of  them  had  been  used  in  Ihe  od 
machines  supplied  to  the  Respondent.  This  decree  i 
brought  by  appeal  before  the  Lards  Justices,  who»  on  1 
22d  February  1862,  made  an  order  '*  that  the  said  i^ 
do  stand  over,  with  liberty  for  the  Plaintiffs  within  t 
months  from  the  date  hereof  to  bring  such  action 
actions  at  law  as  they  shall  be  advised ;  that  the  sud  * 
cree  is  not  to  be  given  in  evidence  upon  the  trial  of  i 
such  action.'' 

This  Order  was  the  subject  of  the  present  appeaL 

Sir  Hvffh  Cairns  and  Mr.  Cracknell  for  the  J 
pellants. 

The  Order  of  the  Lords  Justices  is  bad  in  substB 
and  in  form.  It  proceeded  on  the  supposition  that  wl 
the  Respondent  still  continued  a  licensee  under  the  i 
pellants  as  patentees,  he  was  at  liberty  to  deny  the  vaEi 
of  the  patents  which  he  had  the  license  to  use.  llitt 
erroneous.  As  long  as  he  continued  the  licensee  of  tl 
Appellants,  and  was  using  their  machines,  or  maehin 
constructed  on  the  principle  embodied  in  the  patents 
which  they  were  owners,  he  could  not  dispute  the  vafidi 
of  those  patents.  The  contract  being  proved,  as  it  leil 
was,  not  only  by  the  evidence,  but  by  the  Defendia 
own  answer,  and  being  perfectly  free  from  illegalitj;  ^ 
Court  of  Chancery  could  not  abdicate  its  functions^  > 
send  the  parties  to  law  to  try  the  value  of  the  coiato 
tion;  it  was  bound  to  enforce  that  contract.  THav^ 
on  this  subject  are  all  in  one  way.  Halt  v.  Coniff^  W 
Taylor  v.  Hare  (i),  Lawes  v.  Purser  (c),  which  ifl»^ 


(a)  2  Com.  Ben.  N.  S.  22. 
\b)  1  New.  Rep.  260. 
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strong  case,  and  Norton  v.  Brooks  (d).     [The  Lord  Chan- 

celkr:  The  Bespondent  admits  his  liability  to  pay  on 

your  machines,  and  on  those,  though  made  by  other  per- 

«oiw,  which  embody  your  inventions ;  but  he  denies  that 

thosG  made  by  Sharpe  &  Co.  do  embody  your  Inven- 

tioas.     You  assert  that  they  do ;  then  the  only  question 

for  -time  Court  Is  the  identity  of  the  two  sets  of  machines.] 

TbsL^  is  so :  the  Order  of  the  Lords  Justices  is  therefore 

bad  XXI  substance ;  it  is  also  bad  in  form.     It  allowed  the 

decree «  of  the  Vice  Chancellor  to  stand,  and  yet  refused 

the  -^^ppellants  the  benefit  of  it,  but  sent  them  at  large, 

and  "v^thout  any  specific  object  or  purpose  to  law.     If 

the  decree  was  wrong,  it  ought  to  have  been  reversed, 

and  "tiSie  Order  ought  to  have  specified  exactly  the  nature 

of  tt*^  inquiry  which  was  to  be  tried  at  law. 

Tl^c  evidence  proved  the  case  of  the  Appellants,  and 

the  only  question  that  could  properly  be  tried  at  law  was, 

whe'ther  the  looms  supplied  by  Sharpe  &  Co.  were  or 

were   not  a  user  of  the  Appellants'  inventions?  for  the 

comtract  being  established,  and  the   Respondent  being 

AowTi  to  be  a  licensee  of  the  Appellants,  he  could  only 

MBW'er  the  claim  for  royalties  on  those  looms  by  showing 

ikftt  they  did  not  embody  the  inventions  secured  by  the 

Appellants'  letters  patent 
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Mr.  RoU  and  Mr.   fF.  R.  Fisher  for  the  Re- 
spondent. 

Whether  the  Appellants  were  entitled  to  the  patents, 
■lid  whether  those  patents  were  valid,  are  questions  which 
•fe  of  the  essence  of  such  a  contract  as  this,  and  no  Court 
^  Equity  could  enforce  it  without  being  satisfied  that 
^^y  possessed  this  right     The  Appellants  can  have  no 


(d)  7  Hurl.  &  Nor.  499. 
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title  to  relief  in  equity,  unless  they  have  a  title  wW 
the  law  would  recognise  as  valid.  If  the  Respondent  I 
entered  into  such  an  agreement  as  is  here  alleged,  tl 
the  next  question  is,  whether  he  has  infringed  the  pat< 
rights  of  the  Appellants  ?  He  cannot  have  done  so, 
they  have  no  property  in  any  valid  patent.  Then  itnr 
be  decided  whether  their  patents  are  valid.  Now,  t! 
is  a  matter  which  has  been  assumed  in  this  case,  but  wh 
is  wholly  denied  by  the  Respondent.  It  was  necesa 
to  inquire  into  this  very  matter,  and  therefore  a  direct) 
to  proceed  at  law  was  required,  for  this  case  was  be£ 
the  Court  previously  to  the  Act  of  the  last  Sessi 
{^5  &  26  Vict.  c.  42),  and  the  Court  had  not  then  \ 
means  or  the  power  which  it  now  possesses  to  determi 
questions  of  fact.  In  the  bill  a  list  of  fifteen  patents  h 
been  given,  but  none  of  them  had  been  established  atlti 
The  present  claim  is  in  substance  a  proceecling  as  fixri 
infringement  of  a  patent ;  it  is  therefore  essential  to  kiKr 
whether  the  patent  is  valid.  But  then  it  is  said  that  tli 
Respondent  is  estopped  from  disputing  the  validity  of  fl 
patents,  because  he  has  entered  into  an  agreement  wil 
the  Appellants  to  purchase  machines  made  by  them  u 
cording  to  these  patents.  The  question  of  estoppd  i 
such  a  case  is  a  question  of  law ;  it  depends  on  the  legi 
force  of  the  agreement,  and  is  properly  to  be  decided  in 
court  of  law.  In  that  respect  alone  there  Is  good  gnmo 
for  supporting  the  decree  of  the  Lords  Justices.  In  fsak 
stance,  therefore,  they  were  right,  and  they  were  r^ 
too  in  matter  in  form,  in  not  reversing  the  Order  of  th 
Vice  Chancellor,  for  the  result  of  the  trial  at  law  ini|^ 
possibly  show  that  the  patents  were  valid,  and  that  ther 
had  been  infringement,  and  if  so,  it  would  be  neoeMQ 
to  apply  the  order.  The  order  was,  therefore,  properij 
allowed  to  stand,  but  a  trial  at  law  was  directed. 
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From  the  first.  Sharps  &  Co.  have  denied  the  validity 
>f  the  patents,  and  it  is  only  now  that  the  Appellants 
lave  filed  a  bill  agdnst  them  to  try  that  question.     If 
Sharpens  looms  are  superior  to  those  furnished  by  the  Ap- 
pellants, are  all  men  who  have  agreed  to  use  the  Appel- 
lants' looms  to  be  forbidden  on  that  account  from  using 
any  others  ?     They  are  not  so  forbidden  if  the  patents 
lield  by  the  Appellants  are  not  valid,  or  if  Sharpe^B  looms, 
supposing  the  patents  to  be  valid,  are  not  an  infringement. 
On  the  statements  in  the  bill  there  were  four  questions 
to  be  discussed.     First,  was  there  any,  and  if  any,  what 
Agreement?     Second,  what  was  its  legal  effect?     Third, 
if  there  was  uo  estoppel  by  the  legal  effect  of  that  agree- 
ment, were  the  patents  valid?  and.  Fourth,  if  the  patents 
were  valid^  had  there  been  any  infringement  ?    No  relief 
ctn  be  granted  in  equity  till  these  questions  are  decided, 
^e  agreement  was  to  buy  a  loom,  and  to  pay  a  royalty 
for  its  use.    The  Vice  Chancellor*B  decree  proceeded  on  the 
AtBomption  that  the  Appellants'  claim  could  be  supported 
tt  respect  of  any  number  of  patents.     That  is  an  error. 
The  Appellants  themselves  only  adhere  to  four  out  of  the 
"ftcen  in  the  list  which  they  originally  gave.     Through- 
^^  the  claim,  as  put  forward  by  the  Appellants,  there 
ve  inconsistencies  of  fact;  for  example,  in  one  place 
^ey  Bpeak  of  all  Bigehvo^B  patents :  in  the  list  itself  there 
tt  but  one  which  bears  that  name.     Now,  that,  and  all 
^*^  matters  of  that  sort,  are  properly  matters  for  in- 
V^tj  before  a  jury,  and  therefore  it  was  proper  to  direct 
^an  action  should  be  brought.     As  to  the  form  of  the 
*^on,  the  Lards  Justices  did  not  restrict  the  Appellants 
^  ttiy  one  particular  form ;  they  might,  perhaps,  have 
^plained  if  that  had  been  done ;  it  was  not  done,  and 
ftey  were  lefl  to  bring  "  such  action  or  actions  as  they 
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iro-T        mi^ht  be  advised."    This  gave  them  every  advantage  t^ 
CRii-'SLhT     which  they  were  entitled. 

p    *"  The  ca^es  cited  on  the  other  side   do  not  affect  th^ 

Dixn.v.  Respondent  In  Xorton  v.  Brooks  {e\  there  was  aliccD*^^ 
to  use  one  particular  patent.  While  the  license  exiBtel^ 
and  was  acted  on,  of  course  the  validity  of  that  indi^iuJ- 
patent  could  not  be  disputed.  In  thai  case  reliance 
placed  on  Bowman  v.  Taylor  (f),  which  was  a  case  o 
estoppel,  through  a  recital  in  the  Defendant's  own  deed, 
having  executed  which,  he  was  of  course  not  at  liberty 
contradict  it.  But  where  no  such  reason  existed,  as  i 
Hayne  v.  Malthy  (y),  the  Defendant  was  allowed  to 
up  such  a  defence.  In  Hall  v.  Conder  (A)  the  particulaL  mi 
of  the  patent  were  given,  and  the  Defendant's  ple^^B 
amounted  to  saying,  that  what  he  had  bought  was  wortkB.— 
less.  That  is  not  in  point  with  thb  case ;  and  the 
observation  may  be  applied  to  Taylor  v.  Hart  (i)^ 
Laices  v.  Purser  (j). 

The  admissions  in  the  answer  as  to  liability  to  royaldca 
affect  only  those  looms  of  which  the  Appellants  are  tie 
owners,  but  not  those  of  other  persons  which  do  not  em- 
body the  same  inventions,  and  the  Respondent  has  a  rigit 
to  show  the  distinction  between  them.     [Lord  Ku/9' 
down  :  The  Appellants  say  you  have  agreed  to  use  thr 
machines,  and  to  pay  for  the  use  of  them,  and  that,  so  loBg 
as  you  do  so,  you  are  not  at  liberty  to  impeach  the  vJaSif 
of  the  patents  under  which  they  are  made^  that  when  job 
have  put  an  end  to  the  agreement,  but  not  till  ^en,j^ 
may  raise  such  dispute^  for  otherwise  it  would  be  to 
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alloi¥  jou  to  affirm  and  to  disaffirm  the  validity  of  the 

patients  at  the  same  time.] 

^A.n  agreement  like  that  cannot  operate  as  an  absolute 
estoppel  in  the  way  now  contended.  In  Carpenter  v. 
Bmller{k)  it  was  decided  that,  even  in  the  case  of  a  deed, 
a  p&rty  to  it  in  an  action  not  founded  on  the  deed,  but 
wkoUy  collateral  to  it,  might  dispute  the  facts  admitted 
in  it^  This  is  a  proceeding  collateral  to  the  deed,  for  the 
Respondent  does  not  deny  his  liability  to  pay  royalties 
for  -^e  machines  supplied  to  him  by  the  Appellants  under 
the  cleed,  but  they  claim  to  make  him  collaterally  liable 
to  tilie  same  royalties  in  respect  of  other  machines  not 

supplied  under  the  deed.     In  such  a  case  he  cannot  be 

stopped  by  the  deed  from  showing  that  he  is  not  liable 

WMlerit 

^Tne  Appellants'  Counsel  were  not  called  on  to  reply. 

The  Lord  Chancellor  (Lord  Westbury) : 

Tlie  case  presented  to  your  Lordships  by  the  present 
•PP^al  is  one  upon  which,  I  think  you  will  agree  with  me, 
tha-t  no  reasonable  doubt  can  be  entertained. 

I'he  Appellants  are  the  owners  of  divers  patents  granted 

for  improvements  in  the  manufacture  of  carpets.     The 

Bespondent  is  a  carpet  manufacturer  at  Kidderminster. 

In  the  year  1854  the  Respondent  applied  to  the  Appel- 

^ts  for  the  grant  of  a  license  to  use  their  inventions.    It 

^^  ultimately  agreed,  verbally,  that  certain  machines 

"^^uld  be  prepared  and  made  under  the  superintendence 

^  the  Appellants,  embodying  their  inventions,  and  for 

^Wch  the  Respondent  should  pay ;  and  accordingly  forty- 

^^  machines  were  manufactured,  under  the  superin- 

^^dence  of  the  Appellants,  for  the  use  of  the  Respondent. 
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The  Kcspondent  paid  for  those  machines,  and  he  also 
agreed  to  pay,  and  has  paid,  and  is  now  paying,  royalties 
for  the  use  of  the  inventions  embodied  in  those  machines. 

It  is  very  material  to  observe,  that  the  Respondent 
bought  the  machines  altogether.    It  is  not  a  case,  there- 
fore, in  which  the  Appellants,  being  the  owners  of  the 
machines,  hired  them  out  to  the  Besi)ondent,  but  it  is  a 
case  in  which  he  began  the  transaction  by  porchasingand 
paying  for  the  machines  that  were  prepared  for  him  uodeX* 
the  superintendence  of  the  Appellants.     It  consequently 
follows,  that  the  royalties,  which  have  been  regular! 
paid  eo  nomine  by  the  Respondent,  must  of  necessity  hav 
been  paid  by  the  one  party,  and  received  by  the  other,  i 
respect  of  the  right  to  use  the  patent  inventions  tha 
were  embodied  in  the  machines  so  supplied. 

That  agreement  subsists  at  the  present  moment, 
the  Respondent  is  using  the  machines  which  he  so  boughl^- 
and  is  recognising  his  relation  as  licensee  of  the  AppeL:=^ 
lants  by  paying  the  Appellants  the  royalty,  a  paymea.^ 
that  can  be  attributed  to  nothing  but  to  the  patent  rights 
in  respect  of  which  these  machines  have  been  oonstructeA-^ 

Now,  the  first  contention  on  the  part  of  the  Be—* 
i«pondcnt  is  this,  that,  notwithstanding  that  relation  ccnB-' 
tinues,  he  is  at  liberty  to  deny  the  title  of  the  Appellants' 
to  tlic  ownership  of  the  inventions,  for  the  use  of  whic 
he  is  thus  paying  a  royalty.  We  are  all  very  well 
that  that  is  a  proposition  inconsistent  with  the  law,  as 
would  be  equally  inconsistent  with  the  ordinary 
and  good  sense  of  mankind.  But,  then,  it  appears 
the  Respondent,  being  at  liberty,  in  point  of  fact,  nnd 
the  agreement,  to  have  made  for  him  as  many  w^fl^Kit^ 
ns  he  pleased,  in  conformity  with  the  Plaintiffs'  patent^ 
long  as  he  paid  to  the  Appellants  a  royalty  for  their  a 
has  obtained  from  a  different  quarter  other  machioe^ 
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^hich  are  apparently^  according  to  the  evidence^  identical 
^  construction  and  principle  with  the  machines  supplied 
to  him  by  the  Appellants.     And  in  respect  of  the  user  of 
'these  latter  machines^  it  is  contended^  on  the  part  of  the 
Respondents  that  he  is  at  liberty  to  affirm^  that  those 
inachines  are  no  invasion  of  the  Plaintiffs'  patent ;  first, 
because  he  denies   the  validity  of   the   patent ;    and^ 
?condly,  because  he  aflirms  that  the  machines  are  dif- 
I'ent  in  construction  and  principle  from  the  machines  so 
e  and  supplied  to  him  by  the  Appellants,* 
ow,  my  Lords,  assuming  that  the  second  set  of 
hines  is  identical  in  construction  with  the  first,  it 
^rnjld  be  impossible  to  hold  that  the  obligation  not  to 
EB  J  the  Appellants'  patent  right  would  not  extend  to 
^    second  set  of  machines,  so  long  as  he  continues  to  use 
E^    first  set  of  machines,  which  is  the  fact  at  present, 
t,  my  Lords,  is  equally  a  question  of  law  and  a  ques- 
of  ordinary  principle.     It  is  a  question  upon  which 
pprehend  your  Lordships  will  have  no  doubt,  namely, 
the  obligation  to  recognise  and  admit  the  validity  of 
le  patent  right,  of  which  the  licensor  has  granted  the  use 
t  t.he  one  case,  extends  also  to  the  other  set  of  machines, 
Bsuming  them  to  be  identical  in  point  of  construction. 

Now,  upon  the  subject  of  the  identity  of  the  two  sets 
>r  machines,  the  whole  of  the  evidence  which  has  been 
adduced  in  the  cause  is  in  reality  in  favour  of  the  propo- 
sition of  the  Appellants.     But  that  is  a  point  upon  which 
it  is  unnecessary  for  your  Lordships  to  come  to  any  con- 
tusion, because  that  has  been  made  the  subject  of  an  in- 
quiry in  the  decree  by  the  Vice  Chancellor.     The  only 
question  of  fact,  therefore,  namely,  the  identity  of  the 
two  sets  of  machines,  is  made  the  subject  of  inquiry,  and 
tnc  rest  of  the  case  resolves  itself  into  a  mere  question  of 
^w,  wliethcr  the  licensee  can  deny  the  patent  right  of 
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mu3.        tlie  licensor?  and,  whether  the  obligation  of  the  licensee 
ClifwsLKY     not  to  dispute  that  right  must  not  also  extend  to  machine 
^  obtained  by  him  from  another  quarter^  which  are  con 

Dixon.       structed  in  Tiolation  of  that  patent  right  ? 

I  advert  to  this  in  ibfi  outset  particularly  with  referi- 
ence  to  the  judgment  upon  which  this  case  is  brought  by 
way  of  appeal,  because  if  that  question  of  law  is  a  questioni 
admitting  of  no  dispute,  and  if  also  there  be  no  doubt  or 
uncertainty  with  regard  to  the  facts  under  whidi  that 
question  of  Jaw  arises,  there  can  be  no  reason  for  ihe 
alteration  of  the  decree  of  the  Vice  Chancdlar,  by  sending 
the  Plaintiffs  (that  is,  the  present  Appellants)  at  large 
into  a  court  of  law. 

I  think  that  there  must  have  been  some  misappre- 
hension as  to  the  facts  of  the  case  when  it  was  before  the 
Lords  Justices^  because  I  find,  from  the  judgment  of 
those  learned  Judges,  that  one  of  them  says  that  he  does  , 
not  mean  to  give  any  opinion  as  to  the  validity  or  the 
invalidity  of  the  Appellants'  patent  rights,  a  question,  in 
fact,  which  could  not  by  possibility  arise,  and  which,  the 
learned  Judge  would  have  seen  in  a  moment,  could  not 
arise  if  he  had  been  aware  that  the  original  agreement^ 
in  respect  of  the  first  set  of  machines,  and  in  respect  of 
the  user  of  the  invention  embodied  therein,  was  still  in 
actual  continuance  as  between  the  Appellants  and  the 
Kcspondcnt  And  I  find  the  other  learned  Judge  speak* 
ing  of  the  Plaintiffs  being  at  liberty  to  bring  an  action 
for  an  infringement,  an  observation  that  could  not  have 
been  made  if  the  learned  Judge  had  been  aware  equally 
of  the  same  fact.  Because  it  is  palpable  that  so  long  tf 
the  agreement  made  by  the  Appellants  with  the  Be* 
spondent  that  the  Respondent  shall  be  at  liberty  to  nt^ 
the  inventions,  paying  certain  royalties,  continued,  thcr« 
is  no  limit  to  the  extent  of  the  Respondent's  user,  aiw 
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nld  therefore  have  been  impossible  for  them  to  bring 
ction  for  an  infringement  against  the  Respondent* 
e  coald  be  no  infringement  pending  the  license, 
license  continues^  and  the  extent  of  the  remedy^ 
fore,  can  onlj  be  that  which  is  sought  by  this  bill^ 
ly,  an  account  of  the  royalties  claimed  by  the 
tUants  in  respect  of  every  machine  used  by  the 
ondent^  whencesoever  derived^  which  embodies  in  it 
inventions,  in  respect  of  which  the  agreement  to 
x)yalty  was  originally  made  between  the  AppeUants 
lie  Respondent,  and  is  now  subsisting, 
lerefore,  my  Lords,  the  law  being  clearly  in  favour 
16  Plaintiffs  (the  present  Appellants),  and  the  ques- 
of  fact  being  one  upon  which,  out  of  consideration 
iie  Defendant,  the  Vice  Chancellor  directed  an  in- 
ji  I  think  your  Lordships  will  concur  with  me  in 
king  that  the  judgment  of  the  Lards  Justices  sus- 
Bug  the  decree  of  the  Vice  Chancellor^  and  sending 
Plaintiffs  at  large  into  a  Court  of  Law,  is  a  judgment 
sh  is  wholly  inapplicable  to  the  facts  of  the  case  when 
^  are  properly  understood. 

have  hardly  anything  more  to  detain  your  Lordships 
0}  except  the  observation  that   I  think  a  greater 
*unt  of  accuracy  ought  to  have  been  introduced  into 
decree  in  one  particular,  although  it  was  not  made 
ibject  of  complaint  by   the   Appellants.     You  will 
BTve  that  in  the  decree  of  the  Vice  Chancellor  there 
declaration  that  the  Defendant  and  his  partners  were 
entitled,  **  and  that  Defendant  is  not  entitled  to  use 
machine  in  the  construction  of  which  the  same  in- 
^tious,  or  any  of  them,  or  any  inventions,  only  colour- 
f  differing  therefrom,  shall  have  been  employed  with- 
paying  the  same  royalty,  &c."     My  Lords,  the  whole 
•tee  is  of  course  founded  upon  the  continuance  of  the 
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existing  relation  of  licensor  and  licensee.  For  it  is  at 
idle  distinction  which  is  attempted  to  be  set  up  by  tin 
Respondent  that  he  made  an  agreement,  and  did  not  tak 
a  license.  In  the  instruments,  to  which  he  is  a  paitj 
made  between  himself  and  those  perBons  who  are  Defend 
ants  in  the  action  at  law,  Sharpe,  Stewart  &  Ca,  h 
describes  this  very  agreement  as  being  a  license.  Bv 
that  license  being  the  foundation  of  the  claim,  and  bciiij 
of  course  determinable  by  the  Respondent  at  pleasure,  i 
he  chose  to  put  an  end  to  that  license,  it  follows  that  d 
present  Appellants,  if  he  conunues  to  use  the  machine 
must  treat  him  only  as  a  person  infrin^g  their  patei 
right,  and  I  would,  therefore,  submit  to  your  Lordshi] 
that  this  general  declaration,  which  is  unlimited  in  pdi 
of  time,  and  not  confined  to  the  duration  of  the  licem 
ought  to  have  been  qualified  by  the  introduction,  afler  ti 
words  that  *^  the  Defendant  is  not  entitled,"  of  some  an 
words  as  these,  **  whilst  he  continues  to  use  the  machin 
bought  of  the  Plaintiff  under  the  agreement,  or  durii 
the  continuance  of  the  agreement  between  the  Defen 
ant  and  the  Plaintiffs."  That  alteration  will,  I  thin 
limit  the  declaration  under  that  decree  within  its  prop 
confines.  But  that  alteration  ought  not,  as  1  huml 
submit  to  your  Lordships,  to  affect  the  question  of  cost 
Therefore,  I  submit  to  your  Lordships  that  the  ord 
of  the  Lords  Justices  ought  to  be  discharged,  and  t 
petition  of  re-hearing  presented  to  the  Lords  Justices  i 
the  Respondent  dismissed  with  costs. 


Lord  Chelmsford: 

My  Lords,  your  Lordships  are  under  the  disadvaflbffE 
in  this  case  of  not  knowing  exactly  the  reasons  wlW 
induced  the  Lords  Justices  to  come  to  the  conclufl* 
that  the  decree  of  the  Vice  Chancellor  ought  tobeeW" 
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I,  with  liberty  to  the  Plaintiffs  to  bring  such 
as  they  might  be  advised;  but  of  course  they 
lave  been  of  opinion  that  the  case  was  not  ripe  for 
k  decree  as  the  Vice  Chancellor  had  pronounced. 
ler  their  Lordships  were  right  or  wrong  in  that 
uon^  must,  of  course,  depend  upon  what  was  the 

of  the  question  to  be  determined  between  the 
I,  und  what  was  the  evidence  before  the  Vice 
tttor  upon  the  hearing. 

r  it  is  unnecessary  to  consider  very  closely  what 
le  exact  character  of  the  agreement  between  the 
i:  whether  it  was,  as  the  Plaintiffs  allege,  a  grant 
sense,  or,  as  the  Defendant  alleges,  an  agreement 
the  looms  to  be  supplied  to  the  Defendant,  and  the 

inventions  embodied  therein.  It  will  be  quite 
mt  to  take  the  admission  of  the  Defendant  himself, 
id  in  paragraphs  fourteen  and  twenty-three  of  his 
r*  In  the  fourteenth  paragraph  he  says,  *'  I  have 
carried  on,  and  am  now  carrying  on,  the  said 
88,  and  have  manufactured,  and  am  now  manu- 
ng,  carpets  by  means  of  the  said  looms,  supplied 

said  late  firm  by  the  Plaintiffs  as  aforesaid,  and 
ing  to  the  principles  of  their  alleged  patent  in- 
D8,  so  far  as  their  said  looms  embody  the  same,  and 
f  means  of  looms  purchased  by  my  said  late  firm 
J  myself,  and  now  used  by  me,  of  the  said  Messrs. 
p,  Stewart  &  Co."  And  in  the  twenty-third  para- 
he  denies  that  he  is  acting  under  such  license,  and 
s,  "  I  submit  that  the  agreement,  under  which  I 
Lsed  and  make  use  of  the  looms  so  supplied  by  the 
iffs  as  aforesaid,  extends  to  all  carpets  manufactured 
ians  of  looms  which  embody  the  inventions  em- 
in  the  Plaintiffs'  said  looms,  so  far  as  the  Plaintiffs 
titled  to  the  exclusive  use  or  application  of  such 
ions,  and  whether  such  looms  are  or  were  con- 
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stnicted  bj  the  Flaintiflb^  or  by  any  other  person  (M 
l)er8on8." 

My  Lords,  the  question,  I  apprehend,  is  not  whedieJ 
the  Defendant  is  at  liberty  to  dispute  the  right  of  thi 
Plaintiffs  to  their  patent  inventions,  but  whether,  hAof 
under  an  agreement  to  pay  certidn  royalties  for  goodi 
manufactured  by  the  Plaintiffs'  looms,  and  any  otlia 
looms  embodying  their  inventions,  he  is,  while  thatagiefr 
ment  is  subsisting,  at  liberty  to  use  those  inventions,  ani 
to  refuse  to  pay  the  royalties.  I  apprehend  that  h 
cannot  do  so.  He  cannot  act  under  the  agreement,  and 
at  the  same  time,  repudiate  it.  He  may,  if  he  plesMi 
put  an  end  to  the  agreement,  and  he  may  use  tb 
macliines  which  he  has  purchased  from  the  Flaintifi 
but  he  must  do  so  at  his  peril ;  he  must  do  so  under  th 
liability  to  be  treated  as  an  infringer,  and  to  be  subjec 
to  an  action  for  damages  for  that  infringement. 

My  Lords,  that  being  the  case,  I  apprehend  that  th 
only  question  which  is  in  dispute  between  the  parties  ii 
whether  the  machines  of  Sharpe  &  Co.,  which  are  use 
by  the  Defendant,  are  identical  with  the  machines  whic 
embody  the  patent  inventions  of  the  Plaintiflb.  Nof 
upon  that  subject  the  evidence  is  clear  and  condusif^ 
and  it  consists  of  a  very  few  steps.  It  appears  that  thei 
was  a  Mr.  Talbot^  who  was  the  licensee  of  the  Plaintifi 
inventions,  and  who  also  used  Sharpe  &  Co.'8  machine 
An  action  was  brought  against  him  by  the  Plwitiflb  fSi 
royalties  in  respect  of  the  use  of  Sharpe  &  Co.'s  machine 
That  action  was  referred  to  arbitration ;  and  before  til 
arbitrator  a  model  was  produced,  which  was  proved  to  I 
an  exact  model  of  the  macliines  of  Sharpe  &  Ca,  whic 
were  used  by  Mr.  Talbot^  the  Defendant  An  awan 
was  made  against  Mr.  Talbot,  and  he  was  ordered  to  fV 
royalties  to  the  amount  of  between  9002.  and  IflOOl 
Upon  the  hearing  of  this  case  before  the  Vice  Chancel^i 
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very  model  which  had  been  produced  before  the 
rator  in  the  action  against  Mr.  Talbot  was  again 
icedj  and  it  was  proved  that  it  was  a  model  of  the 
ines  of  Sharpe  &  Co.  which  the  Defendant  was 
;•  And  there  was  scientific  evidence  given  to  show 
those  machines  of  Sharpe  &  Co.  were  imitations  of 
Plaintiffs'  machines  in  several  particulars.  Now,  to 
evidence  there  was  no  answer  whatever  given.  The 
sndant  stated  that  he  had  not  scientific  knowledge 
dent  to  say  whether  Sharpe  8c  Co.'s  machines  were  in 
dple  and  in  mode  of  operation  similar  to  those  of  the 
ntifis ;  but  he  said  that  he  was  using  those  machines 
harpe  Sc  Co.  under  the  patent  of  a  person  of  the  name  of 
Id.  Weild  made  an  affidavit  in  the  case ;  but  he 
sly  stated  that  the  apparatus  in  his  machines  in  one 
icolar  did  not  resemble  the  Plidntiffs'  patent  machines. 
High  it  had  been  proved  that  in  four  or  five  different 
Molars  Sharpe  &  Co.'s  machines  were  similar  to  those 
e  Plaintiffi. 

it,  my  Lords,  in  addition  to  this,  I  think  it  becomes 
i  important  when  we  have  to  consider  what  is  the 
snce  before  the  Vice  Chancellor y  to  look  at  the  terms 
loee  licenses  that  were  granted  by  Sharpe  &  Co. 
he  Defendant,  because  Sharpe  &  Co.  are  the  real 
mdants  in  this  case.  Now  in  those  licenses  of 
rpe  &  Co.  the  Defendant  admits  that  he  is  workings 
sr  certain  patent  inventions,  the  property  of  Messrs. 
^Uy  &  Co.,  and  he  agrees  to  pay  a  certain  royalty  to 
rpe  &  Co.  for  the  use  of  their  machines  so  long  as  the 
ntifis  continue  to  have  the  right  under  their  patents, 
it  is  also  agreed  that  the  amount  of  that  royalty  shall 
iminished  to  the  extent  to  which  the  Plaintiffs  from 
s  to  time  may  diminish  the  royalty  payable  by  the 
endant  to  them.     Now,  can  it  be  doubted  for  one 
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moment  that  here  was  ample  evidence,  evidence  uncon- 
tradicted, that  there  was  an  exact  similarity  between  th^ 
machines  of  Sharpe  &  Co.^  and  the  machines  of  th^ 
Plaintiffs? 

I  cannot,  then,  help  thinking  that  that  which  was  8tate<3> 
by  the  learned  counsel  for  the  Appellants  is  perfectly" 
correct ;  that  they  were  entitled  to  a  declaration  by  th^^ 
Vice  Chancellor  that  there  was  this  perfect  resemblance^ 
between  the  machines,  and  that  an  account  might 
taken  upon  that  footing  without  any  inquiry.    But  thi 
Vice  JChancelloTi  although  he  admitted  that  the 
was  very  strong,  if  not  conclusive,  and  was  evidenc^:^ 
which,  he  said,  was  uncontradicted,  yet  stated  that  b 
thought  it  would  be  safer  (I  think  that  was  his  expression 
to  direct  an  inquiry.    Therefore  an  inquiry  was  directed 
but  it  is  an  inquiry  which  the  Bespondent  certainly  luu- 
no  right  to  complain  of,  because  it  is  one  entirely  for  hL 
benefit. 

I  therefore  agree  in  the  opinion  which  has  been 
pressed  by  the  noble  and  learned  Lord  on  the  woolsac 
that  the  decree  of  the  Lords  Justices  cannot  be  confirmeSL 
and  that  the  decree  of  the    Vice  Chancellor  must  l^ 
affirmed,  with  the  alteration  which  has  been  suggested 
the  noble  and  learned  Lord. 


Lord  Kingsdown : 

My  Lords,  I  quite  agree  in  the  judgment  which 
been  proposed,  and  I  have  nothing  to  add  to  the  obser* 
vations  which  have  been  made. 


The  following  Order  was  afterwards  entered  on  th« 
Joui*nals : — 

Ordered,  that  the  Order  of  the  Lords  Justices^  ^ 
22d  February  1862,  be  discharged,  and  that  the  decree 
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£  Vice  Chancellor  fFood,  13th  November  1861,  be  affirmed, 
fitli  the  following  variation,  viz.,  to  insert  after  the  words 
<fltzid  the  Defendant  is  not  entitled,"  the  following 
woT^ :  *^  whilst  he  continues  to  use  the  machines  bought 
of  iJie  Plaintiffs  under  the  agreement,  or  during  the  con- 
tiaixiuice  of  the  agreement  between  the  Defendant  and 
the  Plaintiffs;"  and  that  the  Defendant's  petition  of 
appeal  to  the  Lords  Justices  be  dismissed  with  costF. 
Cause  remitted  with  these  directions. 


18Gd. 

Crosslet 
and  Others 

V. 

Dixon. 


Lords'  Journals,  13th  March  18(i3. 


William  Atkinson 
John  Holtby 


-    Appellant 
"    Respondent, 


I*  V  Hot  a  good  role  in  constming  a  will  to  consider  what  power 

^'^Uld  be,  by  a  particular   construction,  given  to  a  particular 

P^'^n,  by  the  exercise  of  which  he  might  be  able  to  defeat  what 

*PPcaiB  to  be  the  general  purpose  of  the  will. 

r^^^tor  devised  particular  estates  to  the  use  of  his  daughter  E, 

life,  remainder  to  her  children,  remainder  to  John,  the  elder 

f^  of  another  daughter  F.^  for  life  ;  then  to  John*3  children  ; 

"r*'^  to  Oeorge^  second  son  of  JPl,  for  life;   then  to  Chorg^B 

'^•Idren ;  remainder  to  A,,  F.^  F,  and  E^  the  other  children 

Ij^^ghters)  of  lus  daughter  /*.,  in  equal  shares;  remainder  to 

V^^CM  to  preserve,  and  remainder  in  equal  shares  to  the  children 

,  ^  his  four  grand-daughters,  and  the  heirs  of  their  bodies,  such 

^l«lren  taking  their  mother's  share  as  tenants  in  common  in  tail ; 

^^^^inder  to  the  survivor  of  such  children,  in  default  of  issue  of 

o'^t^d-daughters,  over.    He  devised  his  residuary  estates,  in  the 

f^Q  manner,  to  his  daughter  F,y  and  then  to  John  and  George^  as 

JJ^^^^TC,  and  then, "  in  default  of  such  issue,  ioA.^  F,^  F,  and  E.  for 

^^T  lives,  in  equal  shares ;  remainder  to  trustees  to  preserve  the 

^^^tingent  remainders    hereinafter   limited  ;  remainder  in  four 

^^«1  shares  to  the  children  of  my  grand-daughters,  and  the  heirs 

^  \uBy  her,  or  their  body,  such  children  taking  their  mother's 

*^^^re  as  tenants  in  common  in  tail,  remainder  to  the  survivors  or 
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survivor,  and  the  iarae  of  the  bodies  in  tail,  in  default  of  Im 
my  grand-daughters,"  orer. 

Held,  reversing  a  decbion  of  the  Lardi  JuUieet^  and  affirming 
of  the  MoiUr  qfthe  Rotts^  that  the  grand-danghtert,  and  not  1 
children,  took  estates  tail  with  cross-remainders  between  tl 
and  that,  consequently,  all  the  grand- danghters  bat  one  ha 
died  without  issue,  and  that  one  having  left  a  son  and  a  dangl 
the  son  was  entitled  to  an  estate  in  fee-simple  in  ■evtn-a|| 
parts  of  the  estate,  and  the  daughter  to  the  remaining  eighth  ] 

A  question  on  the  construction  of  a  will  of  realty  was  nlssd 
partition  suit  between  two  persons  claiming  under  aderiM; 
heir  at  law  did  not  appear  in  the  Court  below,  nor  in  this  Hoi 

In  pronouncing  the  decision,  it  was  declared  that  that  decisiooB 
be  considered  as  pronounced  without  prejudice  to  any  rights  wfc 
the  heir  at  law  might  claim  to  possess. 


Richard  NesSy  of  Pickering y  in  the  county  of  Ri 
made  his  will  on  the  15th  April  1799.  He  first  gi 
certain  specified  estates  to  his  daughter  Elizahdh  N 
for  her  life,  then  to  William  MilcheUon  and  BA 
Kitchinff,  to  preserve  contingent  remainders  after  1 
death  to  the  use  of  all  her  children,  sons  and  daugltte 
*'  equally  as  tenants  in  common,  and  of  the  respeeti 
heirs  of  the  bodies  of  all  and  any  such  children ;  and 
one  or  more  of  such  child  or  children  should  die  niK 
twenty-one,  and  without  issue,  then  his  or  her  share 
the  use  of  the  survivors,  or  others  of  them,  share  i 
share  alike,  as  tenants  in  common,  and  of  the  respeeti 
heirs  of  the  bodies  of  such  survivors,  &c.  And  if  > 
such  children  but  one  shall  happen  to  die  under  the  n 
age,  and  without  issue  of  their  bodies,  or  there  shall 
only  one  such  child,  then  to  the  use  of  such  surviving 
only  child,  and  the  heirs  of  his  or  her  body.  And  i 
default  of  such  issue,  to  the  use  of  my  daughter  Ai 
Kirbi/  for  life,"  and  from  and  after  her  decease  to  d 
use  of  the  testator's  grandson  John  Kirby,  eldest  son  o 
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Faith  Kirby^  for  life ;  then  to  Mitchehon  and  Kitchinff,  to        18C3. 
preserve,   &c. ;    then   to  the   use,  in    like   manner,   of     Atkinson 
testwktor'a  grandson  George^  second  son  of  Faith,  for  life  ;       HoLTnr. 
then    to  Mitchehon  and  Kitchinff,  to  preserve,  &c.,  with 
remainder  to  ''the  children  of  George,  remainder  to  Ann, 
Fos^t^jIj  Faith,  and  Elizabeth,  the  other  children  of  my 
Mud     daughter  Faiths  for  their  respective  lives,  in  equal 
shares^"  remainder  to  Mitchehon  and  Kitchinff,  to  pre- 
serv^e^  &c., ''  remiunder  in  equal  shares  to  the  use  of  the 
childT-en  of  my  said  four  grand-daughters,  and  the  heirs 
of  their  bodies,  such  children  of  my  said  grand-daughters 
taking  their  mother's  share  as  tenants  in  common  in  tail, 
remstinder  to  the  survivors  of  such  children ;  and,  in  de- 
fault of  issue  by  my  said  grand-daughters,  I  give  all  the 
same  estates  hereinafter  devised  to  such  persons  as  would 
be  entitled  to  the  same  in  case  I  had  died  intestate,  and 
tilhout  issue*     And  I  give  and  devise  all  and  every 
o&er  my  lands,  &c.,  not  hereinbefore  disposed  of  to  my 
daughter  Fanny  during  her  life,  and  from  and  after  her 
decease  to  my  grandson  John  Kirby  duiing  his  life;" 
then  to  Mitchehon  and  Kitching,  to  preserve,  &c. ;  then 
^  to  the  children  of  John  Kirby  equally  as  tenants  in  com- 
inon,  and  to  the  heirs  of  their  bodies,  and  if  any  should 
die  under  twenty-one,  and  without  issue,  to  the  survivors 
^^  the  heirs  of  their  bodies."     In  default,  &c.,  a  similar 
deviae  to  the  grandson  George  Kirby,  and  his  children. 
''And  for  default  of  such  issue,  I  give  the  same  premises 
to  the  said  Ann,  Fanny,  Faith,  and  Elizabeth,  the  other 
^dren  of  my  said  daughter  Faith,  for  their  respective 
^^^  in  equal  shares,"  remainder    to   Mitchehon   and 
^^Mung,  **  to  preserve  the  contingent  remainders  here- 
^ter  limited ;  the  remainder  (in  four  equal  shares)  to 
"*c  use  of  the  children  of  my  said  grand-daughters,  and 
^•^e  heirs  of  their  bodies,  such  children  of  my  said  grand- 
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daughters  taking  their  mother's  share,  as  tei 
common  in  tail,  remainder  to  the  survivor  or  sur 
such  children,  and  the  issue  of  their,  his,  or  her 
tail ;  and  in  default  of  issue  by  my  said  grand-da 
I  give  all  the  same  estates  last  devised  to  my  said  c 
Elizabeth  Ness  during  her  life  f  then  to  Mitehei 
Kitching  to  preserve ;  then  to  her  children ;  and  i 
one  should  die,  then  to  the  survivor ;  and  if  all  8h« 
then  to  such  persons  as  would  have  been  entitled 
testator  died  intestate. 

The  testator  died  in  1799,  leaving  his  two  di 

Elizabeth   and   Faith    him    surviving.      Elizah 

married,  but  died  without  issue.     Faith  was  mi 

Mr.  Kirbyy  and  had  the  two  grandsons  John  and 

and  the  four  grand-daughters  Ann^  Fanny^  Fa 

Elizabeth^  mentioned  in  the  will,  all  of  whom  wi 

alive.     After  the  death  of  the  testator  two  mor< 

daughters  were  born  ;  they  died  unmarried.     An 

the  eldest  grand-daughter,  married  William  Atkin 

had  two  children,  William  and  Ann:  she  died  i 

Mrs.  Faith  Kirby  died  in  1839.     John  Kirby  died  i 

Fanny  Kirby  in  1853 ;   George  Kirby  and  Faith  1 

1857,  and  Elizabeth  Kirby  in  1858;  all  without 

been  married.     Ann  Atkinson  married    William 

On  the  28th  February  1861,  the  Appellant  filed 

against  his  sister  Ann  (Mrs.  Barton)  and  her  husban 

ing  for  a  declaration  of  his  rights  under  the  will,  a 

partition  of  the  estates  accordingly.    Mr.  Barton  di 

Mrs.  Barton  appeared  and  put  in  an  answer.     Tl 

was  heard  before  the  Master  of  the  Rolls^  who  on 

June  1861  made  a  decree  declaring  that  three-foi 

the  estates  of  the  testator,  as  well  those  specifically 

as  those  limited  to  the  children  of  the  grand-dai 

vested  in  the  four  grand-daughters  as  tenants  in  oon 
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ail,  with  cross-remainders  between  them  in  tail ;  and  that        18C3. 
a  tlxe  events  which  had  happened  the  Appellant  was  en-     Atkinson 
itied  to  an  estate  in  fee-simple  to  seven-eighth  parts  of      Holtby 
le  said  estates^  and  Mrs.  Barton  to  the  remaining  eighth 
art  (a).     On  appeal  to  the  Lords  Justices,  this  decree 
"as  varied,  and  the  Appellant  and  Mrs.  Barton  were  de- 
lared  entitled  to  equal  moieties  of  the  estates.      Mrs. 
^OT^on  died  in  December  1861,  having  appointed  the  Re- 
pondent  her  executor  under  her.     The  present  appeal 
f^as  then  brought 

The  Solicitor  General  (Sir   R.  Palmer)  and  Mr. 
Nalder  for  the  Appellant 

The  four  grand-daughters  took  estates  tail  with  cross- 
i^^miunders  between  them :  no  cross-remainders  can  be 
*n*plied  with  regard  to  the  children  of  the  grand-daugh- 
^CTB.     The  Lords  Justices  did  so  imply  them,  the  chief 
'^•son  given  by  Lord  Justice  Turner  for  his  decision 
^^^ing,  that  "  if  estates  tail  in  the  grand-daughters  are  to 
^  implied,  it  would  be  in  their  power  to  prevent  the 
^Wes  of  the  estates  limited  to  them  and  their  children 
^wn    going  over  to  the  children  of  the  -other  grand- 
"*^hter8 ;  and  it  would  be  in  their  power  also  to  prevent 
"^®    estates  going    over   in   entirety   according   to   the 
'Jterior  limitation,  and  thus  in  both  respects  to  defeat 
^^  plain  intention  of  the  will."     That  reason  is  not  suf- 
ficient to  justify  the  decision,  and  is  in  truth  opposed  to 
™  a^uthorities.     Where  there  is,  as  here,  a  plain  expres- 

• 

•ion    of  intention,  the  will  must  be  construed  without 

Terence  to  the  possible  contingency  of  carrying  that 

^teiition  into  effect,  Stanley  v.  Lennard  (J).     In  Lord 

Stiarbcrough  v.  Savile  (c).    Lord  Chief  Justice   Tindal 

(«>  31  Beav.  272.  (c)  3  Ad.  &  El.  897,  9G3. 

{^)  1  EdeD,  87, 1>6,  96. 

y2 


i 
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Atkinson 

V. 

HoLTBr. 
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expressly  said  in  judgment,  '^We  ouglit  to  disregard 
altogether   the  legal  consequences  which  may  follo^ir^ 
from  the  nature  and  qualities  of  the  estate,  where  sue; 
estate  is  once  collected  from  the  words  of  the  will  itself. 
The  Master  of  the  Rolls  had  rightly  refused  to  impl; 
cross-remainders  where,  by  a  previous  disposition,  the 
had  been  expressly  declared  to  arise  in  a  different  event  ^..^ 
and  he  acted  upon  Clache*s  case  (rf)  recognised  in,  an^ 
not    contradicted    by,   Vanderplank   v.   King  («),    an< 
adopted  in  Rahheth  v.  Squire  (/). 

The  words  in  this  will,  "  in  default  of  issue  of 
grand-daughters,"  mean  a  general  failure  of  issue, 
gift  to  Ann^  Faithy  Fanny ^  and  Elizabeth^  is  a  fourfc^^l^i 
division,  and  carries  the  remainder  in  equal  shares   <:o 
them  and  the  heirs  of  their  respective  bodies,  so  that  tie 
children  of  each  grand-daughter  would  take  the  motherts 
share,  but  no  more.    In  this  will  the  word  used  is  **  child'' 
or  ^^  children,"  and  so  used,  it  cannot  be  made  to  implf 
remoter  issue.  Pride  v.  Foohs  {g) ;  and  even  as  to  the 
word  "  issue,"  it  may  be  read  as  "  heirs  of  the  body,"  wd 
the  party  seeking  to  give  it  a  meaning  other  than  that 
which  it  frequently  bears,  must  show  clearly  from  the 
context  of  the  will  that  the  testator  so  intended,  RMj 
V.  Fitzgerald  (Ji\     The  effect  of  Roe  d.  Wren  v.  Qaylm 
(i)  is  misapprehended  by  Mr.  Jarman  (j)  when  he  »J» 
**  cross-remainders  were  implied  among  several  brancker 
of  issue  by  force  of  expressions  referring  to  a  preceding 
limitation  to  daughters  in  tail,  among  whom  cro«-i«- 
mainders  were  held  to  be  implied,"  for  Lord  JEXlenbanfif^ 


\ 


'a 


^^'c 


(d)  Dyer,  5S0,  b. 

(e)  S  Hare,  1. 

(/)  19  Beav.  77 ;  4  De  G.  & 
Jo.  400. 


(p)  8  De  G.  &  Jo.252,«» 
28  Law  Jour.  Ch.  83  n. 
(h)  6  H.  L.  Gas.  829. 
(t)  6  East.  628. 
U)  2  Jann.518,  SdEd. 
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Kpiessly  says  (A)  the  testator  intended  all  his  estate 
go  over ;  ^^  and  this  appearing  to  us  to  be  the  clear 
tenlion  of  the  testator  on  the  face  of  this  will^  it  does 
1 0eem  necessary  to  consider  in  what  manner  the  issue 
the  several  sisters  would  have  taken  among  them^"  so 
at  what  Mr.  Jarman  speaks  of  as  the  decision^  was  ex- 
^ssly  excluded  from  the  consideration  of  the  Court. 
Oross-remainders  cannot  here  be  implied  among  the 
LMren  of  the  grand-daughters;  for  if  so,  then  •children 
^ht  take  them  during  the  lifetime  of  a  mother,  though 
'  jr  could  not  take  an  original  remainder  while  their 
^er  was  alive.  Lord  Justice  Turner  noticed  this 
action,  but  did  not  answer  it  Ashley  v.  Ashley  (/) 
^  no  bearing  on  this  matter. 

GEocA^s  case  (m),  which  establishes  that  express  cross- 
minders  may  exclude  cross-remunders  by  implication,  is 
^y  in  point  here,  and  is  not  affected  by  the  decision 
Vanderplank  v.  Kiny  (n),  where  all  that  the  Vice 
€ineellor  did  was,  not  to  repel  cross-remainders  as  to 
^  class  merely  because  they  were  given  among  another 
88,  but,  without  questioning  the  rule  in  Clache*a  case, 
proceed  on  the  words  of  the  particular  will.  Mr.  Jar- 
m  appears  to  think  (o)  that  the  Vice  Chancellor  thought 
it  they  might,  as  a  general  rule,  be  implied  in  such  a 
86,  and  that  Clach^a  case  was  no  authority  to  the  con- 
wry  ;  but  Mr.  JarmarCa  recent  editors  say  truly,  that 
'Vanderplank  v.  Kiny  **  is  clearly  distinguishable  from 
lhey%  case,  which  has  been  recently  followed  by  the 
faster  of  the  Rolls  and  Lord  Chelmsford  in  Habbeth  v. 
Spcw-e "  ( jp).     Here  the  testator  has  given  to  the  child- 


ly) 6  East.  634 ;  see  Law  of 
"^Wy,  284. 
(0  6  Sim.  368. 
(»•)  Dyer  330,  b. 


(»)  3  Hare,  1. 
(o)  3d  Edit.  vol.  2,  p.  513.. 
(p)  19  Bear.  77;  4  Do  G.  & 
Jo.  406. 
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rcn  of  the  grand-daughters  estates  in  the  share  of  thei^ 
parent,  and  as  to  that  share  cross-remainders  betweei^ 
them ;  but  cross-remainders  were  not  intended  to  tak^ 
effect  between  all  the  children  of  all  the  grand-dau^teni 
as  to  all  the  estates, — they  were  intended  to  apply  only  Up 
the  mother's  share. 

The  case  of  Doe  d.  Gallini  v.  GalUni  {q)  is  in  point 
here.  In  that  case  the  sons  and  daughters  took  only  a 
life  estate  in  the  first  instance,  their  children  took  estates 
tail,  with  cross-remainders  on  the  failure  of  issue  of  any 
of  the  sons  and  daughters,  and  the  particular  share  of  any 
was  limited  over  to  the  survivors  of  the  son  and  daughter 

Goodright  v.  Dunham  {r\  and  Malcolm  v.  Taylor {£% 
were  also  cited,  and  so  was  Doe  v.  Halley{t\  witi 
reference  to*  the  mode  of  construing  a  will  where  ther" 
appeared  a  general  intent  and  a  particular  intent  inqfua 
sistent  with  each  other. 


Mr.  Hohhouse  and  Mr.  Wood  for  the  Bespondent. 

If  the  literal  words  of  the  will  are  taken,  Mrs.  BarUf 
is  entitled  to  one-half  of  the  estates  by  express  gift;  J 
the  general  intention  is  referred  to,  she  is  equally  en 
titled  by  necessary  implication.  Twice  in  the  course  o 
the  specific  devises  the  testator  gives  the  estates  in  eqafl 
shares  to  the  children  of  the  grand-daughters  generally 
as  tenants  in  common ;  and  then,  though  in  a  shorter  forn 
of  words,  expresses  the  same  intention  as  to  the  residue 
The  word  used  here  is  "  remainder,**  and  Doe  v.  Bur 
ville{ii)  shows  that  estates  thus  given  in  remainder^  ^ 
the  singular  number,  go  over  as  a  whole.     Her^  '*  re 


{q)  6  Barn.  &  Ad.  621. 

(r)  Dougl.  264. 

(«)  2llu»is&M>l.  416. 


(0  8  Tern.  Rep.  5. 
{it)  2  East.  47,  d. 
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xttain.der"  means  the   entirety  of  the  estate  in   equal 
ehapos,  the  whole  estate  which  had  been  given  to  MitcheU 
*<wi  s^nd  Kitching  to  preserve  the  contingent  remainders. 
Ashi^  V.  Ashley  {v)  is  directly  applicable  here.     That 
was  1^  devise  to  A.  for  life,  remainder  to  trustees  to  pre- 
serve, remainder  to  all  the  children  of  A.  as  tenants  in 
comnaon,  and  for  want  of  such  issue  to  B.  (then  repeating 
as  to  5.'s  issue,  the  previous  devises),  and  for  want  of 
such  issue,  to  C  in  fee,  and  it  was  held  that  the  children 
of  vl.  took  estates  for  life,  with  cross-remainders  between 
tbem  for  life ;  and  Vice-Chancellor  Shadwell  said,  **  the 
compression  *  for  want  of  such  issue'  means  the  want  of 
issue  whenever  the  event  may  happen,  either  by  there 
heing  no  child  originally,  or  by  the  children  ceasing  to 
exist.    These  words  seem  to  me  to  create  cross-remainders 
^y  'implication."     So  here  **  such  children"  must  mean 
^  the  children  of  all  the  grand-daughters,  and  cross- 
romainders  are  created  as  between  them.      Then  the 
testator  says  such  children  are  to  take — they  are  to  take 
their  mother's  share — then  remainder  to  the  survivors  of 
^ch  children,  where  again  he  means  all,  and  the  meaning 
^^  '*  survivors"  is  **  the  others"  (m?) — those  who  actually 
•Qrvive.     Then  he  says,  "  in  default  of  issue  by  my  said 
P^aad-daughters,"  which  words  introduce  the  gift  over, 
*nd  so  express  the  failure  of  the  particular  limitation. 
^  V.  Clayton  (x)  shows  that  cross-remainders  may  be 
unplied  amongst  stocks,  and  also  amongst  the  issue  of 
stocks.    That  is  so  here.     The  object  of  the  testator  was 
equality  between  the  various  stocks  and  between  the 
^oii8  members  of  these  stocks.     This  is  one  prevailing 


1863. 
Atkinson 

V, 
HOLTBY. 


(«)  6  Sim.  368. 

^•)  See   Smith  v.  Oslwme,  6 


(z)  6  Ea«t.  G28. 
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inG3.  principle  of  his  wilL  Another  is,  that  the  existing  gem 
ATKiN8f>N  ration  should  take  only  life  estates,  and  should  not 
II  *T  Y  ^"^'^  ^  destroy  the  remainders.  To  give  cro6»-renuund 
among  the  grand-daughters  would  entitle  them  to  do 
That  being  so,  cross-remainders  must  be  given  only 
those  to  whom  the  testator  gave  estates  tail,  namely,  tk^ 
grand-daughters'  children,  and  not  to  those  to  whom  Ik^ 
only  gave  estates  for  life,  namely,  the  grand-daughter«K 
The  words  ^^  in  default  of  such  issue"  must  be  construed 
as  meaning  the  whole  issue,  and  other  words  of  the  same 
sort  are  referential,  Jarman  on  Wills  (y).  The  meaniii^ 
in,  that  nothing  shall  go  over  as  long  as  any  issue  of  \he 
grand-daughters  exist. 

Roddy  V.  Fitzgerald  (z)  decided  that  an  express  ^  to 
A.  for  life,  with  remainder  to  his  issue,  was  equivalent  to 
a  gift  to  A.  for  life,  and  the  heirs  of  his  body ;  and  that 
having  got  an  estate  tail  by  proper  and  express  words  of 
limitation,  the  Court  would  reject  any  problematial 
meaning  of  particular  words  which  might  have  the  result 
of  affecting  that  estate.  That  case  is  perfectly  inappli- 
cable here.  Nor  does  Doe  d.  Gallini  v.  Gallini  (a)  re- 
semble the  present,  for  the  decision  there  merely  was  tlttt 
the  son  of  the  sons  took  estates  tail  instead  of  estates  f(ff 
life ;  and  that  was  done  because  the  testator  had  made  no* 
born  generations  take  estates  for  life  which  he  could  not  do 
by  law  ;  and  so,  contrary  to  what  was  the  plain  intentios 
of  the  testator,  estates  tail  were  implied  in  the  elder  gene- 
ration, in  order  to  prevent  a  total  failure  of  the  devise. 

Roe  V.  Clayton  (i)  gets  rid  of  the  supposed  difficulty  in 
the  case  of  the  children  of  the  grand-daughters  dying  with- 
out issue  while  some  of  the  grand-daughters  themselves  are 

{y)  Vol.  2,  p.  457.  ia)  5  Barn.  &  Ad.  C2l. 

(z)  6  II.  L.  Cas.  82tf.  (b)  G  Eabt.  028; 
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e^  and  establishes  that  there  is  no  difficulty  in  making         l^OS. 
yvkhle  implication.     The  children  of  Ann,  for  example,     Atkinson 
^t  take  an  estate  in  one  form,  while  Ann  herself  took      Holtbt. 
estate  in  another;  they  might  succeed  in  tail  to  shares 
ule  she  held  her  life  estate.    That  case  shows  that 
^en  cross-remunders  may  be  implied,  they  may  be 
^plied  between  stirps,  as  well  as  between  the  issue  of 
11^     [Lord   Chelmsford.   That  was  affirmed   in   this 
onse  (c).]     So  Clache^s  case  (d)  lays  down  no  general 
1q  applicable  to  the  present,  and  in  Rabbeth  v.  Squire  {e) 
6  testator  himself  had  expressly  and  plainly  declared  in 
^i  cases  cross-remainders  were  to  come  into  existence, 
4  of  course  his  express  declarations  were  followed. 
The  case  of  Vanderplank  y.  King  {/)  shows  distinctly 
lit  inequality  of  estates  among  devisees,  some  of  them 
log  tenants  in  tail  and  others  tenants  for  life,  with  ro- 
under to  iheir  issue  in  tail,  is  no  objection  to  the  impli- 
lion  of  cross-remainders  among  them.     That  case  was 
nch  stronger  than  the  present.     It  certainly  did  not 
Uow  Clache*^  case,  yet  what  was  there  done  has  never 
^n  impeached,  and  is  applicable  here. 

The  Solicitor  General  replied. 

It  is  not  possible  to  raise  cross-remdnders  between  the 
i^ud-daughters  and  their  children.  They  take  entirely 
iflkrent  estates.  The  phrase  in  the  head  note  to  Vander- 
fejiA  V.  Kinff,  "  that  the  three  children  of  A.y  who  sur- 
^ved  or  left  issue,  took,  according  to  their  respective  estates, 
^  share  of  the  child  of  ^.  who  died  without  issue,"  is  not 
^Vranted  by  anything  in  the  case;  yet  the  reliance 
placed  on  it  here  must  be  founded  on  that  phrase  alone. 

(tf)  Nom.   Gabion  v.  Roe,  1  («)  19  Beav.  77 ;  4  De  G.  & 

t^ow.  384.  Jo.  406. 

(i)  Dyer,  330,  b.  (/)  3  Hare,  1. 
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1863.  Lord  Cranwarth: 

Atkinson  My  Lords^  this  is  one  of  those  cases  wluch  inyolYes  lliii 
HoLTBT.  ^^^  which  all  Courts  are  so  much  embarrassed  fiom 
time  to  time,  namely,  the  duty  of  putting  a  constroctkn 
upon  a  will  framed  in  very  imperfect  and  inadequate  In- 
guage.  In  this  case  the  Master  of  the  Molls  has  adopted 
one  construction  and  the  Lards  Justices  another.  Hie  ap- 
peal comes,  therefore,  from  the  Lards  Justices  to  Ail 
House,  and  we  have  to  say  whether  we  think  that  the 
Lards  Justices*  view  or  that  of  the  Master  of  the  Bolls  wai 
correct. 

I  confess  that  I  coidd  have  wished  to  adopt  the  view  of 
the  Lords  Justices,  because  every  one  has  a  leaning  towaidi 
equality  of  distribution ;  but  it  appears  to  me  that  it  ii 
impossible  to  come  to  any  other  conclusion  than  lliat  tbe 
Master  of  the  Bolls  was  right. 

Before  I  state,  very  shortly,  the  reasons  why  I  come  to 
this  conclusion,  I  wish  to  make  one  observation,  althon^ 
it  may  be  an  unnecessary  act  of  precaution.    The  lld^ 
at-law  is  not  before  this  House,  and  has  not  been  befim 
either  of  the  Courts  below.     In  all  probability  he  his  ii» 
claim  whatever.     Such  appears  to  have  been  the  opinioa 
of  the  Master  of  the  Rolls  and  the  Lords  Justices ;  but  it 
is  proper,  I  think,  that  we  shoidd  say  that  our  dedoon 
does  not  prejudice  any  person  who  is  not  before  thisHoQ0^ 
or  was  not  before  the  Courts  below.     If  he  has  any  rigH 
if  it  is  a  right  paramount,  it  may  be  put  in  force  hen^ 
after.     All  that  we  have  to  decide,  I  think,  is  practicallf 
this.     In  the  interposition  of  certiun  estates,  in  order  to 
fill  up  something  which  we  must  call  a  gap  in  this  wOl 
are  we  to  adopt  one  construction  or  the  other  ?    Are  wi 
to  say  that  we  are  to  interpose  an  estate  tail  in  the  gnair 
daughters  ?     Or  that  (according  to  the  view  of  the  Lari 
Justices)  we  are  to  interpoee  an  estate  tail  in  the  children 
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the  grand-daughters,  each  stirps  having  cross  remain- 
's between  them. 

i^ow,  in  the  first  place  I  call  your  Lordships'  attention 
die  argument  of  Mr.  Hobhouse  upon  the  construction  of 
9  wilL  His  first  argument  was,  that  these  four  grand- 
ighters  took  estates  for  life  as  joint  tenants ;  that  they 
I  not  take  estates  each  in  a  fourth,  or,  that  taking  estates 
cih  in  a  fourth,  at  all  events  there  was  a  survivorship  to 
em,  80  that  each  tooban  estate  for  her  own  life  and  the 
»  of  the  survivor  or  survivors,  and  hs  argued  that  mainly 
ponthe  expression  **  with  remainder."  The  whole  estates 
id  been  previously  given  by  the  testator  to  one  of  the 
inndflons  who  had  issue.  And  then,  as  to  the  whole 
iltle,  the  testator  says,  it  is  ^*  with  remainder  to  Anrif 
Rnmy,  Faith,  and  Elizabeth,  the  other  children  of  my 
lid  danghter  Faith,  for  their  respective  lives,  in  equal 
httos."  Mr.  Hobhouse  contended  that  that  means  the 
Ade  estate.  Then  the  will  goes  on,  '^  rem^der  to  the 
nwtees  to  preserve  the  contingent  remainders."  Mr. 
^Mumse*^  argument  was,  that  these  grand-daughters 
oci  the  estates  amongst  them,  so  that  they  were  to  go  to 
Ik  eonrivor  or  survivors,  and  that  the  whole  estate  went 
W  to  the  trustees  and  their  heirs,  to  preserve  contin- 
^  remainders— not  one-fourth  to  preserve  the  con- 
u^t  remainder  of  Ann,  and  one-fourth  to  preserve 
b  oontingent  remainder  of  Fanny,  and  one-fourth  to 
i^rve  the  contingent  remainder  of  Elizabeth,  but  that 
^  whole  went  over  with  that  object. 
Uy  Lords,  I  cannot  concur  in  that  view  of  the  case, 
flunk  it  is  as  plain  as  language  can  make  it,  that  these 
irties  took  estates  as  tenants  in  common,  and  that  the 
oninder  to  the  trustees  to  preserve  in  the  strictest 
ly,  reddendo  singula  singulis,  is  to  preserve  the  con- 
j^ent  remainders,  remainder  to   Ann,  Anns,  and  to 


1868. 
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1863.  Fanny y  Fanny* b,  and  so  on  to  each  of  the  othen;  itii 
Atkinson  exactly  as  if  it  had  been  remainder  as  to  one-fourth  of  die 
HoLTBT.  estate,  to  Anny  with  limitation  afterwards  as  to  anotlia 
fourth  of  the  estate  to  Faith,  and  as  to  another  fourdito 
Elizabethy  and  so  on.  That,  I  think,  can  admit  of  no 
manner  of  doubt ;  and  if  there  was  a  doubt  up  to  die 
point  of  the  will  in  which  this  disposition  is  made  for  die 
children  or  grand-children,  that  disposition  of  itself  pati 
it  beyond  all  doubt;  for  the  remainder  there  is  giyenii 
equal  shares  to  the  use  of  the  children  of  the  grand- 
daughters and  the  heirs  of  their  bodies,  such  children  of  d» 
grand-daughters  taking  '*  their  mother's  share"  as  temsli 
in  common.  It  is  abundantly  dear,  therefore,  that  dni 
is  a  gift,  in  default  of  issue  of  the  sons,  to  the  four  grand- 
daughters as  tenants  in  common  for  life,  each  for  her 
life ;  and  upon  the  death  of  each,  to  the  trustees  and  dieir 
heirs,  during  her  life,  to  preserve  contingent  remaindtfib 
and  the  remainder,  as  to  the  share  of  each,  to  the  use  of 
her  children  as  tenants  in  common  in  tail,  remainder  to 
the  survivors  or  survivor  of  such  children. 

Now  I  agree  with  the  view  that  was  taken  of  Ail 
case,  both  by  the  Master  of  the  Rolls  and  by  the  Loris 
Justices,  that  the  *^  survivors  of  such  children"  mut 
mean  the  survivors  of  the  *  children  of  each  class,  die 
children  of  each  grand-child. 

Then  comes  the  disposition  which  has  given  rise  to 
the  present  question,  '^  And  in  default  of  issue  by  07 
said  grand-daughters,  I  give  all  the  same  estates  to  boA 
persons  as  would  be  entitled/'  so  and  so.  What  doei 
that  mean  ?  When  is  that  gift  over  to  take  effect  ?  Hm 
Master  of  the  Rolls  used  the  words  "  such  issue," — vsjiog 
that  we  must  fill  up  the  gap  that  is  created  by  that  g& 
over  by  interposing  a  gift  as  tenant  in  tail  to  those  pe^ 
sons  who  had  previously  taken  only  life  estates,  not  an 
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state  taU  which  is  to  supersede  the  gift  to  the  children,         1863. 

»at(a8  m  the  case  of  Gallini  v.  Gallini)  which  is  to  come      Atkinson 

fter  the  estate  in  remainder.     The  Lords  Justices  said,       Holtby. 

io^  not  so;  we  shall  interpose  an  estate  carrying  the 

liares  of  each  class,  each  stirps  of  children,  over  to  every 

Aer  stirps ;  so  that  eventually  the  same  object  may  be 

sftcted  by  not  letting  the  estate  go  over  so  long  as  any 

md  igBue  remain.     Lord  Justice  Turner^  with  his  usual 

wedrion,  puts  the  point  very  clearly  thus.      He  says, 

'the  estates  there  to  be  implied  may  be  either  estates 

ill  in  the  grand-daughters,  with  cross  remainders  be- 

^een  them,  or  estates  tail  in  the  children  of  the  grand-    ^ 

hmghters  with  cross  remainders  between  such  children, 

^  rither  of  such  estates  would  effect  the  purpose  to  be 

Miooinplished." 

By  that  I  certainly  understand  his  Lordship  to  mean, 
iBd  by  implication  to  say,  that  if  either  of  those  ways 
voold  not  necessarily  effect  the  object,  that  cannot  be 
k  right  construction.  It  appears  to  me  to  be  abundantly 
^  that  the  construction  which  is  contended  for  by  the 
Bespondent,  namely,  ^^  estates  tail  in  tlie  children  of  the 
jnuid-daughters,  with  cross  reminders  between  such 
ifldren,"  would  not  necessarily  effect  the  object  to  be 
tcoomplished. 

In  the  course  of  the  arguments,  I  took  the  liberty  of 
Interrupting  Mr.  Hobhouse  to  point  out  what  appeared 

0  me  to  be  an  insuperable  difficulty  in  that  construction, 
tttndy^  that  if  any  of  the  grand-daughters  died,  or  sup- 
Qibg  that  they  had  all  survived  the  prior  estates  for  life 

1  the  parent  and  the  brother,  and  one  of  them  had  come 
Ito  possession,  and  then  afterwai*ds  died  without  issue, 
W  is  to  become  of  her  share  ?  I  am  assuming  for  the 
me  that  none  of  the  others  had  any  issue.  There  would 
ire  been  an  intestacy.     The  object,  therefore,  of  im- 
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18G3.  plying  cross-remainders  would  have  been  defeated.  Ji 
Atkinson  the  same  would  have  happened  if  the  only  one  of  1 
HoLTBT.  gi'and-daughters  who  had  issue,  Mrs.  Atkinstmy  instead 
dying  in  the  lifetime  of  her  three  dusters,  had  surviY 
them,  and  if  her  children  had  died  in  her  lifetime,  lem 
issue ;  according  to  the  construction  of  the  Lards  Judia 
no  object  at  all  would  have  been  effected. 

It  is  upon  these  very  short  grounds  that  it  appears  i 
me  that  the  construction  which  the  Master  of  thsBA 
put  upon  these  words  was  the  accurate  constructioni  u 
that,  consequentiy,  what  your  Lordships  are  called  npi 
'  to  do  is,  to  reverse  the  decree  of  the  Lords  Justices^  m 
to  restore  the  decision  of  the  Master  of  the  Rolls.  I< 
not  involve  the  case  in  any  unnecessary  disquisititm  as 
any  of  the  cases  that  have  been  cited,  because  the  tri 
observation  that  the  construction  of  any  one  will  fl 
very  little  in  the  construction  of  another,  is  peculiai 
applicable,  as  it  appears  to  me,  to  this  case.  I  absti 
from  doing  so  the  more  readily,  because  I  observe  d 
tiie  Lords  Justices  do  not  rest  their  construction  upon  t 
authority  which  they  consider  as  binding  upon  them;  b 
on  the  contrary,  they  put  their  construction  n[N» 
general  ground,  treating  the  question  simply  witb  i 
ference  to  the  peculiar  circumstances  of  this  caaei 
therefore  feel  it  my  duty  to  move  your  Lordships 
reverse  the  decree  of  the  Lords  Justices,  and  to  ten 
the  case,  with  a  declaration  that  the  construction  p 
upon  the  case  by  the  Master  of  the  Bolls  was  correct. 

Lord  Chelmsford: 

My  Lords,  because  of  the  difference  of  opinion  wW 
has  prevailed  in  this  case,  it  is  impossible  not  to  fed  hs 
it  is  one  of  some  difficulty ;  but,  after  tiie  best  considen 
tion  that  I  have  been  able  to  give  to  it,  I  have  come  tt 


#  <» 


CASES  IN  THE  HOUSE  OF  LORDS.  329 

the  conclusion  that  the  Master  of  the  Bolls  was  right  in         18G3. 
the  ^?^cw  which  he  adopted,  and,  consequently,  that  the     Atkinson 
decree  of  the  Lards  Justices  cannot  be  supported.  Holtby 

Xli>^  question  here  is,  whether  in  the  construction  of  a 

portic^islar  and  residuary  devise  (for  they  are  substan- 

^\y   'the  same)  in  a  testator's  will,  after  a  limitation 

to  the    grand-daughters  for  their  respective  lives  in  equal 

diaies,  the  reminder  in  four  equal  shares,  to  the  use  of 

die  children  of  the  grand-daughters  and  of  the  heirs  of 

their  bodies,  such  children  of  the  grand-daughters  taking 

their  mother's  share  as  tenants  in  conunon  in  tail,  with 

lemidnder  to  the  survivor  or  survivors  of  such  children, 

and  the  issue  of  their,  his,  or  her  bodies  in  tail,  the  words 

foUowing — "in    de&ult    of   issue   by  my   said   grand- 

dughters  " — ^require  an  implication  of  an  estate  tail  in  the 

gnad"daughters,  or  in  the  children  of  the  grand-daughters, 

ind  in  either  case  with  cross-remunders  between  them. 

Up  to  a  certain  point,  there  is  no  difference  between 
tltt  learned  Judges  who  have  decided  this  case,  and  who 
We  given  reasons  for  their  opinion.  They  agree  that 
4e  proper  reference  of  the  word  "such"  in  the  clause 
^remainder  to  survivors  of  such  children,  and  the  issue 
rf their,  his,  or  her  body  in  tail  "  is  not  to  all  the  children 
^the  grand-daughters  taken  collectively,  but  to  the 
children  taking  their  mother's  share. 

The  Master  of  the  Rolls  thought  that  this  provided  for 

^*Mft-remainder8   between  the  children   of  the  grand- 

^^hters,  and,  therefore,  that  the  rule   laid  down  in 

diBcAe's  case,  and  the  case  of  Rabbeth  v.  Squire  pre- 

"^ented  the  implication  of  cross-remainders  between  those 

^ane  objects  in  different  events,  and  that  the  words  **  in 

^'^ult  of  issue  by  my  said  grand-daughters"  must, 

^Mrefore,  upon  the  presumed  intention  of  the  testator. 


•  • 
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1863.        give  an  estate  tail  to  the  grand-daughters^  and  not ! 
Atkinson     their  children. 

HoLTBT  ^  ^^  ^^*  think  it  necessary  to  resort  to  those  cases  npc 

which  the  Master  of  the  Rolls  has  founded  his  opinio 
because  some  difficulty  may  be  raised  as  to  their  appi 
cation  to  the  present  case.  But  I  think  his  Honor's  oo 
elusion  may  be  supported  upon  other  grounds.  My  nui 
has  been  very  much  impressed  by  the  peculiar  wordii 
of  the  clause  upon  which  the  implication  depends,  tt 
also  by  the  consequences  which  might  possibly  resi 
from  the  construction  contended  for  by  the  Besponden 
The  words  to  be  construed  are  not  ^'  in  default  of  su 
issue/'  which  might  create  more  difficulty,  and  whi* 
words  certainly  cannot  be  inserted  in  a  limitation,  bi 
^*  in  default  of  issue  of  my  s^d  grand-daughters,''  whu: 
certainly  point  much  more  in  the  direction  of  an  &M 
tail  to  be  raised  for  the  grand-daughters  than  for  thd 
children. 

In  the  choice  between  two  confficting  implications,  tb 
effect  of  adopting  one  in  preference  to  another  must  no 
be  overlooked.  If  one  would  lead  to  unreasonable  oon 
sequences  and  the  other  would  avoid  them,  the  Istte 
implication  has  a  presumption  in  its  favour  in  an  attem; 
to  ascertain  the  probable  intention  of  a  testator.  No* 
the  consequences  of  adopting  the  implication  for  whid 
the  Respondent  contends  might  be  to  let  in  the  childrei 
of  a  grand-daughter  in  the  lifetime  of  their  motbei 
Lord  Justice  Turner  admits  that  this  would  be  so,  unlei 
cross-remainders  were  to  be  implied  between  the  gnurf 
daughters  also,  "  an  implication "  his  Lordship  »yi 
"  which  certainly  would  be  open  to  some  difficulty ;  ta*! 
he  adds,  "  having  regard  to  the  plain  intent  that  th 
children  of  the  grand-daughters  should  take  the  inherit 
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anee^  I  think  that  little,  if  any,  weight  is  due  to  this 

objection." 

^dCy  Lords,  with  very  great  deference,  I  must  say,  that 

not  Hie  plain,  but  the  probable  intent  of  the  testator  ap- 
pears to  me  to  be  perfectly  different ;  and  I  think  that 
^^  construction  adopted  by  the  Master  of  the  Rolls  may 

^  supported  upon  three  different  grounds.  First,  that  the 

• 

issue  of  the  grand-daughters,  and  not  the  issue  of  their 
<™ldren,  are  in  terms  pointed  at  by  the  clause  in  ques- 
^<^ ;  secondly,  that  the  opposite  construction  would  lead 
to  nnreasonable  consequences,  and  would  not,  therefore, 
^  likely  to  have  been  intended  by  the  testator;  and, 
«irdly,  that  the  implication  contended  for  by  the  Re- 
spondent would  not,  as  has  been  pointed  out  by  my  noble 
M^  learned  friend,  cover  events  which  are  extremely 
likely  to  arise.  \ 

The  Lord  Justice  Turner  considered  that  it  was  a  cir- 

cumBtance  adverse  to  the  implication  of  an  estate  tail  in 

ihe  grand-daughters,  that  "  it  would  be  in  their  power  to 

preyent  the  shares  of  the  estates  limited  to  them  and  their 

children  from  going  over  to  the  children  of  the  other 

gnmd-daughters,  and  it  would  be  in  their  power  also  to 

prevent  the  estates  going  over  in  entirety,  according  to 

the  ulterior  limitation,  and  thus,  in  both  respects,  to  de- 

f<eat  the  plain  intention  of  the  will."    I  think  that  the 

Answer  to  those  remarks  is  to  be  found  in  the  observation 

rf  the  Solicitor  General^  in  the  reference  to  the  case  of 

SMey  V.  Lennard{g)j  and  in  the  observations  of  Lord 

Chief  Justice  Tindal,  in  the  case  of  Lord  Scarborough  v. 

Upon  these  various  grounds  I  agree  with  my  noble 
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,|863.         and  learned  friend^  that  the  decree  of  the  Lords  Jum6c 
Atkinson     should  be  reversed^  and  that  the  decielon  of  the  Matter 
HoLTBT.      ^^^  Rolls  should  be  affirmed. 

Lord  Kingsdown : 

My  Lords^  I  entirely  concur  in  this  conclusion.  I  ha 
so  great  a  respect  for  an  opinion  of  the  Lord  Jnsti 
Turner^  delivered  after  much  consideration^  that  I  cc 
not  help  entertaining  some  doubts^  however  confident  i 
own  opinion  may  be.  But  it  appears  to  me  that  the  Lt 
Justice,  in  this  case,  has  founded  himself  mainly  upoi 
principle  which  I  cannot  conceive  to  be  consistent  wi 
the  ordinary  rules  of  law,  namely,  this;  he  said,  ^^  I  prefi 
the  construction  in  favour  of  the  issue  of  grand-diildn 
upon  this  ground,  that  if  you  ^ve  an  estate  tail  to  A 
parents,  the  parents  would  be  able  to  bar  the  estate  tu 
and  defeat  the  issue  altogether."  That  reasoning  wool 
apply  to  almost  every  case.  As  I  observed  in  the  coon 
of  the  argument,  if  you  enlarge  an  estate  for  life  to  i 
first  taker,  in  order  to  let  in  all  his  issue,  when  you  hr 
done  that,  you  enable  the  first  taker  to  defeat,  not  onl 
the  issue  specially  named,  but  all  the  issue  which  is  80 1 
in.  It  seems  to  me,  that  the  effect  which  has  been  ma 
tioned  to  your  Lordships  would  be  very  inconiristenti  a 
only  with  the  intention  of  the  testator  in  cases  which  mig 
be  put,  but  also  with  the  language  which  the  testator  h 
used  in  the  will,  ^^  in  default  of  issue  by  my  said  gran 
daughters,"  which  point  to  estates  tail  in  the  grancklii 
dren.  It  is  upon  that  ground  that  I  agree  with  the  ji^ 
ment  which  has  been  given  by  the  Master  of  the  /M 
I  am  not  much  influenced  by  the  difficulties  which  he  ft 
as  to  Clache^s  case  and  the  others  which  he  menti(H>e 
But,  on  the  whole,  with  no  other  hesitation  thiatb 
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whioli  arises  from  the  circumstance  which  I  have  men- 
tion^ci^  I  entirely  concur  in  the  decision  which  has  been 
proposed  by  my  noble  and  learned  friends. 

I>^^cree  of  the  Lords  Justices  reversed^  with  a  declara- 
tion -C^liat  the  decree  of  the  Master  of  the  Rolls  ought  to 
have    leen  affirmed. 

Lords'  Journals,  23d  Mccrch  1863. 


1863. 
Atkinison 

V. 
HOLTBT. 


Geo 
The 


Ad 


adjacent 

tuppori, 

Mines, 

OranUof 

Landf  com- 

puUoty  nr 

voluntary, 

Innmction^ 

form  of, 

CosU. 


GE  Elliot      -----  Appellant,  i863. 

Directors,    &c.,   of   the    North 'i  Marchis,  17, 

EASTERN  Railway  Company    -        ^^liespondents.       go  24. 

April  24. 
of  conveyance  made  under  the  authority  of  an  Act  of  Parlia-         —^ — 
-  must  be  read  as  if  the  sections  of  the  Act  were  incorporated  in       ^ilvay, 
*t-       ^  conveyance  granting  hind  for  a  special  purpose  must  be  ^*^^^^!zJt* 
con^i^rued  as  conveying  all  the  rights  necessarily  incident  to  the  due 
•*^^mition  of  that  purpose. 
WheLI^^r  the  conveyance  is  a  voluntary  bargain  between  the  parties, 
or  u^   made  because  the  Act  gives  the  grantee  the  power  of  com- 
P^l^xag  a  granty  these  rules  are  applicable. 
A  MX-^tf^y  bridge,  though  constructed  in  a  more  than  ordinarily 
'^'^    and  weighty  manner,  and  so  requiring  more  than  ordinary 
'^^J'^cent  and  adjacent  supports,  must  be  considered  as  something 
wiLb^  the  ordinary  purposes  of  a  railway. 
A  TVA^^r  of  land,  having  sold  it  under  an  Act  of  Parliament  for  the 
P^^^^^cular  purposes  of  a  railway,  cannot  afterwards  work  the 
under  the  surfiBce  (though  they  have  been  expressly  re- 
to  him,  either  by  his  grant  or  by  the  provisions  of  the 
^^^'"^^pany's  own  Act),  in  such  a  manner  as  to  prejudice  the  use 
^  ^^m  luid  for  the  purposes  for  which  it  has  been  purchased.  The 
^^'''^^Kion  law  right  to  adjacent  support  from  the  vendor's  land  at- 
^'^^B  upon  such  a  sale  even  beyond  the  limits  of  the  purchased  land. 
(        After  ^tlie  passing  of  an  Act  which  recited  that  it  was  expedient  to 
L  v»l^«  a  lulway,  and  that  a  bridge  was  to  be  thrown  over  a  particular 

\         ^^^t*,  &c.,  A.  sold  (under  the  compulsory  power  in  the  Act)  a  per- 
il ^oti  of  hb  land  intended  to  be  used  as  the  foundation  of  one  of  the 
Y         «n^  of  the  bridge.    The  Act  itself  expressly  excepted  all  mines 


t  elude  the  directors  from  the  henefit,  heyond  the  twent; 


f. 


! 


the  common  law  right,  existing  in  the  purchaser  of  the 
adjacent  support  from  the  rendor's  land. 
An  injunction  granted  in  such  a  case  to  restrain  the  work 
mines,  so  as  to  take  away  this  adjacent  support,  is  not  r 
state  the  precise  limits  within  which  they  may  he  worki 
1 1  In  granting  an  injunction  to  prerent  the  working  of  min< 

occasion  the  removal  of  adjacent  support  to  land  pure! 
Railway  Company,  for  the  purposes  of  a  railway,  the  Co 
allowed  the  mine  owner  to  drain  a  shaft,  which,  hy  the 
overflowing  of  a  neighbouring  river,  had,  for  years  hefbn 
the  purchase,  been  filled  with  water.  From  this  perpendic 
ran,  horizontally,  several  passages  or  spaces,  which  had  ' 
with  water  from  the  same  cause.  The  injunction  forh] 
works  which  might  injure  the  railway,  but  allowed  the  i 
drained.  This  House,  adopting  the  opinion  of  the  Coi 
that  the  overflowing  of  the  shaft  was  an  accident  which 
way  Company  was  not  entitled  to  expect  would  foi 
allowed  to  exist  without  correction,  varied  the  deereo 
adding  to  the  permission  to  drain  the  shaft,  that  of  dr 
horizontal  passages  or  spaces. 
The  Court  below,  on  the  ground  that  this  case  involvi 
which  might  properly  be  made  the  suhyect  of  liUgatioi 
eosts.    Thb  House  did  not  disturb  the  order  in  that  reap 

Mr.  J.  C.  Boulcott  was  the  owner  of  cert 
situate  at  Biddick,  in  the  county  of  Durham,  i 
the  River  JVear.  There  were  strata  of  coal  uo 
land^  and  a  coal  mine  had  been  worked  there. 
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'  at  different  depths  of  the  shaft     In  these 

were  left  pillars  of  coal  which  assisted  in  support- 

the  surface.     The  Wear,  many  years  ago,  overflowed 

'SMinks,  and  filled  the  shaft  and  the  spaces  with  water. 

1834  an  Act  was  passed  (4  fF.  4,  c  IviL),  under  the 

lority  of  which  a  company  called  the  ^^  Durham 

ction  Sailway  Company,"  was  formed,  for  the  pur- 

of  making  a  railway,  one  part  of  the  line  of  which 

to  cross  the  Wear  at  Biddick  (a). 

(«a»3  The  12th  section  of  that  Act  recited,  that  «<  whereas  the  said 

n^^^^ray  is  intended  to  he  carried  over  the  River  Wear^  at  or  near 

to  ^   x^lace  called  Biddick,  in  the  said  county  of  Durham^  by  means  of 

abrl.^|ge.    And  whereas  it  is  expedient  to  provide  against  the  injury 

tba^    may  be  occasioned  thereby  to  the  free  navigation  of  the  siud 

rifttxr.**    And  then  it  was  enacted  that  the  company  shall  **  build 

n  pv>Dper  manner  a  good,  firm,  and  substantial  bridge  or  viaduct  of 

liv^^ky  stone,  wood,  or  iron,  or  of  all  or  any  of  those  materials,  over 

^  ^mid  river,  and  that  the  piers  of  the  said  bridge  or  viaduct  shall  be 

pltocitl  in  such  situations,  &c.,  as  required  by  Sir  John  Rennie ;  and 

tli*^   the  spring  of  the  arch  shall  commence  at  a  point  not  less  than 

tl>I'^y-five  feet  above  the  surface  of  the  water,  according  to  the  low 

^wrt^nr  level.- 

^b«  27th  enacted,  *^  that  nothing  in  this  Act  contuned  shall  ex- 
^'^^  'to  give  to  the  said  company  any  coal,  stone,  slate,  or  other  mineral 
any  lands,  tenements,  or  hereditaments  purchased  by  the 
under  the  authority  of  this  Act  (except  o^y  so  much  of  such 
slate,  or  mineral  as  shall  be  necessary  to  be  dug  or  carried  away, 
'  ^%cid  for  the  purposes  of  this  Act) ;  but  all  such  coal,  stone,  slate 
^  sxiineral  not  necessary  to  be  so  dug,  carried  away,  or  used  as  afore- 
'^  ahall  be  deemed  to  be  excepted  out  of  the  purchase  of  such  lands, 
^'^'Sxients,  and  hereditaments,  and  may  be  worked  by  the  respective 
"i^^^  and  lessees  of  such  coal,  stone,  slate,  or  mineral  under  the  said 
^^  tenements,  and  hereditaments,  or  under  the  railway  or  other 
^8  of  the  bM  company,  as  if  this  Act  had  not  been  passed,  so  that 
^^inage  or  obstruction  be  done  or  thereby  occur  to  or  in  such  rail- 
T  or  other  works ;  provided  nevertheless,  that  in  case  any  damage  or 
t*Yiction  shall  be  so  done  or  occur  to  or  in  such  railway  or  other 
^%  the  same  shall  forthwith  be  repaired  or  removed  (as  the  same 
f  (vquize)  by  and  at  the  expense  of  the  respective  owners  or  le&- 

z3 


1863. 
£luot 

V. 

NoBTH 

KlSTSllN 

Railway 
Company. 


336 


CASES  IN  THE  HOUSE  OF  LORDS. 


1803. 


Eluot 

V. 

North 

Eastern 

Railway 

Company. 


In  consequence  of  a  report  from  engineerSj  ih( 
ham  Company  (now  represented  by  the  Beapoi 
purchased^  on  the  20th  May  1837^  a  portion  ( 
Boulcot(%  land,  consbting  of  about  seven  acres  anc 
yards^  and  a  bridge,  called  the  Victoria  Bridge 
built  over  the  Wear,  the  abutments  of  one  end  ol 
rested  on  the  purchased  land.  The  bridge,  etatei 
a  very  fine  structure,  is  at  a  great  height  above  th 


sees  of  such  coal,  stone,  slate,  or  mineral  as  aforeaud  ;  and  iff 
shall  not  forthwith  he  done,  it  shall  be  lawfol  for  the  add  c 
to  repair  such  damage,  or  to  remove  such  obstruction,  and  tc 
the  expenses  attending  the  same,  in  case  of  neglect  or  refiiai 
the  same  within  twenty  days  after  demand  thereof,  by  diit 
sale  of  the  goods  and  chattels  of  such  respective  owners  or  k 
by  action  of  debt,**  &c. 

Section  28.  **  That  whenever  in  the  working  or  getting  of  i 
coal,  stone,  slate  or  mineral,  the  owners  or  lessees  thereof, 
persons  working  the  same,  shall  approach  within  twenty  yarc 
masonry  or  building  belonging  to  the  said  company,  the  perMX 
ing  the  working  of  any  such  coal,  stone,  slate,  or  mineral  si 
notice  in  writing  thereof  to  the  said  company,  and  within : 
days  after  the  service  of  such  notice,  the  said  company, 
directors  of  the  said  company,  to  be  appointed  as  hereinaft 
tioned,  may  deliver  to  such  person  a  declaration  in  writing,  n 
common  seal  of  the  said  company,  that  they  require  the  ooi 
slate,  or  mineral  under  such  masonry  or  building  ao  lyini 
twenty  yards  thereof  (or  so  much  thereof  as  shall  be  speeifia 
said  declaration),  to  be  reserved  for  the  protection  of  such  mat 
building,  and  in  that  case  the  said  company  shall  purchase  and 
persons  entitled  to  the  same  for  the  coal,  stone,  slate,  or  miner 
served  ;  and  in  case  the  said  company  and  such  person  shaH  i 
as  to  the  price  to  be  paid  for  the  said  coal,  stone,  slate,  or  mi 
reserved,  the  same  shall  be  settled  by  a  jury  (in  manner  hci 
mentioned) ;  and  in  case  the  said  company  or  the  said  direct 
not  deliver  such  declaration  as  hereinbefore  mentioned,  1 
owners,  lessees,  or  other  persons  may  work  and  get  the  fl 
stone,  slate,  or  mineral  under  the  said  masonry  or  building^] 
the  same  be  worked  in  the  usual  and  ordinary  mannwof^ 
mines,  and  that  no  avoidable  damage  be  done  to  the 
buildings." 
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68  the  river  at  a  single  span^  and  from  its  great 
lit  requires  more  support  than  would  otherwise  be 
red  firom  the  subjacent  and  adjacent  ground. 
December  1856,  Boulcott  granted  a  lease  for  forty- 
^ears  (the  interest  in  which  is  now  in  the  Appel- 
,  demising  the  mines  underneath  the  land  sold  to  the 
\am  Company  in  1837»  and  in  February  1859  the 
ellant  began  some  mining  works  near  the  bridge, 
re  beginning  work,  which  was  that  of  deepening  and 
ling  the  Haugh  Shafl,  the  Appellant  gave  the  Ke- 
jdents  a  notice  (accompanied  by  a  plan)  of  what  he 
about  to  do,  showing  that  he  intended  to  carry  on 
Dg  operations  under  the  railway,  and  he  received 
1  them  a  warning  that  he  could  not  take  away  either 
coal  or  the  water  from  imderneath  their  strip  of  pur- 
led land,  or  of  the  land  adjoining,  without  endanger- 
the    Victoria  Bridge.     For  a  time  the   Appellant 
ontinued  his  works,  but  he  afterwards  resumed  them, 
ng  notice  of  his  intention  to  do  so. 
te  the  23d  June  1859,  the  Respondents  filed  their 
.  stating  that  the  Appellant  had  begun  work  with  the 
V  of  pumping  out  the  water  from   underneath  the 
piece  of  land,  and  that  the  support  of  the  water  (not 
f  on  account  of  hydrostatic  pressure,  but  on  account 
^  nature  of  the  soil,  which  would  shrink  and  fall  in 
M  water  was  withdrawn)  as  well  as  the  support  of  the 
I  underneath  and  adjoining  to  the  said  piece  of  land 
>  necessary  to  the  stability  of  the  Victoria  Bridge,  and 
t  great  and  irreparable  damage  would  ensue  to  the 
pondents  if  the  Appellant  should  be  allowed  to  con- 
le  his  works.     And  the  biU  alleged  that  the  Appel- 
i  had  knowledge  of  what  would  be  the  result  of  his 
b,  and  prayed  that  he  might  be  restrained  from 
ing  away  any  of  the  water  or  coal  from  underneath 
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the  piece  of  land  purchased  from  Bouleott,  and  fio: 
taking  away  any  of  the  water  or  coal  from  the  land 
joining  thereto^  which  was  necessary  for  the  stabiKty 
security  of  the  bridge. 

The  Appellant  put  in  his  answer,  stating  that  he  did 
not  desire  to  work  the  pillars  of  coal  left  at  the  former 
workings,  and  undertook  not  to  work  the  coal  within 
such  a  distance  as  the  company  should  deem  a  reasonabb 
distance  from  the  bridge,  or  the  piece  of  purchased  Iind^ 
without  giving  ample  notice.     And  he  stated  that  h& 
proposed  to  work  the  mine,  as  it  might  be  worked,  fiurlj^ 
regularly,  and  orderly,  according  to  the  most  appro?eA 
course,  method,  and  manner  of  working  collieries  in  llio 
Tt/ne  and  JVear  districts. 

Notice  of  motion  was  given  for  an  injunction,  which 
was  agreed  to  be  treated  as  a  motion  for  a  decree.  Oo. 
the  argument,  it  was  contended  by  the  Appellant  diift 
the  Respondents  had  no  right  to  restrain  him  from  woik-" 
ing  at  a  greater  distance  than  twenty  yards  from  vxf 
masonry  on  the  piece  of  purchased  land,  as  stipulated  hf 
the  Durham  Act,  or  than  forty  yards  according  to  tli0 
Railway  Clauses  CSonsolidation  Act,  and  he  denied  the 
alleged  danger  to  the  bridge.  Evidence  was  taken  oct 
both  sides,  and  the  cause  came  on  for  hearing  before  Vioe 
Chancellor  Woody  who,  on  the  22d  June  1860,  prononnced 
a  decree  (i), "  That  a  perpetual  injunction  be  awarded 
against  the  Defendant,  to  restrain  him,  his  servants,  &c*9 
from  taking  away  any  of  the  coal,  stone,  slate,  or  mineral 
from  underneath  the  land  purchased  by  the  Dttrht^ 
Junction  Railway  Company  from  Boulcott,  [or  any  hudj 
within  twenty  yards  of  any  masonry  or  buildings  hdffBg* 
ing  to  the  company,  or  from  otherwise  working  the  mis^ 


(b)  1  Job.  &  Uem.  146. 
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nder  the  land  so  purchased^  or  within  such  range  of 
wentj  yards^  in  such  a  manner  as  to  occasion  any 
l^naage  or  obstruction  to  the  railway  or  other  works  of 
^e  company^  unless  such  notice  shall  have  been  first 
jiv€n  by  him  as  is  required  by  the  28th  section  of  the 
^ct  m  the  Plaintiff's  bill  mentioned^  and  the  company 
*^^  have  neglected  to  deliver  such  declaration  as  in 
l^t  section  mentioned;   and  to  restrain  the  Defend- 
^tj  &C.  from  working  any  of  the  minerals  under  or  in 
iie  land  adjoining  to  the  land  so  purchased^  and  now  the 
tx>perty  of  the  company^  and  not  being  within  twenty 
ards  of  any  masonry  or  buildings  belonging  to  the  com- 
ttny,  in  such  a  manner  as  to  affect  the  stability  of  the 
Tictaria  Bridge,  or  the  railway  or  other  works  in.  the 
Respondents'  bill  mentioned.     But  this  order  is  without 
prejudice  to  the  Appellant's  right  to  pump  out  the  water 
in  the  shaft,  called  the  Haugh  Shaft,  the  Ck)urt  being  of 
opimoQ  that  the  Appellant  is  entitled  to  drain  the  said 
Aaft."    On  appeal.  Lord  Chancellor  Campbell^  on  the 
24th  November  1860,  varied  the  order,  by  omitting  the 
woids  printed  between  brackets,  and  he  ordered  the  Ap- 
pellant to  pay  the  costs  of  the  appeal  (c).     The  present 
^al  was  then  brought  (rf). 

Mr.  RoU  and   Mr.    Dickinson  (Mr.  Hannen  was 
them),  for  the  Appellant : 

•Hus  decree  is  erroneous  both  in  form  and  in  substance. 

(0  2  De  G.  F.  &  Jo.  423. 

(^  When  the  appeal  first  came  on  for  hearing,  Lord  Weztbury 
(^  Chancellor)  was  present.  His  Lordship  mentioned  that  he 
^  a  ihaieholder  in  the  Company,  but  was  requested  not  to  with- 
^w  from  the  hearing  of  the  appeal  on  that  account.  On  the 
^'^  day  of  the  hearing  his  Lordship  was  absent  on  account  of  a 
^CBttc  calamity,  and  the  case  was  heard  by  Lord  (Jhdmrford  and 
^^Kingsdown. 
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In  form  It  is  wholly  indefinite  and  vague.    It  prdhibiti 
the  Appellant  from  working  his  mines  not  merely  widuA 
twenty  yards^  the  limit  fixed  by  the  company's  prints 
Act^  or  even  within  forty  yards,  as  fixed  by  the  Railmj 
Clauses  Consolidation  Act^  but  from  working  ''any of 
the  minerals  under  or  in  the  land  adjoining  to  the  land  m 
purchased  in  such  a  manner  as  to  affect  the  stabililyof 
the  bridge."    The  Court  ought  to  haye  declared  the  db- 
tance  within  which  this  working  is  prohibited ;  as  it  nav 
stands^  the  Appellant  is  practically  forbidden  to  woric  aoj 
part  of  his  minerals^  for  he  cannot  know  the  distiaoft 
within  which  the  Court  might  think  his  workings  aflfootal 
the  stability  of  the  bridge^  and  if,  however  careful  lia 
might  be,  he  worked  within  that  distance,  he  would  not 
only  be  liable  to  make  good  all  possible  damage^  bat 
might  besides  subject  himself  to  the  penalties  of  a  ooa- 
tempt  of  Court 

No  reasonable  cause  of  danger  is  shown  here ;  and  be^ 
fore  an  Injunction  like  this  can  be  asked  for,  the  state* 
ment  of  the  danger  ought  to  be  dear  and  precise.  Ib 
the  Earl  of  Ripon  v.  Hobart  (e),  an  application  was  imto 
to  restrain  certain  persons  fix>m  doing  an  act  by  which  it  iM 
expected  that  an  increased  body  of  water  would  be  thniwii 
into  a  river,  from  which  It  was  believed  that  danuigo 
would  arise  to  the  banks  of  the  river,  and  to  Bcme  draior 
age  works ;  but  as  the  anticipated  danger  was  not  olevlf 
pointed  out^  Lord  Chancellor  Brougham  refused  the  id* 
junction.  So  in  Haines  v.  Taylor  (/),  an  injunction  t* 
prevent  the  erection  of  gas  works,  from  which  ii^juiyi  not 
clearly  shown  to  be  imminent,  was  apprehended,  wsb  a* 
fused.     Again,  in  Cother  v.  The  Midland  Jtailwag  Cm- 


{€)  3  Myl  &  Ke.  169. 


(/)  10   Bear.  75 ;  2  FhilL 
209. 
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Miy(7)f  f^  injunction  to  restrain  a  company  from  taking 
ore  land  than  was  necessary  for  the  purposes  of  the  line^ 
id  been  granted  in  the  Court  below>  but  was  dissolved 
I  appeal,  and  there  Lord  Chancellor  Cottenham  made 
mments  on  the  form  of  the  injunction^  which  are  ez- 
Btly  applicable  here.  His  Lordship  siud,  '^  The  injunc- 
ioD  only  prohibits  the  company  from  doing  what  they 
am  no  authority  to  do,  without  informing  them  what  are 
ke  limits  of  such  authority.  That  is  leaving  the  ques- 
fioa  between  the  parties  undecided,  but  to  be  discussed 
oiiDotion  for  a  breach  of  the  injunction.  I  do  not  be- 
Bm  that  the  Vice  Chancellor  intended  that  the  injunc- 
tion should  be  in  that  form,  for  he  decided  the  question ; 
ttd  this  appears  to  be  a  very  objectionable  form  of  order, 
tad  one  of  which  I  have  taken  frequent  opportunities  to 
express  my  disapprobation.'^  Here  the  injunction  is  asked 
far  on  a  vague  apprehension  of  danger,  and  the  decree 
vUdi  grants  it  does  not  decide  the  limits  of  the  rights  of 
^  parties,  but  leaves  that  question  open  for  future  dis- 
coesion.  Even  the  permission  reserved  to  the  Appellant 
to  pomp  the  water  frcnn  the  Haugh  Shaft,  leaves  the  mat- 
te in  doubt,  for  if  that  should  occasion  injury  to  the 
U^y  the  Appellant  would  still  be  responsible. 

The  conveyance  here  on  which  the  Respondents  rely, 
<Kfht  to  receive  a  construction  &vourable  to  the  rights 
rfthe  Appellant  It  was  not  a  voluntary  conveyance — 
V  was  one  made  by  the  landowner,  under  the  pressure  of 
fte  cmnpulsory  powers  granted  by  the  Act  of  Parlia- 
^ty  in  favour  of  the  company.  It  is  admitted  that  a 
te  may  not  derogate  from  his  own  grant,  but  that  rule 
ini  only  be  applied  with  strictness  where  the  the  grant  is 
otontary.  Humphries  v.  Brogdeniji)  no  doubt  lays 
>wn  the  doctrine  that  the  owner  of  the  surface  is  entitled 
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of  common  right  to  the  support  from  the  subjacent  stntiy 
but  here  the  right  claimed  is  much  more  extendve;  it  it 
a  right  to  support  from  the  adjacent  strata,  and  no  limiti 
are  declared  within  which  the  enjoyment  of  that  rig^tii 
to  be  restrained.  Now  the  effect  of  the  provifflons  of  die 
Durham  Act  was  to  reserve  to  the  owner  of  the  land  d» 
minerals  under  the  surface^  for  the  27th  section  ezpredj 
provides  that  they  shall  not  pass  by  the  purchase  mads 
under  that  Act.  If  so^  he  must  have  the  right  to  wodc 
them  in  a  fair  and  orderly  manner,  doing  no  avoidibb 
injury  to  the  railway,  and  he  must  have  the  right  to  wodc 
them  up  to  that  limit  where  the  necessity  to  give  notice 
to  the  company  is  declared  by  the  Act  Of  this  right  te 
decree  deprives  him.  The  Respondents  can  have  no  i^ 
as  against  the  Appellant  but  what  their  Act  expressly  gifOl 
them. 

The  case  of  The  Caledonian  Railtoay  Compaxf^ 
Sprot{i)y  does  not  govern  the  present,  but  is  distingmA- 
able  from  it.  Lord  Cranwarth,  who  advised  the  House  (• 
that  case,  expressly  drew  the  distinction  between  ri(^ 
which  existed  at  conmion  law,  and  those  which  were  oat 
ferred  by  special  Act  of  Parliament;  and  Sprot  had  all  (he 
benefit  of  that  distinction,  though  he  had  been  one  of  dN 
active  promoters  of  the  company.  In  Fletcher  v.  T%e  CM 
Western  Railway  Company  (J),  Lord  Chief  Baron  Pdbi 
observed  that  the  77th  section  of  the  Bailway  Clauseeiet 
declares  that  mines  shall  be  deemed  to  be  exemptadetf 
of  a  conveyance,  unless  expressly  named  therein.  Mb 
Baron  Martin  repeated  that  statement,  and  observed  tW 
the  case  of  the  Caledonian  Company  v.  Sprat,  tonp 
not  on  the  Act,  but  on  the  terms  of  ''  a  conveyance  it* 
gulating  the  rights  of  parties  as  between  themsebee;* 


(t)  2  Macq.  Sc.  App,  449. 

(j)  4  Hurl.  &  Nor.  242,  affirmed  in  £x.  Ch.  5  Hurl.  &  N« 
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d  Mr.  Baron  Watson  remarked,  that  in  Sprofe  case  it  did 
it  appear  that  the  company  had  the  power,  as  in  Fletcher^& 
se,  to  stop  all  mining  whatever ;  and  he  added,  that 
MS  relating  to  common  law  rights  had  no  application 
» cases  like  that,  where  the  conveyance  was  entirely 
:  a  statutory  nature.  The  minerals  here  are  there- 
ve  reserved  to  the  landowner ;  and  three  things  may 
«ilt  therefrom ;  first,  that  the  landowner  will  have  the 
g^t  of  getting  them  without  more  regard  to  the  surface 
ttn  if  the  surface  had  remained  his  own,  working  only 
lafiiir  and  reasonable  manner;  second,  that  he  may  dis- 
card all  title  to  support,  except  that  which  is  necessary 
t  the  support  of  the  ordinary  surface  of  arable  land. 
eiAer  of  iheae  need  to  be  considered  here.  The  third  is, 
it  he  may  disregard  the  surface,  except  so  far  as  to 
lYe  it  that  degree  of  support  which  is  necessary  for  the 
dbary  purposes  of  railway  traffic.  That  would  be 
El  here  by  fair  and  ordinary  working  of  the  mines,  and 
die  company,  on  account  of  the  particular  construc- 
Itt  of  this  bridge  requires  more  than  this  ordinary 
ipport,  it  must  be  made  the  subject  of  special  arrange- 
ant  What  has  been  done  here  has  been  done  under 
a  provisions  of  the  Company's  Act.  The  provisions  of 
a  28th  section  apply  to  coal  under  the  land  purchased, 
id  within  twenty  yards  of  the  masonry,  and  actually 
eognise  the  right  to  work  such  coal,  under  certain  con- 
lioiis.  The  protection  to  be  given  to  the  company  is 
ere  defined,  and  the  very  definition  implies  that  the 
mer  has  a  property  in  the  minerals,  the  working  of  which 
tff  probably,  endanger  the  masonry.  The  Legislature, 
srefore,  recognises  his  right,  declares  him  entitled  to 
erdse  it,  gives  the  company  the  power  to  purchase  it, 
t  says  that  if  it  is  not  purchased,  the  minerals  may  be 
rked  in  the  ordinary  manner,  no  avoidable  mischief 
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being  done.    Yet  that  might  endanger  the  maaonry.  The 
Legislature  has  left  that  to  be  the  subject  of  arrangement 
between  the  parties.     Now  there  is  no  question  here  thit 
the  Appellant  will  work  the  mines  in  the  fair  and  oifi* 
nary  manner^  and  will  leave  support  for  the  ordinirj 
purposes  of  the  railway.    The  only  difficulty  here  is,  ifr 
to  the  bridge  and  masonry,  which  are  of  an  extnardiauj 
character.     If  more  than  ordinary  support,  and  it  i^ 
greater  distance  than  twenty  yards  is  reqmred,  it  miuk 
be  obtained  under  the  provisions  of  the  28th  section.  Iks 
Appellant  is  not  bound  to  leave  support  for  such  woiIb 
of  an  extraordinary  character ;  and  there  is  nothing  to 
show  that  the  Legislature  made  them  the  object  of  special 
protection. 

As  to  the  coal  under  the  land  purchased,  it  maybo 
worked  ^^  under  the  railway  or  other  works,''  so  that  M> 
damage  be  thereby  done.    If  damage  should  occur,  As 
owner  of  the  land  must  make  it  good.     This  seete 
certainly  gives  no  right  to  an  injunction,  and  the  woidi 
''  other  works"  must  refer  to  such  works  as  are  spokoi 
of  in  the  28th  section,  and  the  Appellant  is  entitled  to 
work  all  up  to  the  twenty  yards,  subject  only  to  dio 
provisions  of  the  27th  section.     The  two  sections  mn6 
be  read  together.      Where  the  words  have  beea  n^ 
damage  or  destruction,  as  they  were  in  the  earlier  Aetii 
they  have  been  construed  no  avoidable  damage  or  de- 
struction,  Dudley   Canal  Company  v.  Grazebrook  (i); 
and  there  the  mine  owner  was  held  not  to  be  responobte 
to  a  canal  company  for  working  his  mines,  after  nolkft 
given  to  the  company,  even  though  such  working  produoed 
actual  injury  to  the  company,  and  although  the  earlier 
sections  of  the  Act  in  that  case  had  declared  that  '*  there 
shall  be  no  working  under  the  canal,  reservoir,  &c,  or 


(k)  1  Barn.  &  Ad.  69. 
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tbin  twelve  yards  thereof^  except  as  hereinafter  men- 
Eied,  without  consent."  There  is  no  such  strong  re- 
ictive  expression  in  the  present  Act.  That  case  is 
(tinctly  in  point  with  the  present.  The  Stourbridge 
mal  Company  v.  Dudley  (/)  is  entirely  to  the  same 
feet,  and  in  that  case  the  present  decision  was  referred 
S  and  brought  under  the  attention  of  the  Court  The 
^hts  of  these  parties  do  not  depend  on  the  common 
KW,  but  are  defined  and  restricted  by  the  provisions  of 
iheAct. 

The  case  of  the  North  Western  Railway  Company  v. 
Aekroyd  (m)  was  decided  after  the  passing  of  the  General 
Biilway  Statutes.  The  Company  there  had  taken  the 
light  to  make  a  tunneL  There  was  some  dispute  as  to 
whether  that  was  more  than  the  purchase  of  an  ease- 
ttfinty  but  that  was  the  only  difference  between  that  and 
Ae  present  case.  It  was  there  held^  that  the  right  to 
Bake  the  tunnel  did  not  give  the  Company  such  a  right 
te  mpport  for  the  tunnel^  that  the  grantor^  acting  only  in 
iooordance  with  the  Railway  Clauses  Consolidation  Act» 
Mtions  11  y  78,  could  not  work  his  mines  under  or  ad- 
jniung  to  the  tunnel;  and  there  the  Vice  Chancellor 
i^iiDielf  observed :  *^  Even  assuming  it  was  not  within 
die  77th  section,  in  that  view  of  the  case  the  reasoning 
A  Fletcher  v.  The  Great  Western  Railway  Company 
wooldy  in  fact,  apply,  because,  after  all,  this  is  a  com- 
pabory  purchase  under  a  Railway  Act."  The  Birming" 
lam  Canal  Company  v.  Earl  Dudley  (n),  and  the  Bir- 
mMgham  Canal  Company  v.  Swindell  (o),  there  referred 
n,  are  to  the  same  effect.  The  owner  is  entitled  to 
rork  his  mines,  doing  no  damage — that  is,  no  avoidable 
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damage.     It  is  said  that  it  is  unreasonable  to  put  such^ 
construction  on  the  Act,  as  it  would  leave  the  maaonrf^ 
and  buildings  liable  to  be  destroyed,  though  there  wi^ 
no  compulsory  power  given  to  enable  the  Respondents  to 
purchase  them ;  but  though  they  have  not  the  power  t(^ 
compel  a  sale,  they  have  the  power  to  enter  into  an  ir^ 
rangement  for  one,  and  that  affords  them  all  the  necen- 
sary  protection.     Of  course,  the  Legislature,  knowinS' 
from  the  plans  that  the  bridge  was  to  be  erected,  gin^^ 
all  the  powers  and  rights  which  at  that  time  were  deemaA 
necessary  for  its  protection,  and  no  others  can  now  b^ 
implied. 


Sir  H.  Cairns  and  Mr.  Hobhouse  (Mr.  G. 
was  with  them)  for  the  Respondents. 

There  are  three  questions  in  this  case ;  first,  what  are  tKe 
rights  of  the  landowner  and  of  the  railway  company  widt 
respect  to  the  subjacent  and  the  adjacent  support  of  tli0 
railway  ?  The  Respondents  say,  that  the  subjacent  Wf^ 
port  having  been  purchased,  the  adjacent  support  is  tbt 
to  which  they  are  entitled  as  a  matter  of  law.  The  secool 
question  is,  whether  any  act  done  or  threatened  by  tlio 
landowner  calls  for  any  adjudication  which  would  be  iiH' 
eluded  in  the  form  of  the  bilL  The  third  is,  as  to  tli0 
form  of  the  injunction  granted  by  the  Court  His 
second  and  third  questions  are  comparatively  aninfc- 
portant ;  the  first  is  that  on  which  the  decision  most 
depends. 

If  the  contention  on  the  other  side  b  correct,  the  tir 
joining  landowner  might  cut  the  ground  almost  to  tb 
limjt  of  the  solid  block  on  which  the  bridge  is  stsndiog^ 
and  the  Respondents  would  have  no  power  to  prevent  tbt 
mischief.  That  is  not  so ;  they  are  entitled  by  IftW  to 
adjacent  support.     The  twenty  yards  mentioned  in  the 
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C5t  haTe  no  reference  to  adjacent^  but  only  to  subjacent 
ppart     They  refer  to  the  land  purchased  by  the  com- 
Kiy.    The  mines  under  that  land  do  not  pass  by  the 
E&Teyance;  the  owner  may  work  them^  but  he  must 
notice,  and  the  company  may^  if  it  pleases,  compel 
to  sell  his  right  of  working  them.    If  the  company 
not  choose  to  purchase^  he  may  work  the  mines,  but 
t    must  work  them  in  a  certain  manner,  and  do  no 
xndable  damage ;  if  he  does,  he  must  repair  it     So  far 
le  company  is  protected.     The  Legislature  never  in- 
snded  to  leave  it  unprotected  as  to  support  extending 
•eyond  the  twenty  yards.     Power  was  not  given  to  the 
Dompany  to  compel  a  sale  of  the  minerals  beyond  that 
ffistance,  but  the  owner  was  left  to  work  them,  subject, 
kmever,  to  this,  that  he  was  to  do  no  damage,  not  merely 
BO  avoidable  damage,  but  none  whatever.     This  leaves 
^  rights  of  the  two  parties  as  at  common  law,  and  at 
oommon  law  and  equity,  independent  of  prescription,  the 
owner  of  the  surface  has  a  right  to  subjacent  support : 
Bf^ers  V.    Taylor  (p),     Fletcher  v.   The  Great  Western 
Boilway   Company  {jq)  does  not  affect  this  case,  for  the 
question  there  depended  on  the  Railways  Clauses  Con- 
soGdation  Act;  and  in  the  North  Western  Railway  Com- 
t^y  V.  Ackroyd  (r),  merely  shows  that  the  mine  owner 
^y  not,  by  a  sale  of  the  surface,  lose  the  right  to  work 
&6  mines  underneath ;  and  that  where  he  has  that  right, 
rt must  be  purchased  from  him.     The  Dudley  Canal  Com- 
t^  V.  Grazebrookis)  was  explained  in%he  present  case 
ky  Vice  Chancellor  Woody  who  showed  that  unless  the 
*We  in  the  Act  there  was  to  be  read  "  doing  no  damage 
^t  could  be  avoided,"  no  meaning  whatever  could  be 
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given  to  it.  Then  came  the  cases  of  the  Sirmingh 
Canal  Company  v.  Dudley  {t\  and  the  Stourbridge  Ca 
Company  v.  Dudley  (m),  but  they  merely  show  that  wb 
the  owner  has  a  right  to  work  mines  under  a  canal> 
may  do  so^  even  though  damage  may  ensue.  They 
not  touch  the  question  of  adjacent  support.  The  c 
which  is  really  like  the  present  is  that  of  the  Caledon 
Company  v.  Sprot  (v),  and  by  that  case  the  present  m 
be  decided.  There  the  attempt  to  make  the  Baili 
Clauses  Consolidation  Act  apply  fiuled,  and  the  judgme 
of  Lord  Cranworth  establishes  that  where  land  is  k 
for  the  purposes  of  a  railway,  the  incidents  to  such 
purpose,  one  of  which  is  the  title  to  adjacent  suppo 
attach  on  the  sale ;  yet  there  Sprot  had  reserved  to  hi 
selfy  as  absolutely  as  the  Railways  Clauses  Act  or  i 
Act  could  do,  the  right  to  the  mines,  and  to  win  a 
work  the  minerals.  That  case  was  in  substance  reo( 
sidered  by  this  House  in  the  Caledonian  Compant/ 
Belhaven  {w\  and  the  same  doctrine  was  affirmed, 
man  cannot  derogate  from  his  own  grant,  and  here, 
fact,  the  Respondents  are  dealing  with  Boulcotty  ft 
whom  they  purchased  the  land,  and  on  whose  behalf 
is  now  contended  that  he  possesses  the  right  to  Bt 
down  the  land  he  retains,  so  as  to  have  the  land  p 
chased  by  the  Respondents  and  the  buildings  upon 
without  any  adjacent  support.  The  compulsory  poi 
to  purchase  support  may  negative  the  common  law  rif 
to  that  support,  but  where  no  such  power  exists,  and  no 
exists  here,  that  right  remains,  and  attaches  itself  to  1 
grant  of  the  land  which  is  purchased.  The  fiict  tl 
the  land  was  purchased  under  the  Act,  and  not  in  i 
way  of  ordinary  bargain,   makes   no   difference  in  tl 
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matrt^er ;  Humphries  v.  Brogden  (x),  Roberts  v.  Haines  (y) 
w  cl^cisive  to  show  that  the  purchaser  of  the  surface  is 
en ta. -tied  to  support  from  the  subjacent  strata,  and  the 
to  adjacent  support  is  in  the  judgment  there  shown 
one  which  exists  at  conunon  law>  and  which  cannot 
en  awaj  except  by  express  stipulation.  In  this 
there  was  no  such  stipulation.  Undoubtedly  the 
to  the  mines  belongs  to  the  Appellant,  but  he  must 
them,  subject  to  that  common  law  right  of  the 
r  of  the  surface  to  adjacent  support  Vhich  has  not 
in  any  manner  taken  away. 

en  as  to  the  decree.     There  was  here  a  proper  case 

for    ^i^judication  and  for  the  interference  of  the  Courts 

Th^      Respondents  were  entitled  to  ask  for  protection 

agfl^^x^st  a  probable,  if  not  an  imminent  danger ;  they  were 

not  1t>ound  to  wait  for  the  actual  occurrence  of  the  mis- 

ckuef  which  might  have  been  irreparable. 

A.8  to  withdrawing  the  water  from  the  spades,  the  evi- 
deaoe  shows  that  it  may  be  necessary  for  the  mines,  but  it 
does  not  show  that  it  will  not  be  dangerous  for  the  rail- 
way works.  The  water  in  the  spaces  ought  therefore  to 
to  be  left. 

The  form  of  the  order  here  is  right.     It  is  impossible 

for  the  company  to  fix  the  exact  limits  at  which  the  work- 

Dg  inay  become  dangerous.     It  is  sufficient  to  declare  the 

'wiiciple,  and  leave  the  parties  practically  to  apply  it. 

"ft  Court  does  not,  in  practice,  say  what  a  party  may, 

it  ^what  he  may  not  do,  and  before  he  is  committed  for 

^tempt,  if  there  should  be  any  doubt  upon  the  facts,  a 

^  ^oold  be  ordered.     Such  an  injunction  as  this  may 

S^ranted,  Imperial  Gas    Company  v.   Broadbent  (z) ; 

>    12  Q,  B.  Rep.  739.  {z)  7  De  G.  M.  &  Gord.  436, 

)   6  £1J.  &  Bl.  043,  affirmed       on  appeal  7  U.  L.  Gas.  600. 
tia  &  BL  625. 
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Ripon  T.  Hobart{a)\  Harris  v.  Taylor  {J>)\  CaOiery.  Tk^^ 
Midland  Railtoay  Company  (c),  are  not  applicable  her^^  ^ 
for  in  each  of  them  the  alleged  cause  for  asking  for  tlft.^ 
injunction  was  altogether  problematicaL  The  NcrC^ 
Eastern  Railway  Company  v.  Crossland(d),  is  a  distin^^i 
precedent  for  this  form  of  injunction,  and  diat  case  wex^i 
before  the  Lords  Justices,  who  sustained  what  had  be^v 
done  in  the  Court  below. 

Mr.  Rolt  in  reply : 

There  can  be  no  question  as  to  common  law  riglxts, 
when  the'  rights  and  powers  of  the  company  have  been 
so  carefully  made  the  subject  of  legislative  provision.   All 
that  was  necessary  for  the  protection  of  the  company  has 
been  introduced  into  the  Respondents'  Act,  and  must  b^ 
taken  to  have  been  introduced  by  them  and  to  have  beez^ 
deemed  sufficient  for  their  purposes.     The  Appellant  ha^ 
the  right,  by  their  own  Act,  to  work  the  minerals  in  an; 
way  he  pleases,  till  he  comes  within  twenty  yards  of  th< 
masonry  or  buildings,  when  he  must  give  notice  to  th< 
Respondents,  who  have  the  right  to  compel  a  sale.    Thi^ 
is  sufficient  for  their  protection,  and  there  is  no  room  fo^^ 
implying  anything  else  in  their  favour.     The  Caledmar^ 
Company  v.  Sprot  does  not    govern   this  case.    Every 
court  of  law  has,  since  its  decision,  acted  on  it  as  a  cas^ 
applicable  to  a  voluntary  but  not  to  a  compulsory  coa^^ 
yeyance  ;  but  besides  that,  it  is  clear  that  what  is  8oL<l 
under  the  authority  of  an  Act  of  Parliament,  is  what  is 
expressed  in  that  Act,  nothing  more ;  here  it  is  sought  to 
add  something  more.      [Lord  Kingsdown :   Neither  tlic 
facts  nor  the  provisions  of  the  Act  are  set  out  in  that 


(a)  3  Myl.  &  BL  169. 
ib)  1  Phill.  209. 
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What  were  they  ?]     It  was  the  case  of  an  action 
for  damages  at  the  instance  of  Sprot ;  the  summons  re- 
cited the  Act  and  the  conveyance,  and  alleged  that  he 
had  not  agreed  to  part  with  the  minerals ;  that  there  was 
a  valuable  fire  clay  under  the  surface,  and  that  the  sur- 
face itself  was  of  small  value  ;  and  he  prayed  for  a  decla- 
ration  that  the  company  had  no  right  of  property  in  the 
minerals,  but  that  they  belonged  to  him,  subject  to  any 
right  in  the  company,  to  purchase  them  under  the  Act ; 
that    the  company  had  no  power  to  prevent  him  from 
worlcing  the  minerals  unless  by  paying  for  the  same,  and 
that:    the  provision  in  the  Act  by  which  it  was  declared 
that  he  could  not  be  allowed  to  work  the  minerals  without 
previously  giving  security  against  doing  damage,  did  not 
in  ^xiy  respect  apply  to  the  minerals  in  the  land  adjoining 
toe   :railway  which  was  not  included  in  the  sale,   and  that 
notwithstanding  the  Act  he  was  entitled  to  work  these 
"^^^^rals,  or  to  have  compensation  from  the  Defendants, 
la^;)*^  is  no  such  provision  in  this  case,  and  the  difference 
bet-^veen  the  two  is  highly  important,  for  here  it  is  the  right 
^^^Ixe  Respondents  which  is  defined  and  limited,  while  there 
it  i^v^^^  the  right  of  the  pursuer,  which  was  subject  to  statu- 
^^3^  restriction.    Then  as  to  the  Railways  Clauses  Act  and 
**^^     other  statutes  of  the  same  kind,  it  is  clear  that  they 
"®^Xiure  that  the  right  to  support  is  within  the  limits  of  a 
^eQ.j:iite  area,  and  there  is  no  ground  for  extending  that 
^^t  beyond  those  limits.     The  right  to  purchase  defines 
*^^    restricts  the  right  to  support.     Here  it  is  twenty 
y^^^^*^  and  no  more ;   the  Parliamentary  right  is  expressly 
^^^lared  and  it  excludes  any  common  law  right. 

1*he  injunction  allows  the  right  to  drain  the  shaft,  but 
^^t  cannot  be  done  without  draining  the  spaces,  which 
^  ^ot  allowed  to  the  Appellant.  The  result  is,  that  if  he 
^^rked  the  min  crals  even  at  half  a  mile  off,  at  a  lower 
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level,  and  the  spaces  were  thereby  drained,  he  would  be 
liable.  Against  that,  at  all  events,  the  Appellant  w 
entitled  to  be  protected.  But,  beyond  that,  the  injunction 
which  proceeds  on  the  ground  of  giving  the  Respondents 
a  common  law  right,  to  which  by  the  terms  of  their  own 
Act  they  are  not  entitled,  cannot  be  supported. 


Lord  Chelmsford: 

My  Lords,  during  the  opening  of  this  case  on  the  part 
of  the  Appellant,  I  felt  considerable  doubt  whetlicr  the 
injunction  could  be  maintained  to  the  full  extent  to  which 
it  had  been  granted ;  but  having  carefully  considered  the 
able  arguments  addressed  to  your  Lordships  by  the  coun- 
sel on  both  sides,  I  am  now  satisfied  that  the  decree  ap- 
pealed from  may,  with  some  modification,  be  generally 
affirmed. 

The  Appellant  is  the  lessee  of  the  mines  in  question 
for  the  term  of  forty-two  years,  under  a  lease  of  the  2l8t 
December  1856,  granted  by  Mr.  Boulcott,  who  was  the 
proprietor  of  the  mines  in  1834,  when  the  Act  for  making 
what  is  now  the  Respondents'  Railway  was  passed. 
Under  this  Act  the  company  was  empowered  to  carry  the 
railway  over  the  River  Wear,  at  or  near  to  a  place  called 
Biddick,  by  means  of  a  bridge  or  viaduct.  For  the  pu^ 
pose  of  constructing  this  bridge  and  a  portion  of  the  rail- 
way, the  company  requived  some  of  the  land  of  Mr. 
Boulcotty  under  which  there  were  seams  of  coal ;  and  he 
agreed  to  sell  the  requisite  quantity  of  land  for  the  sum 
of  650  /. 

It  seems  to  me  not  very  important  to  consider  whether 
this  transaction  is  to  be  regarded  in  the  light  of  a  volun- 
tary or  a  compulsory  sale.  As  the  company  could  have 
compelled  Mr.  Boulcott  to  part  with  his  land  for  the  pur- 
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e  of  the  Act,  the  latter  would  probably  be  the  more 
rect  view. 

rhe  conveyance  to  the  company  was  made  in  the  form 
scribed  by  the  Act,  and  must  be  read  as  if  the  sections 
•licable  to  the  subject  matter  of  the  grant  and  its  inci- 
ts  were  inserted  in  it.  These  sections,  the  27th  and 
28th,  contain  provisions  for  the  case  of  mines  lying 
ler  lands  purchased  by  the  company  with  the  authority 
he  Act.  These  mines,  whether  of  coal,  stone,  slate, 
•ther  mineral,  are,  by  the  27th  section,  to  be  deemed 
»e  excepted  out  of  the  purchase  of  such  lands,  and  may 
worked  by  the  respective  owners  under  the  lands,  or 
er  the  railway  or  other  works  of  the  company,  as  if 
Act  had  not  been  passed,  ^^so  that  no  damage  or  ob- 
ction  be  done  or  thereby  occur  to  or  in  such  railway 
rther  works."  The  28th  section  relates  to  masonry 
building  belonging  to  the  company,  and  enacts,  that 
tnever,  in  working  such  coal,  &c.  (which  refers  to 
,  &C.  previously  mentioned  as  being  under  the  land 
chased),  the  working  shall  approach  within  twenty 
1b  of  any  masonry  or  building,  notice  shall  be  given 
the  owner  or  lessee  of  the  mines,  and  the  company  may 
ver  a  declaration  that  it  requires  the  coal  to  be  re- 
ed for  the  protection  of  such  masonry  or  building,  and 
hat  case  the  company  shall  purchase  and  pay  for  the 
80  reserved ;  and  in  case  the  company  shall  not  deliver 
I  declaration,  the  owners,  &c.  "  may  work  or  get  the 
under  the  masonry  or  buildings,  provided  the  same 
forked  in  the  usual  and  ordinary  manner  of  working 
es,  and  that  no  avoidable  damage  be  done  to  the  said 
mrj  or  building  " 

he  Appellant  contends  that  the  27th  section  must  be 
ppreted  by  the  28th,  and  that  the  meaning  of  the  two 
ions,  taken  together,  is,  that  the  company  is  entitled, 
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by  the  28th  Bection,  to  purchase  a  limited  amouiit  of  bd^ 
port,  and  can  claim  nothing  more,  and  that  beyond  tii5^ 
limit  the  Appellant  is  only  bound  to  work  his  mines  iM^ 
such  a  manner  as  to  leave  sufficient  support  for  the  orffi-' 
nary  purposes  of  the  railway,  but  not  for  any  extnoifi- 
nary  works. 

The  two  sections,  however,  appear  to  me  to  be  inde^- 
pendent  of  each  other.  By  the  27th  section  the  owners 
of  mines  under  lands  purchased  by  the  company  are  r^ 
quired  to  work  them,  "  so  that  no  damage  be  done  o:3 
thereby  occur  to  the  railway  or  other  works.*'  This  is 
an  unreasonable  restriction.  Throughout  the  line 
general  it  is  probable  that  no  great  additional  weight 
be  laid  upon  the  surface,  and  therefore  that,  in  the  cour^ 
of  working  the  coals  in  the  ordinary  manner,  no  difficult 
will  be  found  in  preventing  damage  to  the  railway.  B'C 
if  it  should  turn  out  that  the  coal  cannot  be  worked  in 
usual  and  ordinary  manner  without  occasioning 
then  to  permit  it  to  be  even  so  worked  would  be  to  defi 
the  object  for  which  alone  the  surface  land  was  taken  ficya 
the  owner,  and  would  make  the  very  Act  which  anibc 
rised  the  construction  of  the  railway  the  sanction  for  i^ 
destruction. 

The  Legislature  having  thus,  in  the  27th  section,  pK^ 
vided  generally  against  all  damage  by  working  wi»^ 
under  the  purchased  land,  proceeds,  in  the  28th  section^  ^ 
deal  with  the  special  case  of  masonry  and  buildings  beloDf' 
ing  to  the  company,  with  a  view  to  the  protection  botfatf 
the  company  and  the  mine  owner.    As  a  great  additiiMtfl 
weight  must  be  laid  upon  the  surface  by  works  of  this  iitr 
scription,  necessarily  requiring  a  greater  amount  of  snp' 
port  than  would  be  afforded  in  the  ordinary  mode  d 
working  mines,  it  seems  but  fair  that  the  company  should 
pay  for  this  extraordinary  support,  which  can  only  be 
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ob'^^ained  by  depriving  the  owner  of  a  quantity  of  his  coal, 

wh-ich  he  would  otherwise  have  been  able  to  work.     The 

29^t:lx  section,  therefore,  enables  the  company  to  purchase 

lh^   requisite  protection  to  the  masonry  and  buildings ; 

aad^  should  the  company  decline  to  do  so,  permits  the 

ndxmc  owner  to  remove  all  the  coal  which  he  would  be 

able  to  get  in  the  usual  and  ordinary  manner  of  working, 

and  if  in  so  working  damage  is  unavoidable,  the  company 

must  bear  the  consequences. 

ll-'Jie  Act  thus  provides  for  the  rights  of  the  mine 
owner,  and  of  the  company  as  far  as  the  purchased  lands 
extend.      But  the  injunction  which  has  been  granted 
restrains  the  Appellant  from  working,  not  only  under 
the  purchased  lands,  but  also  ''  under  or  in  the  land  ad- 
joining to  the  land  so  purchased  in  such  a  manner  as  to 
affect  the  stability  of  the  Victoria  Bridge,  or  the  railway 
or  other  works."    And  the  Appellant  contends  that  the 
company  having  secured  by  the  Act  a  certain  amount  of 
^nipport  to  the  masonry  and  buildings,  and  also  within  the 
Ibsais  of  the  purchased  lands  what  may  be  necessary  for 
4e  ordinary  purposes  of  the  railway,    its  rights  are 
^icfined  by  the  Act,  and  the  rule  of  the  common  law  with 
regard  to  lateral  support  from  adjacent  lands  is  altogether 
excluded. 

But  this  argument  appears  to  me  to  be  answered  by 
we  decision  of  this  House  in  the  case  of  the  Caledonian 
Gfmpany  v.  Sprot  («)•  There  the  Act  contained  a 
daiiae  nialnng  it  competent  to  the  proprietor  whose  lands 
fiere  authorised  to  be  taken  to  reserve  from  the  bargain 
id  sale  to  the  company  the  whole  minerals  in  the  lands 
^  his  own  proper  use  and  behoof,  but  restraining  him 
01    working   the  minerals  till  he  had  given  security 
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for  injury  which  might  thence  in  any  way  result  to  Ae 
undertaking.  The  conveyance  of  Mr.  Sprct  to  tbe 
Company  contained  a  reservation  of  the  minerals  under  ■ 
the  land  conveyed,  and  may  be  considered  as  equivalent 
to  the  exception  of  the  minerals  by  the  Act  itself;  and 
Lord  Cranworthy  then  Lord  Chancellory  in  advising  tbe 
House  said,  ^'  Independently  of  any  Parliamentary  enact- 
ment, the  effect  of  the  conveyance  was  to  convey  the 
land,  to  be  covered  by  the  railway,  to  the  company,  to- 
gether with  a  right  to  all  reasonable  subjacent  and  adjacent 
support ;  a  right  to  such  support  being  a  right  necessarily 
connected  with  the  subject  matter  of  the  grant^ 

It  was  said  by  the  Appellant's  counsel  that  this  case 
has  generally  been  considered  to  have  proceeded  upon 
the  ground  of  the  conveyance  being  voluntary.  I  have 
already  observed  that  in  these  cases  of  private  arrange- 
ment, where  the  owner  may  be  compelled  to  part  witk 
his  propei*ty,  the  sale  can  hardly  be  regarded  as  a  volon- 
tary  one.  But  whether  voluntary  or  compulsory,  every 
grant  must  carry  with  it  all  that  is  necessary  to  the  en- 
joyment of  the  subject  matter  of  it ;  and,  therefore,  if 
a  certain  amount  of  lateral  support  is  essential  to  the 
safety  of  the  railway,  the  right  to  it  must  pass  as  a 
necessary  incident  to  the  grant. 

But  the  learned  counsel  for  the  Appellant  insisted  that 
even  if  he  was  bound  to  leave  this  lateral  support  for  the 
ordinary  purposes  of  the  railway,  he  was  not  called  upon 
to  provide  for  extraordinary  support,  such  as  bridges,  id 
But  this  objection  seems  to  be  met  by  my  noble  and  learned 
friend.  Lord  Cranworthy  in  the  case  to  which  I  have  jnit 
referred.  After  observing  that  "  how  far  adjacent  sup- 
port must  stand,  is  a  question  in  which  each  particular 
case  will  depend  on  its  own  special  circumstances;^  be 
adds,  "  It  must  farther  be  observed,   that  all  which  a 
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tor  can  reasonably  be  considered  to  grant  or  warrant 
ach  a  measure  of  support^  subjacent  and  adjacent,  as 
icessary  for  the  land  in  its  condition  at  the  time  of  the 
it,  or  in  the  state  for  the  purpose  of  putting  it  into 
:sh  the  ^-ant  was  made."  Now  Mr.  Boulcoit  must 
B  known  where  it  was  proposed  to  carry  the  bridge 
r  the  river  Wear,  and  that  some  of  his  land  would  be 
1  as  a  support  to  the  abutments  of  the  bridge.  He 
t  be  taken,  therefore,  to  have  impliedly  granted  all 
adjacent  support  necessary  to  maintain  these  abut- 
(ts.  It  is  incorrect  to  speak  of  the  bridge  as  an  extra- 
nary  work  in  connexion  with  the  railway.  It  is  a 
issary  part  of  the  line  of  railway,  without  which  it 
d  not  have  been  made,  and  it  comes  rather  within 
meaning  of  the  words  "  ordinary  purposes  of  the 
Fay ;"  for  which  it  is  conceded  that  support  within 
imits  of  the  purchased  lands  must  be  provided. 
hese,  then,  were  the  respective  rights  and  obliga- 
I  of  the  parties  when  the  Appellant's  notice  of  his 
ition  to  work  the  mines  was  given.  This  notice, 
.  the  plan  accompanying  it  informed  the  company  that 
A.p])ellant's  mining  operations  would  extend  in  every 
;tion,  not  only  near  to  but  even  under  the  railway 
£  The  company  therefore  filed  a  bill,  praying  for  an 
iction,  and  the  Defendant's  answer  shows  the  extent 
hich  he  claimed  the  right  to  work  the  mines.  He 
,  **  the  company  is  not  entitled  to  have  any  farther 
ier  support  left  to  the  ground  or  surface  of  the  strip 
>rtion  of  land  so  purchased,  as  in  the  Plaintiff's  bill 
aoned,  than  such  as  would  be  left  according  to  the 
regular,  and  orderly,  and  best  and  most  improved 
le^  method,  and  manner  of  working  collieries  on  the 
9  Tyne  and  TFi?ar."  And  what  consequences  he  an- 
tied  might  possibly  occur  from  this  mode  of  working. 
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irreparable,  as  it  would  simply  consist  of  pectini 
or  expense,  as  the  nulway  might  be  carried  k 
river  Wear  by  a  bridge  not  requiring  so  much  en 
the  Victoria  Bridge."  So  that  be  contemplatee 
lees  than  the  poseibility  of  the  entire  destmcjtioi 
bridge  OS  the  consequence  of  his  operations. 

The  Appellant  complains  that  the  injunction  wii 
without  any  proof  being  offered  that  damage  woa 
from  the  removal  of  the  coal,  the  evidence  h&m 
wholly  directed  to  show  that  the  support  of  the  w 
necessary  to  the  stability  of  the  bridge.  To  thii 
a  satisfactory  answer  was  given  by  the  counsel 
Besjiondents.  The  only  question  really  in  dis] 
tween  the  parties  was,  the  right  to  the  snppoit 
by  the  water.  There  was  never  any  doubt  ai 
necessity  of  the  support  from  the  coaL  And  if 
epondeuts  would  have  abandoned  their  claim  to  tl 
support  (which  was  ai^^rwards  decided  agwni 
they  might,  perhaps,  have  asked  for  an  injuncti 
the  admiasioDS  contained  in  the  Defendant's  ann 

But  is  said  that,  even  assuming  it  to  be  right  to 
the  Appellant  from  working  his  mines  so  as  to 
the  nulway,  the  injunction  which  has  been  gran' 
general  and  indefinite  that  the  Appellant  is  detei 
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m  attachment.  The  Appellant  seemed  to  think  that  the 
form  of  the  injunction  adopted  on  this  occasion  was  en- 
Srely  new.  We  have,  however,  been  referred  to  the 
North  Eastern  Railway  Company  v.  Cros8land(f\  in 
iUch  an  injunction  in  the  same  extensive  and  indefinite 
tenns  was  granted.  It  is  difficult,  indeed,  to  see  how 
adequate  protection  can  be  given  in  anj  other  way.  It 
taB  suggested  that  the  injunction  ought  to  have  defined 
by  metes  and  bounds,  the  limits  within  which  workings 
Vereto  be  prohibited.  But  this  is  altogether  imprac- 
fcible,  because  it  is  not  possible  to  determine  before- 
bad  to  what  extent  the  workings  maj  deprive  the  rail- 
vaj  and  works  of  the  adjacent  support,  which  of  right 
iej  ought  to  have.  Nor  need  the  Appellant  'entertain 
iBch  apprehension  of  the  consequences  of  this  injunc^ 
km  upon  his  future  operations.  He  must  know  that  it 
iMmnts  merely  to  a  declaration  of  the  Court  upon  the 
Mttion  of  right  which  he  himself,  as  he  says  in  his 
avwer,  desired  "  to  aiford  an  opportunity  of  having  pro- 
lify  tried." 

One  part  of  the  injunction,  however,  will  require  some 
nalification  or  explanation,  to  prevent  the  Appellant 
leoving  a  detriment  to  which  he  ought  not  to  be  ex- 
ned.  When  the  bill  was  filed,  the  main  contention 
)tween  the  parties  was,  whether  the  Eespondents  were 
ititled  to  have  the  water  left  in  the  Haugh  shaft,  as  by 
I  piressure  on  the  water  in  the  spaces  of  the  old  work- 
p  of  the  mine,  it  afforded  an  additional  support  to  the 
rfiM^  land.  The  Court  decided  that  the  Appellant  is 
titled  to  dndn  this  shaft,  though  the  consequence  will 
,rily  be,  that  the  support  of  the  bridge  will  be 
bj  diminished.     This  decision  apparently  proceeded 
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on  the  ground  that  the  filling  of  the  Haugh  shaft  n 
result  of  an  accident ;   and^  it  being  reasonable  to 
at  some  future  time,  that  the  owner  would  resui 
working  of  the  seams  of  coal  to  which  it  led,  and 
use  the  shaft  for  the  purpose,  the  Respondents  1 
right  to  speculate  on  the  water  being  always  left 
shaft.    But  why  had  they  any  more  right  to  sp 
on  the  continuance  of  a  circumstance  equally  acdi 
the  water  constantly  remaining  in  the  spaces  ? 
the  operation  of  working  coal,  not  in  the  pillars^ 
other  and  deeper  seams,  will  have,  as  it  appears 
have,  the  effect  of  draining  off  the  water  in  the 
why  had  the  Respondents  any  more  right  to  coui 
the  continuance  of  the  accidental  state  of  circnm 
in  the  spaces  than  in  the  shaft  ? 

I  therefore  submit  to  your  Lordships  that  the 
ought  to  be  varied  by  adding  these  words,  '^  and 
junction  is  not  to  restrain  the  Defendant  from  wit 
ing  the  water  from  the  spaces  left  in  the  old  w 
such  effect  should  be  produced  by  working  tl 
liery  in  a  proper  manner,  and  in  the  usual  mai 
working  mines  in  the  district  where  the  same  is  sit 
And  that  with  this  addition  the  decree  ought 
alBSrmed. 

With  respect  to  costs,  I  submit  that  there  shoul( 
costs  of  this  appeal  on  either  side ;  and  as  the  qi 
of  the  right  to  support  from  the  water  in  the  spao< 
not  appear  to  have  been  made  the  ground  of  the  J 
dant's  appeal  to  the  Lord  Chancellor y  that  his  de< 
to  costs  ought  not  to  be  varied. 


Lord  Kingsdown : 

My  Lords,  in  the  year  1834  the^  Respondents, 
company  which  they  now  represent,  were  authori« 
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^<2«iired  for  the  purposes  of  their  raUway  to  build  a 
\)ri.<3ge  over  the   Wear.     They   proposed  to  build  this 
bridge  at  a  part  of  the  riTcr  where,  on  one  side  of  the 
gtream,  there  were,  at  a  considerable  depth  below  the 
eax'f&ce,  the  workings  of  a  colliery  which  had  for  some 
years  been  abandoned.    The  workings  had  been   con- 
ducted in  the  usual  manner,  by  getting  out  portions  of 
the  coal,  leaving  other  portions  of  the  mineral  standing 
as  pillars  to  support  the  roof. 

It  seems  that  at  a  distance  of  about  200  yards  from 
tke  line  of  railway,  there  was  an  old  shaft  communi- 
cating with  the  abandoned  colliery,  by  which  shaft  the 
coal  had  been  drawn  up.  An  overflow  of  the  river,  or 
wme  occurrence  had  taken  place  in  which  the  water  of 
tiie  river  had  poured  down  the  shaft  and  filled  not  only 
flie  shaft  itself,  but  the  interstices  between  the  pillars  left 
fcr  the  support  of  the  roof.  And  it  is  obvious  that  by 
^c  pressure  of  the  water  in  the  shaft  upon  the  water  in 
tkese  interstices,  considerable  support  would  be  afforded 
to  the  roof  in  addition  to  that  supplied  by  the  pillars. 

In  this  state  of  things  the  company  having  taken  ad- 
^ce  as  to  the  suflSciency  of  the  ground  (though  to  a 
certain  extent  undermined)  to  support  the  proposed 
bridge,  purchased  from  Mr.  Boulcott^  the  owner,  a  por- 
tion of  land  for  the  site  of  the  bridge,  together  with  a 
"Wp  of  land  of  some  length  leading  up  to  it,  and  pro- 
ved to  make  the  railway  and  to  erect  the  bridge  on 
*c  land  so  purchased.  This  bridge  is  said  to  be  of  un- 
^*^  solidity,  to  be  of  more  than  the  ordinary  weight  of 
•^ch  structures,  and  to  require,  therefore,  more  than  the 
ordinary  amount  of  support.  The  bridge,  however,  was 
"^ilt  in  conformity  with  the  provisions  of  the  Act  of 
"arliament ;  and  for  more  than  twenty  years  no  attempt 
^as  made  by  Mr.  Boulcott,  or  those  claiming  under  him, 
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to  disturb  the  supports  of  the  bridge  as  ihey  existed 
at  the  time  when  it  was  built. 

The  question  then  is,  what  are  the  rights  which  the 
Respondents  would  have  acquired  against  Mr.  Bculeott 
by  the  conyeyance  from  him,  if  the  purchase  had  been 
made  by  private  bargun,  and  the  (k>nyeyance  had  re- 
served  to  the  vendor  the  right  to  the  minerala  under  the 
land  sold  ?  I  apprehend  that,  upon  the  authorities,  there 
can  be  no  doubt  that  Mr.  Boulcott  having  sold  the  land 
for  the  bridge  and  the  railway,  could  not  so  use  the  pro- 
perty which  he  had  reserved,  either  the  minerals  under 
the  land  sold  or  the  surface  of,  or  minerala  under  the 
adjoining  land,  as  to  prejudice  the  use  of  that  which  he 
had  granted  for  the  purpose  for  which  it  was  known  to 
have  been  granted.  He  could  not  have  taken  awtj 
either  from  under  the  land  sold  or  from  the  adjoining 
land,  minerals,  the  abstraction  of  which  would  have  die 
effect  of  interrupting  the  railway  or  endangering  the 
bridge. 

That  this  would  be  so  at  common  law  in  the  case  of  i 
private  contract  was  not  disputed ;  but  it  was  said  thit 
the  law  is  different  when  a  compulsory  sale  is  made  un- 
der an  Act  of  Parliament,  in  which  case  it  was  aigued 
that  the  purchaser  takes  nothing  but  what  the  Act  of 
Parliament  gives  in  terms.  It  is  extremely  difficult  to 
understand  what  difference  there  can  be  for  this  purpoee, 
between  the  effect  of  a  conveyance  when  the  contract  is 
entered  into  under  the  authority  of  an  Act  of  Parliament 
and  when  it  is  made  by  private  bargain.  In  either  case 
the  conveyance  must  pass  the  property  described  in  the 
deed  with  its  legal  incidents.  There  may,  indeed,  be, 
either  in  the  conveyance  or  in  the  Act  of  Parliament, 
provisions  which  exclude  from  the  conveyance  of  the 
land  its  ordinary  legal  incidents,  bu^  unless  something  to 
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this  effect  can  be  shown^  the  ordinary  legal  incidents  will 
attach  to  the  land. 

The  real  question,  therefore,  is,  does  the  conveyance  in 
this  case,  or  does  the  Act  under  which  it  was  made,  con- 
tain anything  which  excludes  the  operation  of  the  ordi- 
nary rule  of  law?  The  Appellant  represents  Mr. 
Boulcotty  and  can  assert  no  rights  which  Mr.  Boulcott 
could  not  have  maintained.  It  is  not  suggested  that  there 
IB  anything  special  in  the  terms  of  the  conveyance,  but 
tiie  provisions  of  the  Act  of  Parliament  are  relied  on. 

Let  the  matter  be  considered  first  under  the  27th  sec- 
tion.    That  section  applies  only  to  minerals  reserved, 
that  is,  to  minerals  under  the  sold  land ;  and  so  far  from 
containing  anything  contrary  to  the  common  law  right, 
it  expressly  recognises  and  enforces  it ;  for  it  provides 
that  the  minerals  may  be  got  by  the  owner,  so  that  no 
damage  or  obstruction  be  thereby  caused  to  the  railway 
or  works ;  and  that  if  any  damage  shall  be  done,  and  the 
owner  shall  not  repair  it,  the  company  may  charge  the 
expense  on  the  owner.     Does  this  recognition  of  the  com- 
mon law  right  to  subjacent  support  afford  any  inference 
of  an    intention  to   exclude  the   common  law  right  to 
lateral  support  ?    I  can  see  no  foundation  for  any  such 
inference.     But  this  question  seems  to  me  to  be  settled 
by  the  decision  of  your  Lordships  in  Sprofs  case.     There 
can  be  no  doubt  that  the  operation  of  this  clause  will 
extend  to  the  bridge  as  well  as  the  other  works  of  the 
nulway,  unless  by  the  effect  of  the   28th  section  the 
bridge  is  excluded  from  the  protection  which  is  afforded 
to  other  portions  of  the  railway  not  consisting  of  masonry 
or  building. 

The  28th  section,  like  the  27th,  is  confined  to  minerals 
worked  under  the  sold  lands,  and  it  has  nothing  to  do 
with  lateral  support — I  mean  with  support  to  be  afforded 
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to  the  land  sold  by  the  adjoining  land.     Section  28  eeem^^ 

to  me  intended  to  give  an  additional  protection  in  certaiEr::^ 

cases  to  the  railway  company.     The  personal  reined 

against  the  miner  given  by  the  former  clause  would  ofte: 

be  very  insufficient,  where  buildings,  possibly  of  greai 

value,  like  the  bridge  in  this  case,  might  be  destroyed  b; 

working.     The  person  guilty  of  the  destruction  migb 

very  probably  be  quite  unable  to  answer  in  damages  foi 

the  injury  which  he  had  caused ;  and  the  injury  mighty 

in  many  cases,  be  of  a  character  for  which  pecuiuary 

damages  would  afford  no  adequate  compensation.    There — 

fore,  when  the  workings  approached  within  such  a  dls^- 

tance  of  buildings  as,  in  the  opinion  of  the  Le^lature^ 

was  likely  to  endanger  them,  it  gave  the  railway  oonb— 

pany  the  right  of  purchasing  the  mineralsj  either  unme— 

diately  under  the  buildings,  or  within  twenty  yards  oi£ 

them.     Which  is  the  true  construction  is  for  the  present 

purpose  immaterial.     The  owner  being  compelled  to  sell^ 

at  a  fair  price,  nothing  could  be  moi*e  reasonable  tliBii 

that,  if  the  railway  company  refused  to  purchase,  the 

owner  should  be  at  liberty  to  get  the  minerals  in  a  work' 

manlike  manner ;  and  that  if  he  did  no  damage  to  the 

railway  beyond  that  which  was  unavoidable,  he  should 

be  relieved  from  all  responsibility.     When  the  absolute 

right  to  the  minerals  was  reserved  to  the  owner,  he  was 

to  work  at  his  own  peril.     When  his  right  was  qualified 

by  the  option  given  to  the  company,  to  the  puichaseri 

then  if  the  company  preferred  the  risk  of  damage  to  tbe 

expense  of  purchase,  it  was  to  be  subjected  to  the  rid^ 

which  it  refused  to  buy  off.     There  is  nothing,  as  it  seems 

to  me,  but  what  is  perfectly  just  and  reasonable  in  the^e 

provisions,  which  are  in  no  degree  inconsistent  with  each 

other. 

The  result  is,  that  in  this  Act  of  Parliament  there  is 
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liing,  in  my  opinion,  to  exclude  the  ordinary  right  of 
urchaser  to  such  support  of  the  land  which  he  has 
ght,  both  subjacent  and  adjacent^  as  the  common  law 
he  land  gives  him. 

*lie  other  objections  made  to  the  decree  remain  to  be 
sidered. 

Then  the  facts  of  the  case  are  understood,  it  is  im- 
able  to  say  that  there  was  no  danger  threatened  which 
ranted  the  interposition  of  the  Court.  It  appears  by 
plan  annexed  to  the  notice,  that  the  Appellant  in- 
ded  to  work,  and  insisted  on  the  right  to  work,  the 
1  left  in  the  old  working ;  and  he  now  contends  that  he 
\  a  right  to  do  so,  whatever  may  be  the  effect  upon  the 
dge  or  the  other  works  of  the  railway,  provided  he 
rks  in  a  proper  manner,  and  does  no  damage  which  can 
avoided.  He  has  challenged  the  company  to  a  con- 
(t  upon  this  point ;  and  the  injunction  awarded  is  the 
oeesary  consequence  of  the  decision.  It  is,  in  fact,  as 
IB  justly  stated  by  the  Respondents'  counsel,  the  deci- 
iQ  of  the  Court,  and  equivalent  only  in  substance  to 
declaration  of  right. 

With  regard  to  the  form  of  the  injunction,  I  con- 
K  that  I  agree  with  my  noble  and  learned  friend  in 
utking  that  as  to  the  water  it  is  too  extensive.  The 
W,  has  decided  that  the  Appellant  is  entitled  to  with- 
iw  the  water  from  the  shaft ;  and  to  this  decision  the 
tpondents  have  submitted.  Upon  this  principle,  I  do 
t  understand  why  he  is  to  be  held  obliged  to  retain  the 
fcer  in  the  spaces.  I  agree  in  the  propriety  of  the 
ilification  of  the  decree  proposed  by  my  noble  and 
ned  friend. 
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)ecree  and  order  affirmed,  with  the  following  addi- 
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1863.  tion : — ^'  That  this  injunction  is  not  to  restrain  the  Defen- 

Eluot  dant  from  withdrawing  the  water  from  the  spaces  left  in 

North  ^®  ^^^  workings,  if  such  effect  should  be  produced  hj 

Eastern  working  the  colliery  in  a  proper  manner,  and  in  the  uraal 

Co^'^il  manner  of  working  mines  in  the  district  where  the  same 

is  situated." 


Lords'  Journals,  24th  April  1863. 
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J.  B,  Walsh,  Bart.    -       -        -        -  Appellant  ises. 

R  Majesty's  Secretary  of  State  fori  MavTs  18 

^DiA  and  the  Attorney  General    J^Vondents.       j;^    ' 

TTO  a  deed  was  executed  between  Lord  Clive  and  the  directors,  &c.  CavefiatU, 
the  East  India  Company  by  which  Lord  Clive  transferred  to  the  Sta*uU, 
rectors  a  sum  of  money  to  be  employed  in  giving  pensions  to  TVtiif. 
sabled  officers  and  soldiera  and  their  widows,  his  declared  object  v7/tw  F\»nd* 
iing  thereby  to  induce  fit  persons  to  enter  the  company's  service, 
id  to  encourage  them  to  bravery  therein.  The  directors  and  their 
iccessors  were  to  be  perpetual  trustees  of  the  fund.  In  the  deed 
ai  a  covenant  to  the  effect,  that  if  after  1784  the  company  should 
lase  to  employ  a  military  force  in  IndiOy  in  the  actual  pay  and 
rvice  of  the  company,  and  ships  for  carrying  on  the  company's 
ade,  then  the  company  would,  subject  to  the  annuities  idready 
yable  out  of  the  said  fund,  repay  the  money  to  Lord  Clive  or  his 
presentatives.  In  1833,  an  Act  of  Parliament  passed  to  put  an 
d  to  the  company's  trading,  and  after  April  1834  ships  were  no 
iger  employed  by  the  company.  In  1858  another  Act  transferred 
e  Government  of  India  from  the  company  to  the  Crown,  and 
lewise  transferred  the  army  of  the  company  to  the  service  of  Her 
ajesty.  The  same  Act  vested  in  Her  Majesty  all  the  funds  at  the 
kposal  of  the  company,  and  bound  Her  Majesty  by  all  the  obliga- 
»ii8  of  the  company,  fiduciary  or  otherwise : 
>!>,  reversing  the  decision  of  tlie  Court  below,  that  the  covenant 
the  deed  was  a  private  covenant  between  Lord  CZtveand  the  com- 
^7 ;  that  such  a  covenant  could  only  be  affected  by  a  direct  enact- 
^t ;  that  the  statutes  in  question  did  not  so  affect  this  covenant ; 
lat  the  objects  of  the  urigiual  trust,  namely,  troops  in  the  pay  and 
^vice  of  the  company,  had  ceased  to  exist ;  that  the  covenant  had 
hereupon  come  into  operation,  and  therefore  that  the  fund,  subject 
)  the  cliarges  already  fixed  upon  it,  had  become  payable  to  Lord 
^^Vs  representatives. 

In  the  year  1770  a  deed  was  executed  between  the 
ectors  and  others  forming  the  East  India  Company  of 
!  one  part,  and  Robert  Lord  Clive  of  the  other  part, 
is  deed  recited  that  Meer  Mahomed  Jaffeer  Cawn, 
eased,  late  Nabob  of  Bengal^  had  bequeathed  to  Lord 
9^,  in  money  and  jewels,  property  to  the  value  of  five 
of  rupees  (62,833/.  6^.  8if.);  that  in  the  course  of 

roL.  X.  C  C 
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1863.        1766  Lord  Clive  had  paid  this  sum  into  the  company's 
Walsh       treasury  at  Calcutta^  and  had  received  company's  notes 
Secrbtabt    ^^^  ^^  same^  bearing  interest  at  eight  per  cent. ;  that  Lori 
of  State  for    Clive  being  zealous  for  the  prosperity  of  the  companj, 
and  Another.  ^^  territories  and  trade,  all  of  which  greatly  depended  on 
the  bravery  and  conduct  of  the  company's  troops,  and 
considering  that  the  establishment  for  such  of  the  offioem 
and  men,  employed  in  the  company's  service,  as  shooU 
be  disabled  by  age,  war,  or  disease  contracted  dniin; 
their  service,  would  induce  fit  persons  to  enter  into  Ik 
service,  and  encourage  the  bravery  of  the  soldiery  em- 
ployed therein,  had  proposed  to  the  directors  of  the  oooh 
pany  to  appropriate  the  interest  of  the  five  lacs  of  rapeei 
for  the  support  of  a  certain  number  of  officers,  non-com" 
missioned  officers,  and  privates,  who  from  wounds,  lengA 
of  service,  or  diseases  contracted  during  their  serrice^ 
were  unfit  to  serve  any  longer,  and  whose  fortunes  migkt 
be  too  scanty  to  affi:)rd  the  officers  a  decent  and  the  printt 
men  a  comfortable  subsistence  in  their  native  country,  anl 
also  to  make  some  provision  for  the  widows  of  such  offioeff 
and  private  men  as  should  have  been  entitled  to  the  siil 
bounty,  or  should  have  lost  their  lives  in  the  oomptn/i 
service ;  and  that  Syeff  Ud  Dowla  had  given  to  the  direo- 
tors  three  lacs  of  rupees  (37,700/.)  in  addition  to  the  than 
fund,  receiving  the  company's  notes  for  that  sum  at  eight  per 
cent,  interest,  and  made  payable  to  Lord  Clive;  thatlxxd 
Clive  had  desired  to  make  the  directors,  and  their  no* 
cessors,  perpetual  trustees  of  the  two  funds,  which  tni 
the  directors  had  accepted ;  and  it  was  agreed  betweei 
them  that  the  eight  lacs  of  rupees,  and  the  interest  (whkk 
then  amounted  to  24,128  Z.)  should,  from  the  29th  Septetit 
1766,  carry  interest  at  eight  per  cent,  and  be  applied  fordi 
trusts  thereinafter  mentioned.    The  trusts  were  setford^ 
and  then  came   certain   provisoes.      That  the  directon 
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i  company  covenanted  that  if  they  should  at  any  time  1863. 
sreafter,  by  any  means  otherwise  than  by  the  fate  of  Walsh 
\T,  be  dispossessed  of  their  territorial  possessions  in  Sbcretakt 
n^al,  and  the  revenues  arising  thereby,  so  that  the  of  State  for 
ghire  granted  to  Lord  Clive  should  cease  to  be  paid  to  and  Another, 
m  or  his  assigns,  or  in  case  they  should  at  any  time 
efore  1784  cease  to  employ  and  maintain  in  their  imme- 
iike  pay  and  service  a  military  force  in  the  JSast  Indies, 
Wf  should  forthwith  pay  to  Lord  Clivef  or  his  assigns, 
le  five  lacs  of  rupees,  but  subject,  with  the  interest  on  the 
nee  lacs,  in  the  proportions  which  the  two  sums  bore  to 
lek  other,  to  the  payment  of  all  such  pensions  and 
Uitiities  as  should,  at  the  time  of  either  contingency, 
9pen  to  be  payable  out  of  the  said  trust  fund,  which 
SBffions  and  annuities  should  continue  during  the  lives 
the  persons  then  entitled  thereto.  And  if  after  the 
)ir  1784  it  should  so  happen  that  the  directors  and 
npany  should  have  no  military  force  in  their  actual 
7  or  service  in  the  East  Indies,  then  the  interest  and 
odttce  of  the  eight  lacs  should  be  applied,  &c.  towards  the 
pport,  relief,  and  provision  of  the  marine  officers  and 
imen  who  should  become  invalids,  or  superannuated  in 
eir  service,  and  the  widows  of  such  of  them  as  should 
e  in  their  service,  in  such  shares  and  proportions  as 
odd  be  agreed  on  between  the  directors  and  Lord 
Bre ;  and  they  covenanted  that  if,  after  the  commence- 
Mitof  1784,  they  should  "cease  to  employ  a  military 
:ce  in  their  actual  pay  and  service  in  the  East  Indies, 
i  also  ships  for  carrying  on  their  trade  and  commerce, 
ai,and  in  such  case,  as  soon  as  the  said  event  shall  hap- 
ij  they  shall  pay  unto  Lord  Clive,  his  executors,  &c.  for 
and  their  own  use,  at  the  treasury  at  Calcutta,  the  full 
I  of  five  lacs  of  sicca  rupees,  but  subject,  with  the 
rest  of  the  three  lacs  of  rupees,  in  the  proportion  the 

c  c  2 
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1863.        paid  sums  bear  to  each  other,  to  the  payment  of  all 

Walbh       pensions  and  annuities,  for  the  lives  of  the  persons 

Secrbtart    entitled  thereto  only,  as  shall,  at  the  time  such  < 

of  State  fur    ghall  happen,  be  payable  out  of  or  chargeable  upo 

and  Another.  Baid  trust  fund,  according  to  the  true  intent  and  me 

of  those  presents."   "What  was  caUed  "  the  Cline  I 
was  thus  established.    Lord  Clive  died  in  1774. 

In  1833,  an  Act  of  Parliament  was  passed  **for  i 
ing  an  arrangement  with  the  East  India  Company 
for  the  better  government  of  his  Majesty's  Etut  1 
territories,  till  the  30th  day  of  April  1854."  It  ei 
that  the  East  India  Company  should,  with  all  convi 
speed,  close  its  commercial  business,  which  accoxt 
ceased  from  April  1834,  from  which  time  the  coi 
had  ceased  to  employ  any  ships  for  carrying  on  trad 
commerce.  In  1858,  another  Act  was  passed  **fc 
better  government  of  /nJ/a,"  by  which  all  sovereig 
territorial  rights  were  taken  away  from  the  compan; 
vested  in  Her  Majesty  (a). 

(a).  The  Act  of  1868,  21  &  22  Vict,  c.  100,  contained,  i 
others,  the  following  provisions : — Sec.  39.  **  All  lands,  hti 
ments,  moneys,  stores,  goods,  chattels,  and  other  real  and  pc 
estate  of  the  company,  subject  to  the  debts  and  liabilities  afl 
the  same  respectively,  and  the  benefit  of  all  contracts,  cove 
and  engsgements,  and  all  rights  to  fines,  &c.,  and  all  other  c 
ments  of  the  company,"  except  the  stock  and  dividend,  ' 
become  vested  in  Her  Majesty,  to  be  applied  and  disposed  o(i 
to  the  provisions  of  this  Act,  for  the  purposes  of  the  Govenm 
India," 

Sec.  42  declared  that  the  dividend  and  all  territorial  debt, 
all  other  debts  of  the  company,  and  all  sums  of  money,  costs,  ei 
and  expenses  which,  if  this  Act  had  not  been  passed,  woold 
been  payable  by  the  company  out  of  the  revenues  of  /lufts,  bji 
of  any  treaties,  contracts,  grants,  or  liabilities,  shall  be  chai^i 
chargeable  upon  the  revenues  of  India  alone,  as  if  this  Act  hi 
been  passed  ....  and  all  other  moneys  vested  in,  or  ar&ii 
accruing  from,  property  or  rights  vestod  in  Her  Majesty  nndc! 
Act,  or  to  bo  received  or  disposed  of  by  the  council  under  tht 
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•  John  Benn  Walsh  having  become  the  legal  repre-        1863. 

tive  of  Lord  Clive^  filed  his  bill  (which  was  afterwards       Wawh 

ded)  against  the  Secretary  of  State  for  India  and    sbcbftapy 

Uorney  General  setting  forth  the  above  deed,  and  the   o^  State  for 

India 
and  Another, 
be  applied  in  aid  of  sach  revenues:  Provided  that  nothing 
contained  shall  lessen  or  prejudicially  affect  any  security  to 
the  company,  or  any  proprietor  or  creditor  thereof  now  is,  or 
«,  entitled,  upon  the  fund  called  *  The  Security  Fund  of  the 
Company/  "  &c. 

.  56.  ^'  The  military  and  naval  forces  of  the  East  India  Cora- 
ihall  he  deemed  to  be  the  Indian  militarv  and  naval  forces  of 
iajesty,  and  shall  be  liable  to  serve,  &c.  and  be  entitled  to  the 
ty,  pensions,  allowances,  and  privileges,  and  the  like  ad  van- 
is  regards  promotion  and  otherwise,  as  if  they  had  continued 
!  service  of  the  company  ....  and  the  pay  and  expenses  of 
iddent  to  Her  Majesty's  Indian  Military  and  naval  forces  shall 
nyed  out  of  the  revenues  of  India** 

,  68.  **  All  persons  who  at  the  commencement  of  this  Act  shall 
toy  offices,  employments,  or  commissions  under  the  company, 
be  deemed  to  hold  them  under  Her  Majesty,  and  shall  be  paid 
the  revenues  of  India  ;  and  the  transfer  of  any  person  to  the 
e  of  Her  Majesty  shall  be  deemed  a  continuance  of  his  previous 
e,and  shall  not  prejudice  any  claims  to  pension,  or  any  claims 
e  various  annuity  funds  of  the  several  presidencies  in  India, 
1  he  might  have  had  if  this  Act  had  not  been  passed." 
.64.  **  All  Acts  and  provisions  now  in  force,  under  charter  or 
rite,  concerning  India  shall,  subject  to  the  provisions  of  this 
ODtinue  in  force,  and  be  construed  as  referring  to  the  Secretary 
Ae  in  Council  in  the  place  of  the  company,  and  the  Court  of 
on,  and  company  of  proprietors ;  and  all  enactments  applicable 
)  officers  and  servants  uf  the  company  in  ludia^  &c.  sliall 
I  applicable  to  the  officers  and  servants  continued  and  appointed 
this  Act." 

65.  The  Secretary  of  State  in  Council  to  be  sued  as  the  Com- 
Dight  have  been,  ^*  and  the  property  and  effects  hereby  vested 
r  Majesty  for  the  purposes  of  the  Government  of  India,  or 
kl  for  the  said  purposes,  shall  be  subject  and  liable  to  the 
adgmenta  and  executions  as  they  would  while  vested  in  the 
ay  in  respect  of  debts  and  liabilities  lawfully  contracted  and 
kI  by  the  company." 

07.  *'  All  treaties  made  by  the  company  shall  be  binding  on 
[ftjasty,  and  all  contracts,  covenants,  liabilities,  and  engage- 

C  0  3 


exist,  ID  conseqaeiice  of  the  trading  of  the  compi 
its  employment  of  a  military  force  in  the  Eop 
heing  both  at  an  end. 

The  anewer  put  in,  set  up,  as  a  first  de&n 
Statute  of  LimitadonB,  relying  on  the  allegalaon 
the  operation  of  the  Act  of  1833,  the  company  b 
mere  trustee  for  the  Crown  of  the  revenues  of  In 
of  which  the  Indian  forces  were  pmd,  and  thai 
quently  the  company  had  ceased  to  employ  any 
forces  after  April  1834. 

The  second  defence  was,  tliat  the  officers  and 
the  Indian  forces  of  Her  Majesty  are  persons  fa 


menta  of  th«  eompuij  made,  inearrcd,  or  entered  into  I 
commeDcement  of  this  Act,  may  be  enforced  Ly  and  t% 
SecTetaiy  of  State  in  Coancil,  in  like  manner  and  in  tlwK 
aa  they  might  have  Wn  by  and  againtt  the  company  if  tU 
not  1>een  passed." 

Sec.  68.  Neither  the  Secretary  of  State  nor  any  nwnt 
council  to  be  peieonallj  liable,  bnt  "all  liabilities,  and  aU 
damage  in  respect  thereof,  shall  be  Htiafied  and  [paid  o 
revenues  of  India'' 

Sec. 71.  "Except  elaima  of  mortgagea  of  the  aecnilty 
company  slioll  not,  after  the  paving  of  this  Act,  be  liable 
of  any  claim,  demand,  or  liability  whicli  hoa  ariaen,  or  I 
after  arise,  oat  of  any  treaty,  coTcnant,  contract,  grant,  en 
or  fidDciaiy  obligation  made,  incurred  or  entered  Into  b} 
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benefit  the  fund  must  still  be  admiDistered.  the  fund  not  ^^^3. 
ceasing  to  exist  by  events  which  merely  affect  the  Walsh 
character  and  position  of  the  original  trustees  of  the  fund^     Secretaby 

and  the  provisions  of  the  statutes  which  transferred  to    ^^  State  lor 
V      n  11  •  India 

the  Crown   all  the  rights  and   benefits,    and  all    the  and  Auother 

duties,  liabilities,  and  charges  of  the  company,  were 

relied  on. 

The  cause  was  heard  before  the  Master  of  the  Rolls ^ 

who  on  the  6th  December  1861  dismissed  the  bill  with 

coets  {b\  on  the  ground  that  the  funds  were  trust  funds, 

which,  as  such,  passed  to  the  Crown  under  the  Act  of 

1858,  to  be  applied  by  Her  Majesty  to  the  same  purpose 

M  if  they   had    been    still  held    by   the    East  India 

Company. 

i 

\  Sir  H.  Cairns  and  Mr,  Hobhouse  (Mr.  Bridge  was 

I  with  them)  for  the  Appellant : 

\       The  words  of  the  deed  describe  events  which  have 
«nce  actually  happened,  and  by  the  happening  of  which 
the  trust  created  by  the  deed  came  to  an  end.     The 
company  no  longer  employs  ships  for  the  purposes  of 
trade,  and  no  longer  retains  in  its  military  service  any 
troops  in  the  East  Indies.     The  first  were  taken  away  in 
1834;  the  troops  have  by  the  Act  of  1858  ceased  to  be 
the  troops  of  the  East  India  Company,  and  have  been 
transferred  to  the  service  of  the  Crown ;  or  if  it  should 
be  sdd  that  the  Act  of  1858  did  not  and  could  not 
operate  as  an  absolute   transfer  from  one    service  to 
uotber,  it  is  at  least  clear  that  the  company  no  longer 
employs  troops  in  the  East  Indies.     It  was  for  the  bene- 
fit of  troops  in  the  actual  pay  and  service  of  the  company 
10  the  East  Indies,  and  for  no  other  troops,  that  this  sum 

{h)  30  Beav.  312. 
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1803.        of  money  was  vested  in  the  directors  as  trustees ;  but  it 

Walsh       was  so  vested,  subject  to  an  absolute  covenant,  that  it 

Sexjretary    should  be  repaid  whenever  the  employment  of  troopfl  in 

of  State  for  the  actual  service  of  the  company  ceased.     That  event 

and  Another,  leaving  happened,  the  sum  is  payable  in  the  very  teim« 

of  the  deed.     But  even  if  not  so  payable  it  belongs  to 

the  representatives  of  Lord  Clive,  by  operation  of  law, 

for,  the  original  trust  being  at  an  end,  there  being  no 

general  purpose  of  charity  impressed  upon  the  fund, 

there  is  a  resulting  trust  for  the  estate  of  the  donor. 

And  the  Act  of  1858  does  not  in  words,  and  cannot  by 

implication,  affect  the  rights  of  private  persons  under 

covenants  existing  between  them  and  the  company. 

If  there  are  any  objects  having  claims  on  the  fund  it 
is  for  the  company  to  make  out  those  claims,  and  so  esta- 
blish its  title  to  a  deduction  from  liability  to  repay  the 
whole  fund,  Lupion  v.  White  (c)  and  Gray  v.  Haig  (rf). 

The  Solicitor  General  (Sir  R.  Palmer)  and  Ik 
Forsyth  (Mr.  Melvill  was  with  them)  for  the 
Secretary  of  State  for  India. 

The  deed  and  the  statute  must  be  construed  together. 
The  argument  for  the  Appellant  proceeds  on  the  words 
of  the  deed  alone,  and  disregards  the  provisions  of  the 
statute,  yet  it  is  by  the  force  of  the  statute  that  the 
claim  now  put  forward  is  said  to  have  arisen.     The  event 
on  which  that  claim  is  founded  has  not  happened.   The    I 
company  has  not  ceased   to  employ  troops  within  the 
meaning  of  the  covenant,  for  that  covenant  only  referred 
to  the  company  ceasing  to  employ  troops  while  it  still 
held  the  government  of  India ;  it  has  not  done  so.    The 
company's  troops    have,  by   the   force  of   an    Act  cl 

(c)  15  Yes.  432.  (<f)  20  Beav.  219. 
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?arliameDt9  been   handed    over   to   the   Crown.      The         1863. 
pirtaes  never  contemplated  this  transfer  of  the  Indian       Walsh 
possessions  from  the  company  to  the  Crown,  or  if  they     Sbcretart 
lid  they  must  have  deemed  the  encouragement  for  fit   of  Statb  fop 
persons  to  enter  the  service  in  India  to  be  necessary  so   and  Another, 
long  as  Indian  territory  remained  under  British  rule. 
Bat  independently  of  that,  the  words  of  the  statute  show 
tliat  the  Crown  has  taken  upon  itself  all  the  contracts  and 
obligations  of  the  company,  **  fiduciary"  as  well  as  other- 
vise,  and  that  Parliament  has  vested  in  the  Crown  for 
the  discharge  of  these  obligations  all  the  funds,  of  what- 
e?er  nature,  which  the  company  had  previously  adminis- 
tered.   The  language  of  the  various  provisions  of  the 
rtatute  (which   they  referred   to  minutely)  attests  this 
pwpose.      This  was  a   specific  trust,  the  purpose  for 
thich  it  was  made  still  continues,  and  the  objects  it  was 
intended  to  benefit  still  exist     As  long  as  there  is  any 
on&A  military  force   employed   in  India  there  is  no 
*88er  of  the  trust 

This  was  not  a  mere  private  contract  with  the  com- 
^y,  and  is  not  therefore  so  to  be  construed ;  it  was 
I  transfer  of  money  for  the  public  service,  and  was 
^'^ays  so  treated  {MilFa  History  of  British  India  {e)y 
Report  of  the  Select  Committee  of  the  House  of  Com- 
'H)ns)  (/),  and  the  reason  for  which  it  was  transferred  to 
h«  company  still  continues.  The  trust  here  was  not 
■merely  to  confer  a  benefit  on  designated  persons  to  be 
imted  at  the  discretion  of  the  company,  but  was  a  matter 
r  right  after  certain  conditions  of  service  had  been 
/filled,  and  the  word  pension  is  expressly  used  in  the 
ant  as  it  is  in  the  Act  The  parties  to  the  deed  never 
ant  that  the  covenant  should  come  into  operation  so 

(#)  Vol.  3,  p.  i35,  4  ed.  n.  (/)  A.  D.  1773. 
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1863.        long  as  there  were  substantial  objects  of  the  bounty  i 
Walsh       existence.     They  are  still  in  existence,  and  the  Crown 

mm 

Sbcrbtart  ^^  regard  to  the  troops,  and  with  regard  to  all  iam^^ 
of  State  for  obligations  of  the  company,  fiduciary  and  othemiu^  , 
and  Another,  phu^ed  by   the    statute   in   the   same    situation  as  tl]^6 

company  itself,  and  is  entitled,  by  the  words  of  tl^< 
statute,  to  the  funds  existing  for  the  discharge  of  them* 


The  Attorney  General  and  Mr.  Wickens  appeared,  b«Jit 
were  not  heard. 

Sir  H.  Cairns  replied. 

The  Lord  Chancellor  (Lord  Westbury) : 

My  Lords,  in  the  year  1770,  that  great  man,  the  finst 
Lord  C/tve,  formed  the  design  of  establishing  a  penac^ 
fund  for  the  relief  of  such  European  officers  and  soldiers  pieji 
in  the  service  of  the  East  India  Company,  as  might  be 
disabled  whilst  in  that  service,  and  the  widows  of  tho^    W-k 
who  should  fall  during  their  service.     He  seems  to  ha^^    f  iff 
foreseen  that  the  territorial  possessions  of  the  company 
would  increase,  and  that  there  would  be  required  at  bM 
times  European  troops  for  the  maintenance  of  those  posse^ 
sions ;  and  he  has  accordingly  embodied  in  his  deed  ii^^ 
principal  motive  that  influenced  him,  and  the  object  that  ti^ 
sought  to  attain ;  namely,  to  induce  European  officers  ai'^ 
men  to  enter  into  the  service  of  the  East  India  Comptn^^ 

But,  my  lords,  he  had  probably  some  misgivings  abou^ 
that  which  the  world  afterwards  saw  with  admiradonf 
namely,  the  power  of  a  few  ordinary  traders  in  Leaiat- 
hall-street  to  enlarge,  to  establish,  and  to  rule  doQunions 
of  such  vast  extent,  including  so  many  millions  of  the 
hmnan  race.  Accordingly,  he  provided  for  the  possibility 
of  the  company  ceasing  to  employ  European  officers  and 
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diers  in  its  military  service.    He  probably  calculated        J  863. 
kt  the  time  was  not  far  distant  when   the   Imperial       Walsh 
^▼emment  would  be  required  by  necessity,  or  by  ex-    skcrktart 
diency,  to  enter  itself  into  the  Government  of  the  ter-  of  State  for 
orial  possessions  of  the  East  India  Company,  reducing  and  Another. 
e  East  India  Company  to  its  original  position  of  a 
ftding  corporation. 

Now,  in  order  to  accomplish  this  end^  Lord  Clive,  being 
>88e8sed  of  a  large  sum  of  five  lacs  of  rupees,  which  he 
ad  lent  to  the  East  India  Company  upon  its  notes  or 
aper,  induced  the  Nabob  of  Bengal  to  advance  for  a 
imilar  purpose  a  sum  of  three  lacs  of  rupees,  and  the 
ntlre  sum  of  eight  lacs  of  rupees,  together  with  some 
nterest  thereon,  amounting,  I  think,  to  24,000  /.,  was 
landed  over  in  effect  by  Lord  Clive  to  the  East  India 
Company ;  and  it  was  so  handed  over,  not  for  the  purpose 
rf  being  invested,  not  for  the  purpose  of  being  appro- 
priated or  set  apart,  so  far  as  the  principal  was  concerned, 
but  for  the  purpose  of  being  blended  with  the  general 
property  and  revenues  of  the  East  India  Company ;  but 
upon  the  terms  that  the  East  India  Company  should  be 
bound  to  provide,  and  apply,  an  annual  sum  of  money,  equal 
to  the  interest  on  the  three  principal  sums,  namely,  the  five 
*^  of  rupees,  the  three  lacs  of  rupees,  and  the  arrears  of 

• 

interest  at  the  rate  of  eight  per  cent,  (the  ordinary  current 
i^te  of  interest  in  India),  and  that  the  annual  sum  thus 
^'^^wured  by  that  rate  of  interest,  and  thus  to  be  annually 
pttd  and  provided  by  the  company,  should  be  applied  in 
luniifihing  pensions  to  disabled  and  retired  officers  and 
wldiers,  and  the  widows  of  those  who  had  fallen,  in  the 
Banner  prescribed  by  the  deed. 

Now,  my  Lords,  the  cardinal  question  on  which  this 
tse  appears  to  me  to  turn,  is  the  ascertainment  of  what 
really  the  trust  fund  created  by  tliis  deed.     It  has  been 
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1^         8uppo6ed  hj  the  MaMer  of  the  Rolls  Huit  the  whok  (^&« 
Wauh        principal  money  was  to  be  treated  as  a  tmsl  fkmd;  la^ 
Setretart     throughout  his  judgment  hiB  Honor  appean  to  have  le- 
of  State  for    garded  that  fund  as  if  it  had  a  rabetantiTe  independeni 
and  Another,  existence,  had  been  transferred  by  a  recent  Act  of  Par- 
liament, was  still  in  a  separate   and  distinct  state  ai 
existence  and  investment^  and  was  as  snch  capable  ai 
being  dealt  with,  subject  to  the  trusts  which  his  HoDOi 
supposed  to  hare  been  declared  or  oontinned  by  that  Ac^ 
of  Parliament. 

My  Lords,  I  cannot  concur  in  that  view  of  the  effiBc4 
of  the  deed,  or  of  the  transactioD  which  it  embofel 
There  is  no  trust  fund  so  far  as  the  prinripal  is  concerned 
The  East  India  Company  incurred  no  obligation  to  bb^ 
apart  or  to  keep  any  portion  of  its  rcTenue  in  a  disdsc^ 
form,  or  mode  of  investment.  The  only  trust  fund  is  dM 
annual  interest  which  the  East  India  Company  is  bonotf 
to  provide :  and  to  apply  that  is  the  object  of  the  tniiK< 
and  upon  that,  and  that  alone,  the  ubli^tions  of  the  dee^ 
attach. 

My  L->rd5.  the  duration  of  the  trust  is  upon  the  fice<F 
the  deed  perfectly  clear :  it  will  continue  so  long  as  thd^ 
are  objects  of  that  trust.  The  object*  of  that  trust  ir* 
t  qually  apf-arent  uj^^n  the  face  of  the  deed :  they  are  th^ 
European  officer?  and  soldiers  in  the  service  of  the  cooa- 
ivinv  disabled  bv  a^e,  or  bv  the  accidents  of  the  service; 
and  the  widows  of  thocie  who  died  in  that  service.  Thei©- 
lore,  so  koiT  as  the^e  dfsttris  q^e  trust  continue,  so  \oog 
has  the  trust  duradoa. 

My  L*  nis.  the  next  pixnt  which  is  okservmble  in  ptsa- 
i^.  :xii'l  which  roLlows  zznmediaxelT  from  what  I  tab 
l^^^e.  with  great  respect,  to  dexMminate  the  original  mit' 
arpreheasion  upon  which  the  decree  now  appealed  fit* 
:s  foondeU.  *s  the  rvertioa  laid  down  br  his  Honor  that 
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aw  T>ill  is  not  to  be  regarded  as  if  it  were  an  action  of        1803. 
sovenant  brought  by  the  representative  of  Lord  Clive  upon       Walsh 
the  covenant  contained  in  the  deed ;  but  is  to  be  treated     Secrbtafy 
M  if  it  were  in  the  nature  of  a  suit  for  the  retransfer  of  o^  Stats  for 
Ae  trust  fund.  and  Another. 

My  Lords,  on  the  contrary,  the  suit  itself  occupies,  in 

the  eye  of  a  court  of  equity,  the  precise  position,  and 

fills  the  character  which  an  action  at  law  would,  if  it  had 

been  brought  upon  the  covenant.     The  obligation  of  the 

East  India  Company  is  not  an  obligation  in  the  nature  of 

*  duty  of  retransfer,  which  may  be  the  subject  of  a  claim 

for  repetition ;  but  it  is    a    common  personal  contract 

entered  into  by  the  East  India  Company,  not  to  pay  out 

^  any  specific  fund — not  to  render  back  any  definite 

*nist  security — but,  out  of  its  general  revenues,  if  a  cer- 

Wn  event  should  happen,  to  repay  to  the  representative 

^f  Lord  Clive  such  a  sum  of  money  as  should  be  equal  to 

he  full  sum  of  five  lacs  of  rupees,  that  being  the  property 

''kich  had  been  the  subject  of  the  original  donation  by 

«ord  Clive. 

Idy  Lords,  if  that  be  the  nature  of  the  case,  the  ques- 
on  that  arises  upon  the  deed  is  one  simple  question 
'one;  namely.  Has  the  event  occurred  which  gives 
urth  to  an  action  or  demand  founded  upon  the  cove- 
ant? 

My  Lords,  that  event  is  expressed  in  the  covenant  in 
«e  following  way : — If  the  united  company,  after  the 
fear  1784,  should  cease  to  employ  a  military  force  in  its 
actual  pay  and  service  in  the  East  Indies^  and  also  ships 
for  carrying  on  its  trade  and  commerce,  then,  &c.  There 
*^two  things  here  combined.  One  of  them  occurred 
(*bout  which  there  is  no  controversy)  on  the  passing  of 
^6  Act  of  1833,  when  the  East  India  Company  ceased 
to  be  possessed  of  ships  for  carrying  on  its  trade  and  com- 
merce;  it  then  ceased  to  be  a  trading  or  commercial 
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1863.       company.     But  the  other  event  did  not  occur  until  after 

Walsh       the  passing  of  the  recent  Act,  when  the  company  ceafled 

Sbcretart    ^  employ   a  military  force,    because  the  troops   were 

of  Statb  for    taken  away  from  the  company,  which  was  disqualified,  by 

and  Another,  the  transfer  of  the  Government  to  the   Crown,  fronfi 

employing   any    military   force  in  its  actual  pay  and 

service  in  the  East  Indies, 

Now,  in  the  court  below,  there  appears  to  have  been 
no  controversy  as  to  whether  the  event  described  in  the 
deed  had,  or  had  not  occurred.     There  it  seems  to  hare 
been  taken  for  granted,  or  admitted  that  it  had  occurred* 
Before  your  lordships,  at  your  bar,  an  argument  was 
faintly  raised,  to  the  effect  that  the  thing  contemplated  by 
the  deed  was  a  voluntary  act  of  the  East  India  Componyy 
and  that  the  operation  of  the  Act  of  Parliament  being  in 
the  nature  of  a  proceeding  by  vis  major ,  could  hardly  b© 
regarded  as  coming  within  the  meaning  of  the  covenant. 
My  Lords,  I  apprehend  that  that  is  an  erroneous  posi- 
tion, and  that  we  have  no  right  to  limit  in  any  such  form 
as  that  suggested  by  the  argument,  the  natural  meaning 
and  effect  of  the  deed.     In  all  probability  Lord  CVirf,  the 
author  of  the  deed,  contemplated  the  cesser  of  the  employ- 
ment of  a  military  force  by  the  East  India  Company  in 
the  very  manner  in  which  that  has  happened,  namely* 
by  the  intervention  of  the  Home  or  Imperial  Govern- 
ment    But  the  Act  of  Parliament,  requiring  the  com- 
pany to  cease  to  employ  a  military  force  of  its  own,  cannot 
be  regarded  as  anything  in  the  nature  of  a  tort  or  wrong; 
and  therefore  the  company  must  be  considered  to  have 
properly,  duly,  and  in  a  manner  consistent  with  eveif 
obligation,  ceased  to  employ  a  military  force  in  its  actoil 
pay  and  service. 

ir,  therefore,  our  attention  in  this  matter  were  limited 
entirely  to  the  deed,  and  bounded  only  by  the  conmdera* 
tion  of  that  which  is  ibund  in  the  deed,  there  would  be  no 
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*slion  but  that  the  right  of  action  on  the  covenant        18B3. 

ixld  enable  Lord  C lives  representative,  eubject  to  the       Walbh 

strictive  words  contained  in  the  covenant  itself,  to  claim     gg^^^ 

id  recover  from  the  East  India  Company  the  five  lacs    of  State  for 
e  India 

^  rupees.  ^^  Another. 

Now,  my  Lords,  although  the  East  India  Company 
)ecame,  immediately  upon  the  execution  of  the  deed  of 
1770,  absolute  proprietor  and  owner,  with  no  fiduciary 
)bligation,  of  the  money  then  represented  by  the  com- 
pany's paper,  the  notes,  and  which,  on  the  surrender  of 
these  notes,  became  blended  and  mixed  with  the  general 
ftinds  of  the  company,  yet,  in  the  year  1833,  in  the 
•Iteration  that  was  then  made  in  the  condition  of  the 
company,  it  seemed  good  to  Parliament  that  all  the 
debts  and  liabilities  of  the  company  should  be  charged 
wpon  the  revenues  of  India.  We  must  therefore  look 
•t  the  matter  as  if  this  contingent  liability,  this  possi- 
hiKty  of  a  claim,  embodied  in  this  covenant,  came  then 
^thin  the  operation  of  the  words  of  the  Act  of  1833 ; 
wd  if  it  even  should  ripen  into  a  positive  demand,  it 
would  be  a  demand  which,  according  to  the  Act  of  1833, 
Would  have  to  be  satisfied  out  of  the  general  revenues 
^  the  East  India  Company. 

In  that  condition  of  things,  the  Act  of  1858  was 
Passed.  The  manner  in  which  the  Master  of  the  Rolls 
regards  this  Act  of  Parliament  I  have  already  adverted 
^  His  Honor,  as  it  appeared  to  him,  having  satisfactorily 
*frived  at  the  conclusion  that  there  was  a  trust  fund, 
ftat  the  covenant  must  be  regarded  as  a  trust  to  transfer, 
addresses  himself  first  to  the  inquiry  whether  this  Act 
f  1858  has  or  has  not  operated  a  transfer  of  that  sup- 
}6ed  or  assumed  trust  fund.  His  Honor  arrives  at  the 
Dclasion  that  the  trust  fund  is  transferred.  My  Lords 
lave  already  commented  upon  that  position,  which  is  a 
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1863.        necessary  consequence  of  the  originfti  erroneous  assomp 
Walsh       tion  in  point  of  construction  of  law,  and  the  consequeiiG 
Secr^aby     thereon  in  point  of  fact 

of  State  for        His  Honor  having  come  to  the  conclusion,  therefore 
and  Another.  ^^^^  *^®  trust  fund  is  transferred  to  the  Secretary  of  Sl»t< 

and  transferred  with  fiduciary  obligations  contained  i 
it,  next  inquires  whether,  upon  the  face  of  the  Act  < 
Parliament,  he  finds  anything  like  a  continuation  of  tfa 
original  trust,  or  rather  (speaking  with  greater  accunuy 
a  substitution  of  the  different  cesttds  que  trust,  or  objeGi 
under  a  difi^erent  denomination,  for  the  original  objecl 
of  the  supposed  trust.  And  his  Honor's  judgmez 
appears  to  have  been  founded  chiefly  on  a  considentio 
of  the  two  sections,  namely,  the  56th  and  the  58d 
sections. 

With  regard  to  the  56th  section,  my  Lords,  it  appetif 
to  me  with  submission,  that  it  is  the  only  part  of  the  Aet 
upon  which  anything  like  a  reasonable  argument  can  k 
founded  by  the  Kespondents.  The  portion  of  the  564 
section  upon  which  I  felt  for  some  time  the  force  (^  tk 
Kespondents'  argument,  consisted  in  the  particular  worf 
"  pensions  " — "  the  like  pay,  pensions,  allowances,  fl* 
privileges."  The  Master  of  the  Rolb  regarding  the  fW 
as  transferred,  interprets  the  word  **  pensions  "  as  co*" 
prehending  the  claims  upon  the  fund,  and  he  thereto 
arrives  at  the  conclusion  that  by  necessary  implicstki 
there  could  be  no  right  to  a  retransfer  of  that  assow 
trust  fund  if  it  be  transferred,  and  transferred  cum  o»if*9 
namely,  transferred  with  the  liability  of  a  right  ufssaff/i 
to  the  Queen's  forced  of  claiming  pensions  out  of  dit 
fund. 

If  your  Lordships  will  forgive  the  repetition,  I  wow 
point  out  to  you  that  the  moment  you  arrive  at  the  coft* 
elusion  that  there  is  no  such  trust  fund,  that  there* 
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Eming  in  the  world  more  than  personal  liability  on  the        Id03. 
^  of  the  company^  that  which  is  contended  for  by  the       Walsb 
aipondents  may  be  in  point  of  fact  conceded,  without    Sbj^ctart 
Bk±ing  any  prejudice  or  difficulty  in  the  way  of  the   of  Statk  fwr 
LXKX  of  the  Appellant.     Because,  let  me  suppose  that  |^  Another. 
are  was  no  external  thing  that  could  answer  this  word 
^xisions,''  in  the  56th  section^  save  those  pensions  that 
:e  described  and  acknowledged  by  the  trusts  of  the  deed 
1 1770,  yet  this  only  would  follow,  that  there  was  a 
nutanuationi  in  favour  of  the  transferred  troops,  of  the 
penaons  to  which  those  troops  in  their  original  ataiiu  and 
cinraeter  might  have  become  entitled.    But  the  pensions 
^  condnued,  would  be  pensions  payable  by  the  East 
lofia  Company,  and  pensions  which  the  general  revenues 
df  tbe  East  India  Company, '  now  transferred  to  the 
Secretary  of  State,  would  be  the  proper  fund  to  answer 
^discharge. 

My  Lords,  if  we  arrived  at  that  conclusion,  and  con- 
Med  in  amnibtis  the  argument  of  the  Respondents^  the 
pifiBtion  would  still  remain,  how  and  in  what  manner  is 
96  right  of  Lord  Clive  under  the  covenant,  arising  as  it 
■d  immediately  on  the  cesser  of  the  employment  of 
^Odnfi  by  the  East  India  Company^  affected  or  taken 
^7  by  anything  contained  in  this  Act  of  Parliament? 
iS  indeed  [that  claim  were  a  claim  for  retransfer  only, 
M  the  thing  claimed  had  been  transferred  and  settled, 
«e  argument  sustained  in  the  judgment  of  that  very 
timed  Judge,  the  Matter  of  the  Rollsy  would  have  pre- 
^ded.  But  if  the  subject  of  the  covenant  is  nothing  in 
i^  world  more  than  that  which  is  matter  of  personal 
^ibQity,  and  the  covenant  is  to  be  answered^  not  out  of  a 
Ipeeific  fund,  but  out  of  general  funds,  then  the  fact 
kt  the  pensions,  to  be  equally  answered  out  of  the 
Meral  fund,  are  themselves  continued,  will  not  in  the 

VOL.  X.  P  D 
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1863.        elightest  degree  prejudice  or  affect  ihe  right  of  llii 

Walsh      covenantee  to   bring  that  action^  and  proeecate  ifak 

Secretart    <^^&hn,  which  is  clearly  given  to  him  upon  the  eren. 

of  State  for   which  has  happened,  and  the  prosecution  of  which  tiw* 

and  Another,  is  not  a  word  in  this  Act  of  Parliament,  that  by  an; 

species  of  implication,  in  the  smallest  d^ree,  is  releaie< 

or  prevented. 

But,  my  Lords,  I  am  by  no  means  satisfied  that  A 
word  ^^  pensions  "  is  to  be  read  as  &e  argument  of  tfa 
Bespondents  would  require,  namely,  the  pensions  gifc 
by  the  deed  of  1770.  There  might  be  and  there  n 
indications  of  there  being  many  extrinoo  things  tlu 
would  answer  the  word  ^^  pensions,"  and  satisfy  its  met: 
ing,  without  assuming  that  it  was  intended  to  dena 
those  pensions  payable  under  the  deed  of  1770.  Am 
the  onus  would  lie  upon  the  Bespondents  to  prove  tb 
the  state  of  things  was  such  that  the  word  ''  penflion 
would  have  no  extrinsic  thing  to  answer  or  satisfy  3 
meaning,  save  the  pensions  under  the  deed  of  1770,  ^ 
onus  which  the  Secretary  of  State  for  India  has  by  : 
means  discharged. 

My  Lords,  another  argument  arising  upon  this  56 
section  was  this,  that  the  word  **  provisions,"  wh* 
occurs  in  the  latter  part  of  the  clause  in  connection  wi 
those  words,  namely,  *^  all  other  laws,  regulations,  tf 
provisions,"  must  be  taken  to  be  used  here  as  a  W0i 
comprehending  the  deed  of  1770,  and  the  provisb 
thereby  made  for  the  officers,  soldiers  and  widows.  B^ 
it  is  impossible  to  give  any  acceptation  to  that  sngg** 
tion.  The  word  ^^  provisions"  is  clearly  intended  hm^ 
indicate  the  ordinances,  rules,  directionis,  and  things  9^ 
dem  generis  with  those  things  denoted  by  the  words  wiJ 
which  it  is  found  in  company,  namely,  things  answQBi 
to  laws  and  regulations.     You  will  observe  also  that  il 


t 
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-^.^cedent  words  are  these,  not  that  the  forces,  and  the  IB03. 

hereafter  enlisting,  shall  have  the  benefit  of  the  Walsh 

"visions,  but  that  the  forces  and  persons  hereafter  en-  Sbcbbtary 


M^jog  shall  continue  and  be  subject  to    all  Acts  of  ofSTATsfor 
'liament,  laws  of  the  Governor-General  of  India  in   andAnoUier. 


/OXUQcil,  and  articles  of  war,  and  all  other  laws,  regnla- 

isoEkB,  and  provisions,  relating  to  the  East  India  Com- 

l^aay.    The  word  *' provisions,"  therefore,  was  clearly 

liere  not  intended  to  mean  anything  in  the  sense  in 

which  we  often  now  use  the  word  "  provisions,"  namely, 

li  a  material  benefit  in  the  form  of  an  allowance  of 

^pensions"  or  gratuity,  but  "  provisions'*  is  here  used  in 

4e  sense  of  regulations  or  rules  in  conformity  with  the 

meaning  of  the  other  words,  *•  laws  and  regulations.** 

The  argument  is  rested,  in  the  judgment  of  his  Honor 
^  Master  of  the  Rolls,  upon  the  words  of  the  58th  section. 
There  it  is  said  that  the  officers  who  are  transferred  from 
4e  East  India  Company,  for  the  purpose  of  the  legacy, 
AtU  be  so  transferred  without  prejudice  to  any  claims  of 
pcBdon,or  *' any  claims  on  the  various  annuity  funds  of 
^  Presidencies  in  India/^  which  they  might  have  had  if 
^  Act  were  not  passed.  My  Lords,  it  is  impossible  to  hold 
^  these  words  are  intended  of  necessity  to  designate,  or 
^  designate  the  particular  provisions  under  the  deed  of 
1770,  seeing  that  there  are  other  things  that  sufficiently 
•■Bwer  it ;  but  it  is  perfectly  immaterial  whether  they  do  or 
do Qoty  because  if  I  had  found  a  positive  declaration  by  the 
Itf^jiahkture,  in  clear  and  definite  language,  that  the  trans- 
ited troops  and  their  successors  in  the  service  should 
ilve  the  full  benefit  of  retiring  pensions  for  themselves 
flid  allowances  for  their  widows,  and  all  the  other  advan- 
itges  dengnated  by  the  deed  of  1770,  yet  such  positive 
eoactments,  unless  they  were  accompanied  by  an  enact- 
releasing  or  prohibiting  the  claim  of  Lord  Clwe^s 

dd2 
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lucd.        representative  under  the  covenant,  would  not  in  myvie^ 
Walsh       of  the  law,  and  of  the  operation  of  the  Act  of  Parliament, 
Secretary    ^^  ^^7  manner  have  availed  to  take  away  the  rigKt  o^ 
of  State  for   action  under  that  covenant,  either  directly  or  inffircctly- 
Aud  Another.  Not  directly,  certainly,  for  there  is  nothing  in  the  Act  of 
Parliament  in  the  emallest  degree  abrogating  a  private 
right     Not  indirectly,  because  even  if  those  words  hidL 
been  found  in  the  statute,  they  would  not  in  the  smaller^ 
degree  have  interfered  with  the  fund  on  which  the  claim  of 
Lord  Clive^B  representative  arises.   Nor  would  they  in  the 
smallest  degree  have  created  this  state  of  things,  namdyv 
the  impossibility  of  answering  the  enactment  without  re* 
sorting  to  the  fund  in  question. 

My  conviction,  therefore,  my  Lords  is,  that  this  vievr 
of  the  case,  which  was  the  view  taken  in  the  Court  bdoW 
by  his  Honor  the  Master  of  the  Bolh,  is  a  view  radically 
erroneous ;  and  that  the  error  originated  through  a  nu^* 
taken  assumption,  that  there  did  exist,  both  in  law  $00- 
in  fact,  a  separate  trust  fund,  and  that  that  separate  tni0^ 
fund  was  the  subject  of  the  chum  made,  under  the  coyo^ 
nant  in  the  deed,  by  the  bilL  That,  my  Lords,  I  coib^ 
ceive  is  a  mistaken  view,  both  of  the  facts  and  of  the  laW 
of  the  case.  And  it  follows  of  necessity  that,  consiBtently 
with  every  rule  by  which  these  Acts  of  Parliament  ough* 
to  be  interpreted,  especially  the  rule  that  they  should  b* 
so  interpreted  as  in  no  respect  to  interfere  with  or  pre- 
judice a  clear  private  right  or  tide,  unless  that  private 
riglit  or  title  is  taken  away  per  directum^  the  right  o» 
action  under  the  covenant  remains  unaffected.  Upo^ 
these  grounds,  I  must  therefore  advise  your  Lordships^ 
dissent  from  the  view  taken  by  the  Master  of  the  iWfc 
and  to  make  a  declaration  in  conformity  substantially^ 
the  prayer  of  the  bill. 

But  then,  my  Lords,  a  difficulty  arises,  and  that  difr 
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arises  from  the  circumstance  that  the  extent  and        1863. 
saration  of  the  covenant  in  the  deed  are  themselves       Walsh 
i-Cred  and  qualified  by  the  insertion  of  words  that  bind     sjcr^^,^ 
extent  of  the  right  of  action^  and  limit  the  damages    of  Statb  for 
3^  recovered  in  that  action :  and  which,  therefore,  in-    ^^^  AnoCbw. 
duce  the  necessity  of  ascertaining  how  much  will  re- 
in firom  time  to  time  to  be  disposed  of  by  an  applica- 
nt to  a  court  of  equity,  such  as  that  which  has  been 
lade  by  this  bill.     For  by  the  power  of  a  court  of  equity 
Aione  could  that  due  apportionment  be  made  which  could 
extricate  the  action  from  the  embarrassment  thrown  upon 
it  by  the  words  to  which  I  have  referred. 

Ifow,  my  Lords,  the  words  are,  that  these  five  lacs 
Aall  be  paid  to  Lord  CUve*e  representatives,  **  but  sub- 
ject, nevertheless,  with  the  interest  of  6ie  said  three  lacs 
tf  rupees,  in  the  proportion  the  sdd  sums  bear  to  each 
^ytfier,  to  the  payment  of  all  mxch  pensions  and  annuities^ 
&r  the  lives  of  the  persons  then  entitled  thereto  only,  as 
^tild,  at  the  time  such  event  should  happen,  be  payable 
<wit  of  or  chargeable  upon  the  trust  fund." 

It  becomes  necessary,  therefore,  to  ascertain  the  whole 
aumber  of  charges  on  the  aggregate  fund,  namely,  the 
"Jitcrest  at  eight  per  cent,  upon  the  eight  lacs  of  rupees, 
-wu  it  becomes  necessary  to  apportion  out  of  the  body 
<>f  those  pensioners  or  incumbrancers  that  relative  part 
^hich  is  properly  attributable  to  the  five  lacs ;  of  course 
wis  must  be  done  in  an  equal  ratio.  What  I  mean  to 
*^nvey  by  an  "  equal  ratio  "  is  this,  that  not  only  shall 
^  same  amount  of  pensioners  in  number  and  value  be 
•"Town  upon  the  five  lacs,  as  answers  the  just  proportion 
^hich  the  five  bear  to  the  eight,  but  also  that  in  ascer- 
taining the  objects  to  be  henceforth  attributed,  for  the 
piuposes  of  this  account,  to  the  five  lacs,  a  rule  shall  be 
kuad  to  make  those  objects — those  onera  equal  in  point 
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iBGd.       of  value  to  the  onera  that  will  bo  left  to  bo  anoWeTed  b^ 
WAum       the  three  lacs.     As  an  illustration  of  what  I  mean,  let  1110 
Seci^aiit    suppose  that  there  are  sixteen  pensioners;  then  of  thoi^ 
of  Statb  for  sixteen  pensioners,  if  they  were  all  of  the  same  age,  iA 
and  Another,  would  be  easy  to  take  five-eighths  and  attribute  them 


the  five  lacs,  leaving  the  remaining  tiuree-eighths  to  be 
tributed  to  the  three  lacs ;  but  if  there  are  many  pendoner^ 
of  a  variety  of  ages,  then  they  must  be  classified^  and  aim 
equal  proportion^  namely,  five-eighths  of  the  wlxde  of 
each  class,  must  be  attributed  to  the  five  lacs,  leaving  oa 
equal  proportion,  namely  j  three  eighths  of  the  whole,  to  be 
attributed  to  the  three  lacs. 

My  Lords,  I  have  endeavoured,  as  far  as  it  is  poenble 
to  express  them  in  words,  to  frame  certain  suggestioDi^ 
which  I  will  take  the  liberty  to  read  to  your  Lordships 
as  the  rule  to  be  adopted  by  the  Judge  at  chamben^  is   | 
ascertaining  those  several  proportions;  and  if  your  Lord* 
ships  approve  of  it,  the  course  I  should  recommend  yon 
to  adopt  would  be  this :  not  immediately  to  make  iheM 
words  part  of  your  final  order  by  your  vote,  but  appro^ 
ing  of  them  generally  for  the  purpose  of  your  preaeDt 
proceeding,  to  let  them  be  handed  to  the  parties  who  viD 
respectively  make,  if  they  think  proper,  such  observatioBi 
and  suggestions,  or  alterations  as  they  may  deem  right  iqNi 
them,  which  they  shall  be  at  liberty  to  hand  in  to  the  Oei 
of  the  Parliament,  who  will  ccxnmunicate  with  me;  ^ 
then^  my  Lords^  with  your  permisrion,  I  will  commnnicili 
with  your  Lordships  upon  those  suggestions,  and  the  fiW 
order  shall  then  be  in  that  manner  ascertained  and  setdei 

With  these  observations  I  will  read  the  form  in  wUi 
I  would  submit  that  your  Lordships'  order,  subject  ^ 
what  I  have  said^  should  be  ultimately  framed,  thai  it 
may  take  the  place  of  the  order  of  dismissal  pronomioei 
by  the  Master  of  the  JRoUs.  ^^  Declare  that,  subject  totk 
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rMnent  of  such  of  tho  annuities  and  pensions  properly        li30d. 

L   duly  granted  by  the  East  India  Company^  under  the      Walbh 

visions  of  the  deed  of  6th  April  1770,  before  the    Secmbtart 

Biog  of  the  Act  of  1858,  and  now  subsisting,  as  shall,   of  Statb  for 

ter  the  inquiry  hereinafter  directed,  be  found  to  be  ^^  Mother. 

"mhle  out  of  the  interest  of  the  five  lacs  of  rupees  in  the 

A  mentioned — the  Appellant,  as  representative    of 

rd  dive,  is  entitled  to  receive  from  the  Respondents 

)  full  sum  of  five  lacs  of  sicca  rupees.     Befer  it  to  the 

idge  in  chambers  to  ascertain  what  annuities  or  pen- 

ms  granted  by  the  East  India  Company  under  the 

^o£  April  1770,  were  in  existence  at  the  passing 

fthe  Act  of  1858,  and  are   now  subsisting,  and  to 

pportion  and  ascertain  such  of  them  as,  having  regard 

^  the  whole  amount  of  the  funds  applicable  under  the 

ied,  and  the  whole  number  of  the  pensions  subsisting 

fc  the  passing  of  the  Act,  ought  now  to  be  attributed 

h  ud  pud  olit  of  the  interest  of  the  said  five  lacs  of 


My  Lords,  I  will  stop  here  to  observe  that  the  words 
wreused;  "the  whole  amount  of  the  funds  applicable 
urier  the  deed,"  may  perhaps  lead  to  a  little  misappre- 
«Offlon,  because  your  Lordships  will  find  that  the  cove- 
til  in  the  deed  refers  only  to  the  five  lacs,  and  the  three 
WB^  and,  therefore,  I  apprdiend  that  the  24,128/.,  the 
>Mnt  of  interest  due  at  the  time  is  not  to  be  taken  into 
Booimt  It  shotdd  therefore  be, "  as,  having  regard  to  the 
lilacs  of  rupees,  and  the  whole  number  of  the  pensions 
Msting  at  the  passing  of  the  Act,  ought  now  to  be 
bibated  to,  and  paid  out  of  the  interest  of  the  said  five 
V  of  rupees.  And  declare  that  such  part  of  the  five  lacs 
■hall  not  be  required  by  its  interest  to  keep  down  the 
iriosis,  that  shall  be  so  apportioned,  such  interest  being 
ipaled  at  eight  per  cent,  and  also  such  parts  of  the  last- 
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1863.       mentioned  principal  funds  ^  (that  is  the  five  lacs)  ^  as  dull 

Walsh      he  from  time  to  time  released  hy  the  cesser  of  any  penooa 

Sbcrstart    ^^  pensions,  ought  to  be  paid  over  by  the  BespondentB  to 

«f  Stati  for  the  Appellant    And  decree  the  same  accordingly,  wiA 

and  Anotlier.  liberty  to  apply  to  the  Court  below,  from  time  to  time,  'm 

the  event  of  any  non-payment,  in  which  case  all  questkni 

<rf  interest  are  reserved.** 

My  Lords,  I  dare  say  the  parties  will  observe  thatibe 
possibility  of  some  of  the  pensions  that  were  apportioned, 
fiEtiling  between  thirty  days  after  tiie  pasdng  of  the  Act 
of  1858  and  the  present  time,  is  not  provided  tor,  sad 
they  might  possibly  clwn  interest  thereon*  But  I  tfaiak 
in  a  matter  of  this  kind,  in  which  it  is  impossible  to  pro* 
ceed  without  an  apportionment,  your  Lordships  wif^ 
not  have  been  advised  to  accede  to  tiuit  descriptioii  ef 
claim ;  I  therefore  mention  it  only  for  the  purpoee  f€ 
precluding  that  head  of  claim. 

Farther,  let  the  Respondent  pay  to  the  Ajq^iellaBt  his 
costs  of  suit  up  to  and  including  tiie  hearing  before  ^ 
Master  of  the  Bolls,  and  reserve  further 
and  subsequent  costs. 

Lord  Brougham: 

My  Lords,  I  take  quite  the  same  view  of  the 
which  my  noble  and  learned  friend  has  taken,  aod  fsf 
the  reasons  which  he  has  assigned.  I  had  some 
doubt  at  one  time  upon  the  different  modes  of 
used  in  describing  the  cesser  of  emjdoyment  by  the  Ei^ 
India  Company  of  military  and  naval  forces,  the  ooi 
being,  '^that  in  case  it  should  lumpen  that  the  tti 
company  after  a  certain  date  mentioned  should  cease  ti 
employ  a  military  force  in  the  actual  pay  and  serfiees 
the  company  in  the  East  Indies,  and  also  ships  fiir 
carrying  on  the  company's  trade  and  commerce,"  and  the 
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ber  being,  ''that  in  case  it  shall  so  happen  that  the        jons. 

aodled  CcMnpany,"  not  "  should  cease  to  employ,"  but,       Walbh 

siioahl  have  no  military  force  in  their  actual  pay,  or    ^     ^- 

^  1  Sbcrktary 

mace",  then,  00  and  so  shall  happen.    But,  upon  farther   of  State  for 

■aaderatioB,  I  rather  think  that  the  latter  clause  which  ^^^  jl^'Jh^i. 

liaye  now  read  aids  the  construction  to  be  put  upon 

.e  other,  and  that  '^  shall  cease  to  employ  a  military 

s^oe,"  must  be  taken  to  mean  ''  shall  in  any  way  cease 

\  employ,"  just  as  in  Hcn^  same  way  the  former  clause 

aid, ''  shall  have  no  military  force."    I  think  that  aids 

»dier  than  obscures  the  construction.      My  noble  and 

baned  friend  has  stated  that  the  parties  will  be  enabled 

to  giye  in  their  suggestions;  of  course  they  must  un- 

<kntand  that  it  is  not^any  suggestion  as  to  the  number 

« amount  of  the  pensions  that  they  are  to  be  allowed 

to  give  in,  but  a  suggestion  as  to  the  mode  and  manner 

tf  ascertaining  them. 

Lord  WendeydaU: 

My  Lords,  I  agree  entirely  in  the  opinion  which  has 
i>€eii  already  expressed  by  my  noble  and  learned  friend 
on  the  Woolsack,  and  by  my  noble  and  learned  friend 
^ko  preceded  me,  that  the  decree  of  the  Master  of  the 
A«fif  should  be  reyersed. 

The  first  question  in  the  case  is  as  to  the  construction 
^  the  deed  of  the  6th  April  1770,  between  the  East 
'Uia  Company  and  Lord  Clive.  I  think  there  is  not 
Mf  proper  trust  of  the  sum  of  fiye  lacs  of  rupees, 
i»62,833  6  s.  Sd.,  with  interest,  at  the  rate  of  eight  per 
4flioL,  constituted  in  the  East  Lidia  Company  for  the 
ienefit  of  certain  objects,  who  are,  undoubtedly,  the 
European  officers  and  private  men  employed  in  the  East 
!ipdiii   Company's  military   and    marine  service.      But 
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1863.        whether  there  is  or  is  not  any  proper  trust,  there  ii  im- 

Wal8h       questionably  a  covenant  between  the  company  and  JmA 

Secretary     Clive,  suable  upon  as  a  covenant,  to  repay  the  five  kei 

of  State  for    of  sicca  rupees  and  interest.    And  the  principal  qnestki 

ftnd  Another.  ^^^  whether  the  events  have  occurred  upon  which  tint 

sum  was  payable. 

The  event  was  expressed  to  be.  In  case  at  anj  tiitt 
after  the  commencement  of  the  year  1784  the  unitel 
company  should  cease  to  employ  a  military  force  in  ill 
actual  pay  and  service  in  the  East  Indies,  and  shipi  for 
carrying  on  trade  and  commerce ;  then,  as  soon  as  fti 
event  should  happen,  the  company  covenanted  to  pay  ti 
Lord  Clive  or  his  executor  for  his  0¥m  use,  at  Ai 
Treasury  in  Calcutta,  the  five  lacs,  &c.,  subject  to  il 
such  pensions  and  annuities,  for  the  lives  of  the  penott 
then  entitled  thereto  only,  as  should  at  the  time  suchefeali 
should  happen  be  payable  out  of,  or  chargeable  upon  Ai 
said  trust  fund,  according  to  the  true  intent  and  meaniag 
of  that  deed. 

It  is  perfectly  clear  to  me  that  the  deed  reserves  s 
right  to  pensions  and  annuities  to  the  then  existiiy 
I^ensioners  and  annuitants  only,  who  have  bees 
already  admitted  and  received  as  such.  And  I  dudt 
that  the  section  on  which  so  much  argument  took 
place  at  the  bar,  the  56th  section  of  the  Act  i 
1858  (21  &  22  Vict.,  c.  106),  giving  the  new  militiir 
and  naval  forces  of  the  Crown  the  pensions  and  prifi- 
leges  of  the  old  Indian  forces  of  the  company,  oamfll 
possibly  be  construed  to  alter  the  terms  of  the  prinU 
contract  with  Lord  Clive,  and  to  give  a  right  to  claim  i 
part  of  the  fund  to  be  reserved  for  them.  That  daM 
refers  no  doubt  to  other  pensions,  if  any. 

Has  the  event  then  arisen  upon  which  the  five  laff 
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\eB,  &c,  subject  to  existing  charges,  were  cove-        18^ 
to  be  paid  P    If  it  has,  the  balance  must  be  paid      Walsh 
I  Lord  Clives  representatives,  and  they  have  a    Secretary 

)  sue  for  it.  of  State  for 

India 
nk  it  clear  that  the  event  has  happened,  because  and  Another. 

he  conunencement  of  the  jear  1784,  and  on  the 
;  of  the  Act  of  21  &  22  Vict,  c.  106,  the  East 
IJompanj  ceased  to  employ  a  military  force  in  its 
pay  and  service  inr  the  East  Indies.  And  had 
r,  in  June  1834,  ceased  to  employ  ships  for  carry- 
its  trade  and  commerce. 

MB  contended  that,  looking  at  the  precise  words  of 
renant,  the  cesser  must  have  been  intended  to  be 

the  company  held  the  Government  of  the  JSast 
;  for  the  payment  of  the  sum  was  to  be  at  their 
ly  at  Calcutta;    and  that,  in  its  proper  sense, 

to  exist  at  the  same  time  that  the  event  hap- 
But  I  have  no  doubt  that  the  true  meaning  of 
tenant  is,  that  the  money  should  be  repaid  to 
Tlive,  subject  to  existing  interests,  at  the  time  that 
w  objects  of  the  intended  charity,  the  European 
f  the  Company,  should  cease  to  be  supplied ;  and 
16  place  of  actual  payment  was  not  an  essential 
f  the  covenant.  I  think,  therefore,  that  the  Ap« 
;  would  have  now  a  right  to  recover  against  the 
iidia  Company  if  it  still  possessed  the  funds ;  and 
he  undoubtedly  has  against  the  Respondent,  the 
sr  for  India,  The  judgment  of  the  Master  of  the 
dieiefore,  ought  to  be  reversed, 
r  much  the  Appellant  ought  to  recover  then,  be- 
a  question.  If  the  East  India  Company  has  kept 
>iint  of  the  number  of  the  annuities  which  have 
ranted  out  of  the  trust  fund,  and  the  duration  of 
of  the  annuitants,  there  will  not  be  the  least 
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1863.  difficulty  in  ascertaining  how  much  ought  to  be  p 

Walsh  the  Appellant  as  the  annuities  drop.     But  if»  as  it  ii 

Secretary  S^^^^f  ^^  company  has  not  kept  such  an  account) 

of  State  for  is  a  serious  difficulty  to  be  contended  with.     If  A 

and  Anothen  ^^  ^^  ^^'  ^  ^^  number  of  the  annuities  woi 

peculiarly  within  the  knowledge  of  the  defendant 
burden  of  proof  woiild  fall  upon  them ;  and  if  they 
not  satisfy  it»  and  show  present  charges  on  the  fi 
an  equal  amount^  I  am  much  inclined  to  think  th 
Plaintiff  would  recover  the  full  amount.  But  as 
probably  too  strong  a  view  of  the  rights  of  the  App 
I  entirely  agree  that  the  case  should  be  disposed  of 
manner  suggested  by  the  Lord  Chancellor. 

Lord  Chelmsford: 

My  Lords,  the  questions  which  have  to  be  detei 
in  this  case  are,  first.  Whether  the  event  has  oo 
upon  which  the  five  lacs  of  rupees,  of  which  the  Dii 
of  the  East  Lidia  Company  were  the  trustees,  und 
deed  of  the  6th  April  1770,  are  by  the  covenant  con 
in  that  deed  to  be  repaid  to  Lord  Cltve,  or  his 
sentatives.  And,  second.  Whether  niwiiming  the 
rence  of  that  event,  the  Act  of  21  &  22  Vict,  i 
*^  for  the  better  government  of  India,^^  has  deprive 
Appellant  of  the  right  to  repayment. 

Upon  the  first  question  it  is  unnecessary  to  cc 
the  circumstances  which  led  to  the  creation  of  i 
called  the  Clive  Fund,  or  the  motives  which  ii 
Lord  Clive  to  institute  it,  farther  than  they  are  dii 
by  the  deed  itself.  By  the  recitals  in  the  dc 
declares  his  intention  to  establish  a  provision  for 
of  the  officers  and  private  men  employed  in  the  o<Mi 
service  as  should  be  disabled  by  age,  war,  or  disea 
tracted  during  their  service."     And  that  this  p 
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va8  intended  to  apply  exclusively  to  the  company's  troops        18G9. 

appears  most  clearly  from  the  proviso  and  covenant  for       Walsh 

its  cesser  in  the  event  of  the  company  ceasing  to  employ    s^r^xart 

a  military  force  "  in  their  actual  pay  and  service."     Has  of  State  for 

tbe  company,  then,  within  the  meaning  of  the  covenant,   and  Another. 

eeased  to  employ  such  military  force  ?    It  is  unnecessary 

to  consider  the  bearing  upon  this  question  of  3  8c  4  WilL 

4|C  85,  because  it  appears  to  have  been  conceded  in 

ttgument  that  after  that  Act,  the  East  India  Company 

iffl  continued  to  have  troops  in  its  pay  and  service,  and 

tkt  the  employment  of  a  military  force  by  the  company 

^  not  terminate  until  the  passing  of  the  Act  21  &  22 

Vict.,  c  106.    By  that  Act  the  military  and  naval  forces 

^'tlie  East  India  Company  were  converted  into  the 

i^n  military  and  naval  forces  of  Her  Majesty,  and  the 

taipany  had  no  longer  any  military  force  in  actual  pay 

turf  service. 

The  event  contemplated  by  the  deed  has  thus  arisen. 

Bat  it  is  contended  that  this  event  has  been  brought 

fktai  by  means  entirely  different  from  those  which  the 

Ittties  had  in  view,  and  which  are  not  within  the  spirit 

ttrf  meaning  of  the  covenant     It  is  said  that  the  evident 

'Btention  was  that  the  five  lacs  of  rupees  should  be  repaid 

^7  if  the  company,  retaining  the  same  authority  and 

portion  which  it  possessed  at  the  time  of  the  execution  of 

^  deed,  should,  by  a  voluntary  act,  cease  to  employ  a 

^tary  force  ;  but  that  it  was  the  Act  of  21  &  22  Vict, 

^  106,  which  deprived  the  company  of  all  its  former 

tadiority  and  powers  of  government,  and  transferred  its 

^tary  force  to  the  Crown  by  the  will  of  Parliament, 

lad  80  was  not  the  voluntary  cesser  of  the  employment 

if  that  force  by  the  company. 

But  the  answer  to  this  argument  seems  to  be,  that  if  this 
'MB  the  intention  of  the  parties  it  has  not  been  expressed. 


the  words  of  the  coTeoant  are  fully  satisfied 
event  in  whatever  maimer  it  has  been  prodno 
question  then  is,  whether  the  Act  of  Parliamentwl 
Noned  the  event,  on  which  the  liability  under  the 
ariseB,  has  also  token  away  the  benefit  of  it  from  t 
sentalive  of  Lord  Clive.  The  Matter  of  the  1 
of  opinion,  that,  according  to  the  constmctio 
deed  of  1770,  "  the  five  lacs  of  rupees  were  «  ti 
in  the  hands  of  the  East  India  Company,  and  tha 
ing  to  the  plmn  construction  of  the  39th  se 
explained  by  the  rest  of  the  Act,  and,  by  the  gene 
and  purport  of  it,  this  trust  fund,  in  common 
other  trust  funds  held  by  the  East  India  Coni 
the  Government  of  India,  passed  to  Her  M^ei 
applied  to  the  some  purpose."  Kow  upon  this  it 
observed  that  his  Honor's  judgment  proceeds  al 
npon  the  foundation  of  there  being  a  specific  ti 
which  could  be  transferred  by  the  Act  of  Parlii 
the  Crown ;  whereas,  as  it  was  rightly  stated  : 
ment,  there  was  no  such  distinet  and  separate  f 
a  mere  charge  upon  the  revenues  of  India,  to  be 
to  the  payment  of  the  pensions  according  to  the 
the  deed,  the  amount  to  be  repaid  in  a  certw 
The  39th  section  of  the  Act,  therefore,  eeems  hi 
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^yeooaskb  Tested  in  Her  Majesty.    It  is  to  the  42nd  sec-        1863. 
um,  providing  for  contracts  and  covenants  existing  at  the     *  Walsh 
ime  of  the  passing  of  the  Act»  that  this  description  pro-    g     ^* 
erly  belongs.     That  section  enacts  ^'that  all  debts  of  of  State  for 
le  company  and  all  sums  of  money  "  (to  take  the  most  ^^  Another, 
eneral  expressions)  which  if  this  Act  had  not  been 
iBsed  would  have  been  payable  by  the  company  out  of 
hio  revenues  of  India  in  respect  or  by  reason  of  any 
lovenants  {inter  alia)  then  existing^  shall  be  charged  and 
dkiVgeable  upon  the  revenues  of  India  alone. 

It  was  argued  for  the  Respondents,  that  as  the  Act 

itMlf  produced  the  event  upon  which  the  liability  on  the 

COTOumt  arose,  it  is  not  the  case  of  a  debt  or  sum  of 

BKmejr  which,  if  the  Act  had  not  passed,  would  have  been 

piTible  by  the  company,  but  a  liability  which  arises  by 

Ae  passing  of  the  Act.     This  argument,  however  inge- 

MB,  cannot  prevail  against  the  obvious  intention  of  the 

I  Ii<^gifllature  to  keep  alive  all  covenants  and  contracts  and 

'  idHiities  of  the  company  upon  them,  and  to  make  them 

ibugeable  upon  the  revenues  of  India  alone,  as  the  same 

todd  have  been  if  the  Act  had  not  passed. 

But  it  is  said,  although  the  67th  section  of  the  Act 
Voold  have  given  a  remedy  for  the  enforcement  of  the 
iovenant  against  the  Secretary  of  State,  yet  by  the  pro- 
^HooB  of  the  Act  the  five  lacs  of  rupees  cannot  now  be 
ildsmed,  but  must  be  retained  to  satisfy  pensions  in 
^&vour  of  future  claimants  whose  rights  are  expressly 
iMred  to  them  by  the  Act.  By  the  covenant  the  re- 
llqrment  of  the  five  lacs  of  rupees  is  to  be  subject  '^  to 
lie  payment  of  all  such  pensions  and  annuities  for  the 
htB  of  the  persons  then  entitled  thereto  only  as  shall  at 
be  time  such  event  shall  happen  be  payable  out  of  or 
bsigeable  upon  the  said  trust  fund,"  words  which  pre- 
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1869.        ▼ent  the  possibility  of  any  future  claimants  upon  the 
Walsh        ^u^d. 
^     ^-  But  it  is  contended  that  by  the  56th  and  5dth  section0 

of  State  for  of  the  Act,  the  rights  of  future  claunants  are  reserved, 
a  d  Another  ^  ^™*  ^^^  particular  consideration  of  the  39th  section 
which  was  supposed  to  aid  this  view,  because  it  seems  to 
me  to  be  clear  that  the  words  '^  the  benefit  of  aU  [con- 
tracts, covenants,  and  engagements/'  in  that  section  mean 
that  these  contracts,  &c.  maj  be  enforced  bj  the  Crown 
as  thej  might  have  been  by  the  company,  if  the  Act  had 
not  passed.  The  parts  of  the  56th  and  58th  sections  re- 
lied upon  are,  in  the  56th  section,  the  words  ^'  that  the 
military  and  naval  forces  of  the  East  India  Company  shall 
be  deemed  to  be  the  Indian  military  and  naval  forces  of 
Her  Majesty,  and  shall  be  entitied  to  the  like  pay,  pen- 
sions, allowances  and  [privileges,  and  the  like  advantages 
as  regards  promotion  and  otherwise,  as  if  they  had  con- 
tinued in  the  service  of  the  said  company  ;^  and  in  the 
58th  section  the  words  '^  and  the  transfer  of  any  person 
to  the  service  of  Her  Majesty  shall  be  deemed  to  be  a 
continuance  of  his  previous  service,  and  shall  not  preju- 
dice any  claims  to  pension  or  any  claims  on  the  various 
annuity  funds  of  the  several  Presidencies  in  India,  which 
he  might  have  had  if  this  Act  had  not  been  passed.**  The 
word  '^  pension"  in  both  these  sections  was  a  good  deal 
dwelt  upon  in  the  course  of  the  argument.  On  one  side 
it  was  asserted  that  there  was  nothing  to  which  this  word 
could  apply,  except  the  Clive  fund.  On  the  other,  it  was 
said  that  there  were  pension  funds  in  the  company's  mili- 
tary service  to  which  the  word  would  be  more  properly 
applicable.  I  am  not  disposed  to  lay  much  stress  upon 
this  word.  Whatever  the  disputed  fact  may  turn  out  to 
be,  I  have  no  doubt  that  the  word  was  introduced,  not 
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rith  reference  to  any  particular  fund^  but  as  one  of  several        1863. 
eneral  words  intended  to  continue  to  the  East  India       Walbh 
Company's  forces  when  transferred  to  the  service  of  Her     g    ** 
Iijcstj,  all  the  benefits  of  whatever  description  which    of  State  for 
liey  previously  enjoyed.     The  first  part  of  the  56th  sec-  ^^  Another, 
ion  applies  to  the  existing  military  and  naval  forces  of 
lie  East  India  Company,  and  secures  them  against  any 
Rjodice  which  might  otherwise  arise  from  their  change 
f  aervice.    The  latter  part  relates  to  persons  thereafter 
iGitbg,  and  makes  them  subject  to  the  laws,  regular 
mB,  and  provisions  relating  to  the  East  India  Company's 
Aary  and  naval  forces. 

I  did  not  quite  follow  the  argument  upon  the  words 
iUl  be  deemed  to  be  the  Indian  military  and  naval 
lees  of  Her  Majesty,"  and  ^^  the  transfer  of  any  person 
die  service  of  Her  Majesty  shall  be  deemed  to  be  a 
Btinuance  of  his  previous  service,  and  shall  not  preju- 
M  any  clums  to  pensions."  But  it  seemed  to  me  to  be 
■Bted  that  they  in  some  manner  perpetuated  the  right 
the  company's  troops,  transferred  to  the  Crown  upon 
B  Clwe  fund ;  i^inst  the  express  words  of  the  deed  of 
70 ;  and  under  the  56th  section,  that  persons  thereafter 
fisting  into  the  India  Company's  service  would  also  have 
daim  upon  this  fund.  I  think  this  latter  view  of  the 
aet  of  the  section  was  afterwards  abandoned,  but  re- 
Boe  was  still  placed  upon  the  word  '^provisions"  as 
Bdently  pointing  to  the  Clive  fund,  in  case  the  word 
NDflions "  in  the  previous  part  of  the  section  did  not 
pty  to  it.  But  looking  to  the  company  in  which  this 
id  **  provisions  "  is  found,  it  seems  clearly  to  relate  to 
ttars  connected  with  the  discipline  and  regulation  of 
troops ;  and  at  all  events  not  to  stipulations  contained 
irivate  deeds  and  covenants.  And  besides,  this  word 
tmaions "  is  found  in  that  part  of  the  section  which 
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1863.       applies  to  persona  '^  thereafter  ^nlistiiig,*'  who  are  now 
Walsh      admitted  not  to  have  any  claim  upon  the  CUve  fiind;  and 

Sbcretart   ^6^6^01^®  ^^  ^  of  ^o  importance  to  ascertain  its  exact  ^ 
of  Statb  for  meaning. 

and  Another.  ^^^  question  is  whether^  allowing  as  wide  a  meaning^^ 
to  the  general  words  of  the  Act  as  thej  ought  properly-^ 
to  receive,  and  regarding  the  manifest  intention  of  th< 
legislature  that  the  military  forces  of  the  East 
Company,  when  transferred  to  the  service  of  Her 
jesty,  should  be  secured  in  the  enjoyment  of  ever] 
benefit  and  advantage^  of  whatever  description,  whic 
they  previously  possessed,  it  can  be  held  that,  against  th< 
express  words  of  a  covenant  providing  that  upon  a  givei 
event,  (that  has  occurred),  a  fund  shall  cease  with 


to  all  except  those  who  were  at  the  time  enjoying  th  ^e 
benefit  of  it,  that  fund  was  intended  to  be  perpetuate- ^d 
and  must  now  continue  to  subsist  for  the  satisfaction  cz^i 
future  chums,  which  never  could  have  arisen  under  dxLC 
covenant     I  think  that  looking  to  the  whole  scope  aaL*^ 
object  of  the  Act,  it  cannot  be  said  that  the  legislatiisr« 
intended  to  interfere  with  the  rights  of  the  representati^^ 
of  Lord  Clive,  under  the  deed  of  1770,  and  that  the  evex^t 
has  occurred  upon  which  he  is  entitied  to  the  five  lacs  ^^ 
rupees,  subject  to  the  rights  of  the  existing  annuitaiB.^Ca 
and  pensioners  upon  the  fund. 

Undoubtedly,  this  must  give  rise  to  an  inquiry  »^ 
tended  with  some  difiiculty.     It  was  contended  for  tk*^ 
Appellants,  on  the  authority  of  Lupton  v.  White,  (jj)  th^ 
as  the  company  had  confounded  the  five  lacs  of  rupees  wi'i^ 
their  own  funds,  and  applied  them  together,  so  as  to  fc 
undistinguishable,  the  proper  course  would  be  to  chaig 
the  Respondent  with  the  whole  of  the  five  lacs  of  rupee 

{g)  U  Ves.  432. 
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leaving  him  to  shew  what  specific  pensions  were  charged        1863. 
upon  the  Clive  fund,  which  probably  would  be  wholly      Wauh 
out  of  his  power.    But  the  course  thus  suggested  is  at    Sbcrotart 
▼iriance  with  the  argument  of  the  Appellants,  that  there  o^  State  for 
never  has  been  what  was  called  an  ear-marked  Clive  fund,  and  Another. 
For  the  principle  which  was  sought  to  be  applied  in 
yftm  V.  White,  was  stated  by  Lord  Eldon  to  be  "  that 
if  a  man  having  undertaken  to  keep  the  property  of 
iBother  distinct,  mixes  it  with  his  own,  the  whole  must 
loth  at  law  and  in  equity,  be  taken  to  be  the  property  of 
Afi  other,  until  the  former  puts  the  subject  under  such 
Wnmstances  that  it  may  be  distinguished  as  satisfactorily 
nit  might  have  been  b  efore  that  unauthorized  mixture  upon 
impart"    The  case  of  the  Appellants  is  in  part  founded 
flprn  the  fact  that  there   was    no  undertaking  on  the 
JMof  the  company  to  keep  the  five  lacs  of  rupees  distinct 
ftom  its  own  property,  and  therefore  that  there  was  no 
tamthorized  mixture  of  property  upon  which  the  equity 
QQntended  for  could  arise. 

My  Lords,  I  agree  with  my  noble  and  learned,  friend 
Mtke  Woolsack  as  to  the  mode  of  disposing  of  this  case, 
M  as  to  the  inquiries  which  ought  to  be  directed  con- 
^iient  upon  the  declaration  of  the  right  of  the  Ap- 
Nlant. 

The  Solicitor- General : 
Before  your  Lordship  puts  the  question,  perhaps  you 
liD  pardon  me  if  I  make  one  remark.  No  notice 
in  been  taken,  in  what  has  fallen  from  your  Lordships, 
F  the  fact  that  two  claims  were  made  by  the  Bill 
id  persevered  in  at  the  time  when  the  printed  case  was 
It  in  here,  and  that  one  of  them  was  abandoned  at  your 
vdships'  bar.     That  claim,  which  I  refer  to,  was  the 

£  £  2 
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1863.  claim  of  5-8th8  of  the  sum  of  24,128 1    I  would  submit 

Walsh  to  your  Lordships,  whether  your  Lordships  should  not 

Sbcretart  continue  the  dismissal  of  the  Bill  as  to  that  claim,  and 

of  State  for  whether  that  matter  has  been  taken  into  your  Lordships' 

and  Another,  consideration,  with  regard  to  the  subject  of  costs. 

The  Lord  Chancellor. — If  the  Secretary  of  State  for 
India  had  conceded  any  part  of  the  claim,  that  might  be 
material;  but  the  Secretary  of  State  has  conceded  no  part 
No    additional   cost  has  been  thrown    upon    the  Re- 
spondents by  reason  of  that  claim  being  made,  which  has 
not  been  sought  to  be  maintained  at  the  bar.     I,  there- 
fore, do  not  think  that  we  ought,  on  that  account,  to  vaiy^ 
our  declaration  on  the  subject  of  costs.     The  Secretary^ 
of  State  sought  for  the  dismissal  of  the  Bill  with  costs, 
and  he  must  now  obtain  the  same  equity  which  he  was 
entitled  to  at  the  original  hearing. 

The  following  Order  was  afterwards  entered. 

That  the  decree  of  the  Master  of  the  Rolls  be 
reversed :  And  it  is  declared,  that,  subject  to  the 
payment  of  such  of  the  annuities  and  pensions  duly 
granted  by  the  East  India  Company,  under  the  provi- 
sions of  the  deed  of  the  6th  of  April  1770,  before  the 
passing  of  the  Act  of  the  21st  and  22d  Vict.^  c.  106 
(1858),  "  for  the  better  Government  of  India^^  and  now 
subsisting,  as  shall,  under  the  inquiry  hereinafter  di- 
rected, be  found  to  be  payable  out  of  the  interest  of  the 
five  lacs  of  rupees  in  the  said  deed  mentioned,  the  Appel* 
lant,  as  representative  of  Robert,  the  first  Lord  Clioey  is 
entitled  to  receive  from  the  Respondent,  Her  Majesty's 
Secretary  of  State  in  Council  of  India,  the  full  snm  of 
five  lacs  of  sicca  rupees ;  and  that  it  be  referred  to  the 
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Judge  In  Chambers^  to  whom  the  cause  Is  attached,  to  1B6d. 
iscertain  what  annuities  or  pensions  granted  by  the  East  Walsh 
[ndia  Company,  under  the  said  deed  of  the  6th  of  April  g^cRETART 
1770,  were  in  existence  at  the  passing  of  the  said  Act  of  of  State  for 
he  2l8t  and  22d  Vict,  c.  106  (1858),  and  are  now  sub-  ^^  Another, 
isting,  and  to  apportion  and  ascertain  such  of  them  as, 
laying  regard  to  the  whole  amount  of  the  eight  lacs  of 
npees  applicable  under  the  said  deed,  and  the  whole 
lumber  of  the  pensions  subsisting  at  the  passing  of  the 
aid  Act,  ought  now  to  be  attributed  to  and  paid  out  of 
he  interest  of  the  said  five  lacs  of  rupees ;  and  that  such 
Art  of  the  five  lacs  of  rupees  as  shall  not  be  required  by 
ts  interest  to  keep  down  the  pensions  that  shall  be  so 
pportioned,  such  interest  being  computed  at  eight  per 
ent.  per  annum,  and  also  such  parts  of  the  last-mentioned 
principal  funds  as  shall  be  from  time  to  time  released  by 
he  cesser  of  any  pension  or  pensions,  ought  to  be  paid 
►ver  by  the  Secretary  of  State  in  Council  of  Indian  to  the 
Appellant ;  with  liberty  to  the  Appellant  to  apply  to  the 
Zowrt  below,  from  time  to  time,  in  the  event  of  any  non- 
)ayment,  in  which  case  all  questions  of  Interest  are  re- 
lerved.  And  that  the  Secretary  of  State  in  Council  of 
India  do  pay  to  the  Appellant  his  costs  of  suit  up  to  and 
ncluding  the  hearing  before  the  Master  of  the  Rolls. 
\nd  that  the  farther  consideration  and  subsequent  costs 
}e  reserved.  And  that  the  cause  be,  and  is  hereby  re- 
mitted back  to  the  Court  of  Chancery,  to  do  therein  as 
shall  be  just  and  consistent  with  these  declarations, 
ilrections,  and  this  judgment. 

Lords'  Journals,  21  May  1863. 
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1863. 

Corporation. 

Bjfe  Law, 
Bankruptcy. 
Insolvency. 

Pleading, 

Mandamus, 

Quo 

Warranto, 


Tbe  Queen  on  the  Prosecution^  ^  ^^^. 

of  Kay  Dinsdale       -       -J 


in  Error. 


The  Wahdens  and  Assistants]  j^  ^    , 
of  the  Saddlers'  Company/    ^ 

A  bye-law  of  a  corporate  company  declared  that  ^  no  person  who 
has  become  a  bankrupt,  or  otherwise  insolvent,  shall  hereafter  be 
admitted  a  member  of  the  court,  unless  it  be  proved  that  such 
person  after  his  bankruptcy  or  insolvency  has  paid  his  debts,  or 
shall  have  established  a  fair  and  honourable  character  for  sev 
years  subsequent  to  his  bankruptcy  or  insolvency :'' 

Hbld,  that  these  words  must  be  taken  to  mean  not  mere  inabilit; 
to  pay  debts  in  full,  but  inability  proved  by  some  outward  act, 
notorious  or  avowed  insolvency,  such  as  a  public  stoppage  in  busi 
ness,  or  the  calling  together  of  his  creditors,  and  obtidning  time, 
terms  of  indulgence,  or  entering  into  a  deed  of  composition,  so  as 
mark,  as  a  distinct  fact,  a  period  of  time  from  which  the  inaolvenej^K^y 
like  the  bankruptcy  might  be  computed. 

Per  Lord  Cranwwih :  This  interpretation  alone  could  make  the  by 
law  good. 

Where,  therefore,  a  person,  duly  qualified  as  a  freeman,  was  elected 
member  of  the  court,  being  at  that  time  in  insolvent  ci 
and  was  admitted  to  office,  and  was  afterwards  declared  a  bankrupi 
it  was  held  that  h^  did  not  come  vdthin  the  meaning  of  the  by 
law. 

After  election,  but  before  being  admitted,  the  person  elected 
asked  by  the  clerk  of  the  company  (though  it  was  not  a 
in  the  return,  and  did  not  appear  in  evidence,  that  the  question 
put  by  the  authoiity  of  the  court)  whether  he  was  solvent, 
which  he  answered  that  he  was  as  solvent  as  any  member  of  thi 
court,  and  could  pay  20  s,  in  the  pound.    This  representation 
false,  and  was  afterwards  made  the  ground  of  a  resolution  of  tktf 
court,  passed  without  notice  to  him,  to  remove  him  from  office ; 

Held,  that  the  insolvency  here  was  not  within  the  meaning  of  th9 
bye4aw ;  that  the  false  representation  was  not  one  which  affected 
his  eligibility,  and  consequently  that  having  been  duly  elected  and 
admitted  to  the  office,  his  removal  without  being  heard  in  his  de* 
fence  was  erroneous. 

A  person  validly  elected  to  an  office  and  admitted  to  it^  cannot  be 
removed  from  it  without  notice. 

The  charter  of  the  company  gave  the  wardens  and  assutants  thereof 
power  to  make  such  bye-laws  as,  according  to  their  sound  dis- 
cretion, should  be  for  the  good  government  of  the  general  body  : 


\ 


CASES  IN  TH£  HOUSE  OF  LORDS.  405 

•rLord  WensUydaU:  Underthischarter  a  bye-law  made  by  them  1863. 

would  be  valid,  though  it  might  have  the  effect  of  limiting  the  i«he*"SuBKN 

Dumber  of  peraons  eligible  to  office  by  Buperinducing  new  qualifi-  ^^ 

cations,  as  to  which  the  charter  was  silent.  Saddlbbs' 

vr  Lord  Wensleydale :  In  order  to  show  a  valid  objection  to  the  Compaitt. 
admittance,  after  election,  the  return  should  have  stated  an  insol- 
vency within  the  true  meaning  of  the  bye-law. 


In  the  36th  year  of  the  reign  of  Charles  2,  a  charter 
as  granted  to  the  Saddlers'  Company^  of  which  the  parts 
laterial  to  the  present  case  were  these: — That  there 
lould  be  appointed  from  among  the  freemen  of  the 
>mpany  practising  the  art  or  mystery  of  saddlers  four 
ersons^  who  should  be  called  the  wardens  or  keepers  of 
le  company,  and  20  other  persons^  who  should  be  called 
ssistants.     That  it  should  be  competent  for  the  wardens 
ad  assistants,  or  the  major  part  of  them,  for  reasonable 
iuses,  for  his  ill  government,  or  ill  conducting  of  himself, 
>  expel  or  remove  from  oiBSce  any  warden  or  assistant, 
hen  another  was  to  be   elected.     That  the  wardens, 
3gether  with  eight  or  more  of  the  assistants,  might  make 
iws  for  the  good  government  of  the  wardens,  &c.,  and  of 
11  others  of  the  mystery,  such  laws,  &c.,  not  being  re- 
agnant  to  the  laws  and  statutes  of  the  kingdom,  nor  to 
[le  customs  of  the  City  o{  London,  nor  to  the  jurisdiction 
nd  privileges  of  the  mayor  and  commonalty. 

On  the  23d  April  1799,  the  wardens  and  assistants 
lassed  the  following  bye-law : — "  That  no  person  who 
Afl  become  a  bankrupt,  or  otherwise  insolvent,  shall 
lereafter  be  admitted  a  member  of  the  Court  of 
Assistants  of  this  company,  unless  it  be  proved  to  the 
latisfaction  of  the  court  that  such  person,  after  his  bank- 
ruptcy or  insolvency,  has  paid  and  satisfied  his  creditors 
lie  whole  of  their  debts,  or  shall  have  established  a  fair 
ind  honourable  character   for  seven  years  subsequent 

£  £  4 
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1863.       to  such  his  bankruptcy  or  insolvency,  to  the  satisfSEUstion 
The  Queen   of  the  court,  or  the  majority  of  them.^ 
Saddlers'        ^  ^®  early  part  of  the  year  1849  there  was  a  vacancy 
Company,    among  the  assistants  of  the  company.     At  a  court  ol 
wardens  and  assistants  held  on  the  23d  April  ld49j 
several  freemen  were  named  as  eligible,  and  Kay 
dale  was  elected  a  member  of  the  court  of  assistants.—- 
The  resolution  to  elect  him  was  confirmed  at  the 
subsequent  court,  held  on  the  25th  July  1849.     On  th( 
24th  September  1849,  Giles  Clarke y  the  clerk  of  the  com- 
pany, put  to  Dinsdale  a  question  as  to  his  solvency, 
which  Dinsdale  (who  did  not  then  know  that  he  had  beei 
elected)  answered  that  he  was  quite  as  solvent  as  an] 
man  of  the  court,  and  able  to  pay  his  creditors  20  s.  L 
the  pound.     After  that  date  Mr.  Clarke  caused  DinsdaP^Se 
to  be  siunmoned  to  attend  a  meeting  of  the  next  court, 


be  held  on  the  20th  October  1849,  and  then  to  take  orr^n 
himself  the  office  of  assistant.  On  that  day  Mr.  Clarh^^ 
communicated  to  the  court  the  question  he  had  put,  an^  ^ 
the  answer  he  had  received.  Dinsdale  attended  on  th — -mQ 
same  day,  took  the  oaths  required  by  the  charter,  an—  -^ 
was  duly  admitted  to  the  office.  He  afterwards  attende-  '^ 
two  meetings  of  the  court,  and  acted  in  his  office.  0-  ° 
the  30th  November  1849,  Dinsdale  was  declared  a 
rupt,  in  respect  of  d^ts  due  long  before  his  answer 
to  Mr.  Clarke.  On  the  20th  December  the  wardens 
assistants  held  a  meeting  to  which  Dinsdale,  though 
one  of  the  assistants  entitled  to  attend,  was  not 
moned,  and,  at  that  meeting,  without  any  notice  given 
him,  he  was  declared  to  be  removed  from  his  office 
assistant.  That  office  confers  on  the  holder  eligibility 
be  apiK)inted  by  ballot  to  the  office  of  Renter  Warden, 
which  he  would  receive  the  funds  of  the  company,  and  of 
Prime  Warden,  in  which  he  would  have  great  authority  io 
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lie  control^  management,    and   expenditure    of  those 
unds. 

In  November  1852,  Dinsdale  applied  to  the  Court  of 
Queen's  Bench  for  a  mandamus  to  restore  him  to  the  office 
>f  assistant  of  the  Saddlers'  Company.  The  mandamus 
laving  issued,  a  return  was  made,  setting  forth  very  fully 
he  above  facts,  and  insisting  that  Dinsdale  had  ^^  ill  con- 
iucted"  himself,  and  that  he  had  been  lawfully  excluded 
rom  the  court  of  assistants.  The  plaintiff  in  mandamus 
raversed  the  return,  denying  any  ill  conduct,  not  deny- 
Dg  the  answer  to  Clarkcy  nor  the  subsequent  adjudica- 
ion  of  bankruptcy ;  bat  insisting  that  the  court  had 
10  right  to  expel  him  in  the  manner  and  under  the  cir- 
cumstances thus  stated.  The  case  was  tried  before  Lord 
Campbell  at  the  sittings  after  Michaelmas  Term,  1858, 
?hen  a  special  verdict  was  agreed  to  be  settled.  The 
pecial  verdict  set  forth  the  above  facts,  and  found  that 
Dinsflale*&  representation  as  to  his  solvency  was  false 
md  fraudulent.  The  special  verdict  was  afterwards 
krgued,  and  a  peremptory  mandamus  awarded  (a).  This 
lecision  was  reversed  in  the  Exchequer  Chamber  (fi). 
rhe  present  proceeding  in  error  was  then  brought  (c). 


1R63 
The  Queen 

V. 

Saddlers' 
Company. 


Mr.  Gibbons  (Mr.  Laurie  and  Mr.  Sewell  were  with 
him)  for  the  plaintiff  in  error. 

There  has  not  been  here  any  thing  done  on  the  part  of 
he  plaintiff  in  error  which  affords  a  lawful  justification 
or  his  removal  from  office.     He  had  been,  without  any 


(a)  30  Law  Jour.,  Q.B.,  186.  See  a  translation  of  the  charter  of 
Tharles  2.    Id.  180  n. 

(6)  Id.  194. 

(c)  The  Judges  were  summoned,  and  Lord  Chief  Justice  Co(Mttm^ 
jord  Chief  Baron  Polloci,  Mr.  Justice  Williams^  Mr.  Baron  Mar- 
m,  Mr.  Justice  CrompUm^  Mr.  Justice  Willety  and  Mr.  Justice 
llacibum  attended. 
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1863.         interference  on  liis  part,  duly  elected.    If  not  disqnalifi^ 
TheQnE£N    before  election,  he  could  not  be  disqualified  after  il 
Saddlbbs*      T^  King  v.  Hearle  (d).  The  King  v.  Clarke  (e) ;  and  S 
CoiiPANT.      Thei  King  v.  Slatford  (/),  where  a  supposed  ground  mm 
objection  on  account  of  insolvency  existed^  it  was  sai^. 
^^  This  is  a  mandamus  to  admit  and  swear  him :  th< 
return,  by  way  of  excuse,  that  the  person  is  not 
fied,  which  is  no  good  excuse.''   The  same  rule  was  states 
in  2%e  King  v.  Doncaster  {g\  where  it  was  said,  **  As  'Xh 
was,  in  fact,  elected,  it  is  not  a  good  return  to  a  mandanrn^mi 
for  restoring  him,  to  say  that  he  was  incapable  of  beu^ 
elected."    In  The  King  v.  Lyme  Regis  (A),  Lord  Mcau- 
Jield  said  that  after  election  '^  they  could  not  remoye 
for  want  of  an  ori^al  title."     The  Plaintiff  was,  there- 
fore, entitled  to  a  peremptory  mandamus,  for  the  return 
was  falsified,  Buckley  v.  Palmer  (i ). 

Secondly,  there  is  nothing  in  the  facts  stated  on  the 
return  to  disqualify  him  from  holding  office.  The  quali- 
fication required  by  the  charter  is,  that  he  shall  be  a 
freeman  of  the  company ;  he  was,  and^is  so.  The  bye- 
law  created  another  qualification,  not  for  election  but  for 
holding  office  after  election ;  it  was  therefore  altogether 
illegal.  The  statement  made  by  the  Plaintiff  was  not  fiJse 
at  the  time  it  was  made,  but  even  if  it  had  been,  it  was 
not  material,  and  could  not  affect  his  right  to  the  office, 
for  the  assistants  did  not  rely  upon  it  when  they  elected 
him.  Mason  v.  Ditchboume  (J) ;  Feret  v.  HiU{h);  Vet' 
non  T.  Keys  (/).  In  fact,  he  was  admitted  because  he  was 
the  senior  freeman  of  those  who  were  nominated.  There 
was  no  fraud  here,  but  had  there  been  any  it  was  too 

(d)  I  Sir.  625.  (h)  1  Dong.  80,  83. 

(e)  2  East,  75,  83.  (t)  2  Salk.  430. 

If)  Comberb.    419,    420 ;    5         (j)  1  Moo.  &  Rob.  460. 

Mod.  316.  (k)  15  Conu  Ben.  Rep.  207. 

(g)  Sayers,  40.  (/)  12  East,  632. 
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late  to  be  acted  on  after  tiie  election  and  admission^  on        ^^* 
ike  principle  laid  down  in  White  v.  Garden  (m),  where  it    The  Quexn 
was  held  that  after  goods  had  passed  into  the  hands  of  a     Saddlers' 
bon&Jide  purchaser^  it  was  too  late  for  the  original  vendor     Company. 
to  allege  that  they  had  been  obtained  from  him  by  a  third 
person  through  fraudulent  representations. 

The  bye-law  is  bad.  It  disqualifies  a  man  who  is  quali* 
fied  by  the  charter,  and  is  therefore  in  excess  of  the  power 
possessed  by  the  corporation  to  make  bye-laws,  Norria  v. 
Stops  {n);  The  King  v.  Ginever(o).  The  principle  is 
thus  stated  in  Grant  on  Corporations  (/?).  ^^  A  bye-law 
may  regulate  the  enjoyment  of  a  right  if  the  restraint 
which  it  imposes  on  the  exercise  of  the  right  be,  upon 
the  whole,  for  the  general  benefit  of  the  corporation ;  but 
to  impose  an  additional  qualification  on  those  who  have 
an  inchoate  right  to  the  freedom  of  the  corporation  was 
considered  an  infraction  of  the  rule,  and  therefore  a  bye- 
law  with  that  object  was  held  to  be  invalid ;"  and  many  cases 
are  referred  to,  among  others.  The  King  v.  Tappenden  (y)  ; 
The  King  v.  Tunwell  (r) ;  Lee  v.  Wallis  (i).  (Lord 
Brougham :  Suppose  the  bye-law  had  said  that  he  should 
not  be  admitted  if  he  had  been  convicted  of  a  misde- 
meanour.) That  might  be  the  case  of  an  exception, 
which  would  prove  the  rule.  There  would  then  be  a 
legal  judgment  upon  him,  and  it  might  come  within  the 
reasoning  of  Lord  Mansfield  in  The  King  v.  Liverpool  (t), 
where  it  was  distinctly  held  that  bankruptcy  alone  would 
not  justify  removal  from  the  office  of  common  council- 
man, but  that  the  cause  for  removal  must  be  one  of  a  just 
and  lawful  kind;  and  there  too,  as  in  this  case,  the 
ground  that  the  common  coimcilman   would  have  the 

(m)  10  Com.  Ben.  Rep.  919.  (q)  3  East,  185. 

(f»)  Hob.  211.  (r)  3  Doug.  207. 

(o)  6  T.  R.  732.  (*)  1  Lord  Ken.  292 ;  Say  er,262. 

(/>)  p.  80.  (0  2  Burr.  723,  732. 
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The  Queen 

Saddlers' 
CoMPAinr. 


management  of  the  corporate  fonds^  was  relied  on.    Ce 
tainlj  mere  insolvency  is  not  sufficient.     The  Queen 
Owen  (m),  and  ITie  King  v.  Chitty  {vi).     The  word  **in80 
yency"  does  not  describe  the  state  of  a  man's  circ 
stances^  but  a  condition  of  things  settled  by  law.     At  th 
time  the  bye-law  was  passed^  there  was  no  such  thing 
a  status  of  insolvency  known  to  the  law.     Bankruptcy 
was  known^  but  insolvency  was  not.     The  bye-law  m 
therefore  bad  on  account  of  uncertainty. 

Finally  9  the  Plaintiff  had  a  right  to  be  heard,  and 
was  removed  without  being  heard.  In  Hie  King 
Gaskin  {w)y  a  return  to  a  mandamus  to  restore  was  he 
insufficient^  because  it  did  not  state  that  the  party 
been  summoned  to  answer  to  the  charge  before  he  w 
removed.  (Lord  Wensleydale. — If  he  was  ever  possesocs^i  ^ 
of  the  office^  he  could  not  be  removed  without  hearin^^g« 
The  question  is  whether  he  ever  was  lawfully  po88esses:^=^cl 
of  it.)  He  had  been  duly  admitted ;  being  once 
he  could  not  be  removed  by  a  vote  of  the  corpora^ 
without  a  hearing.  For  the  purpose  of  removal,  it  is 
solutely  necessary  to  proced  by  quo  warranto.  Bagg*s 

Mr.  Rochfort  Clarke  (Mr.  Knowles  was  with  him) 
the  Defendants  in  error. 

The  great  question  is,  whether  this  is  a  good  bye-lai 
The  case  of  The  King  v.  Liverpool  (x),  has  been 
understood.     The  real  question  there  was,  whether 
ruptcy  was  a  cause  of  disqualification  at  common  law,  fc^-i' 
no  bye-law  existed  in  that  case  to  make  it  so.     Here  i^ 
does  exist ;  it  is  in  accordance  with  the  enactments  ii> 
the  5  &  6  fVill.  4,  c.  76,  s.  52,  and  is  therefore  a  good 
bye-law.     So  The  King  v.  Chitty  (y)  is  inapplicable  here, 


(ti)  15  Q,.  B.  Rep.  478. 
(v)  5  Ad.  &  £1.  609. 
(w)  8  T.  R.  209. 


(x)  2  Barr.  723, 732,  735. 
(y)  6  Ad.  &  £1. 609. 
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or  that  depended  on  the  28th  section  of  the  statute,  and        1^- 
0  that  section  specified  all  the  intended  disqualifications.    The  Queen 
Old  did  not  specify  the  one  which  was  said  to  affect  the     Sapdlers' 
>eT8on  whose  election  was  in  question  there,  his  election      Company. 
v^as  held  valid. 

This  bye-law  is  in  accordance  with  the  52d  section  of 
he  Muxiicipal  Corporation  Act,  with  the  52  Geo.  3,  as 
o  elections  of  Members  of  Parliament,  since  enforced 
)y  other  statutes,  and  with  the  decisions  of  the  Court  of 
Chancery,  which  have  removed  persons  from  being  trus- 
eee  on  account  of  their  being  insolvents.  It  cannot 
herefore  be  contended  that  the  bye-law  is  imreasonable. 
Lnd  in  The  King  v.  Liverpool^  two  things  are  remarkable, 
urst,  that  ^^  insolvency  "  is  again  and  again  spoken  of  as 
k  disqualification,  although  what  are  now  called  the  in- 
olvents'  statutes  did  not  then  exist,  and  next,  that  every 
oe  of  the  judges  relied  on  the  facts,  that  Clegg  was  only  one 
f  the  common  councilmen,  and  so  could  only  vote  with 
he  rest  upon  the  money  matters  of  the  corporation,  and 
hat  he  had  not  "  the  collecting  of  the  money,"  nor  **  the 
ingering  of  it,"  nor  *^  the  management  of  it,"  all  which 
hings  the  Plaintiff*  will  have  here  in  his  capacity  of  one 
f  the  wardens. 

It  is  no  objection  to  this  bye-law  that  it  may  diminish  the 
lumber  of  the  eligible.  Classes  of  persons  may  not  be 
purposely  excluded  by  a  bye-law,  but  a  bye-law  which 
equires  a  qualification  may  be  good,  though  it  may  have 
he  effect  of  occasioning  such  an  exclusion.  The  King 
\  Hie  College  of  Surgeons  (z) ;  The  King  v.  The  CoU 
fge  of  Physicians  (a).  (Lord  Brougham. — Might  not 
he  words  of  this  bye-law  exclude  a  man  who  paid 
9s.   \\d.  in  the  pound?)      Such   an   extreme  result 

(s)  2  Burr.  802.  (a)  7  T.  R.  282. 
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might  follow  wherever  any  rule  was  laid  down ;  but  her 
the  rule  is  not  exclusively  directed  to  payment  of  the  20  ««. 
in  the  pounds  for  the  establishing  of  a  good  character  focH 
a  certain  period  is  made  equivalent  to  such  full  payment...idK 
Such  a  test  of  respectability  is  extremely  proper^  espe— 
cially  with  respect  to  such  an  office.     In  a  case  of  this. 
kind,   TTie  King  v.  The  College  of  Physicians  (6), 
Mansfield  refers  to  usage  as  justifying  a  bye-law  (c]^ 
Here  the  Plaintiff  was  a  member  of  the  corporatioii>  an 
as  such  knew  the  law^  and  a  corporation  has,  with  r 
gard  to  its  own  members,  a  power  of  making  laws  whic 
it  does  not  possess  with  regard  to  strangers.     Hesketh 
Braddock  (d). 

The  Plaintiff  cannot  be  treated  as  having  been  admitt^s^sd 

to  this  office.  JnTheKingY.  The  College  of  Physicians  {i ), 

Mr.  Justice  Yates  said,  that  merely  being  qualified 
being  an  actual  member  did  not  make  him  one.    The  me 
vote  of  the  majority  did  not  make  this  Plaintiff  a  member 
the  Court  of  Assistants,  if  he  was  not  in  law  entitled  to 
one.   Even  the  case  of  TTie  King  v.  Chitty  (f)  does  not  co 
tradict  that.     If  the  Plaintiff  was  not  in  office,  the 
here  is  good,  and  the  principle  in  Doe  and  Johnson  v.  Ba     ^" 
tup  (g)  applies,  namely,  that  having  obtained  possessid^^ii 
wrongfully,  he  must  give  it  up  before  he  can  be  allow^^^ 
to  set  up  a  legal  title.     Here  the  Plaintiff  never  was  lai^^" 
fully  in  office,  and  so  could  not  be  said  to  be  removed,  f^c^r 
he  got  in  by  fraud,  and  fraud  can  confer  no  rights.    Ther^^* 
fore  he  was  not  entitled  to  be  tried  at  alL     The  cas^^ 
cited  on  the  other  side  are  those  where  the  objection  yr^^ 
something  collateral,  or  where  the  estate  had  passed,  as3<^ 
by  fiction  of  law,  was  in  the  person,  and  could  not  T>« 
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(b)  4  Burr.  2186. 
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(d)  3  Burr.  1847. 
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en' out  of  him  but  by  a  trial.  Such  were  the  cases 
Stewart  v.  Aston  (Ji) ;  Vernon  v.  Keys  (i) ;  White  v. 
rden  (J) ;  Feret  v.  Hill  (A) ;  and  such  appears  to  be 
principle  adopted  in  Flight  y.  Booth  {I). 
Then  it  is  said  that  the  proceeding  ought  to  be  by  quo 
TantOy  and  Bagg^s  case  (m)  was  relied  on.  But  that 
)  was  before  the  statute  9  Anne^  c.  20^  which  gave  a 
\  in  mandamns,  and  so  before  the  time  when  the 
ties  could  take  issue  on  the  return.  It  was  that  which 
dered  a  proceeding  by  quo  warranto  necessary.  The 
le  observation  applies  to  ITie  King  v.  Chester  (n). 
b  The  King  v.  Blooer,  (p)  was  after  the  statute^ 
.  that  was  a  proceeding  by  mandamus,  and  the  parties 
eed  to  try  the  merits  on  a  feigned  issue.  The  King  v. 
shin  (jai)  itself  admits  the  principle  which  The  King  v. 
iderUy  {q\  and  The  King  v.  Campion  (r)  had  in  fact 
iblished^  that  the  court  may  look  at  the  proceedings 
mselves  to  see  whether  there  had  been  a  good  cause 
removal.  There  had  been  a  good  cause  here.  In 
e  King  v.  Griffiths  (s)  it  was  declared  that  the  court 
lid  not  grant  a  peremptory  mandamus  to  restore^ 
ler  such  circumstances^  that  the  party  seeking  to  be 
bored  must  be  removed  immediately  afterwards^ 
ugh  in  a  more  formal  manner.  The  King  v.  Axhridge  {£) 
o  the  same  effect ;  and  to  that  extent  The  Kins:  v. 
skin  may  be  considered  as  overruled.  In  The  King 
London  (u)  a  mandamus  to  restore  was  refused  be- 
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I)  8  Ir.  Com.  Law  Rep.  35. 

I)  12  East,  632. 
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cause  there  was  shown  to  have  been  a  good  cause  a 
suspension.  The  King  v.  Ward  (v)  ;  The  King  v.  Lym 
Regis  {to) ;  and  Frost  v.  Chester  {x)  are  inapplicable  here. 

Then  as  to  the  word  "  insolvent,"  it  is  said  not  to  be 
in  the  bye-law  in  the  sense  of  describing  a  man's  cir-- 
cumstances,  but  in  that  of  describing  a  legal  condition  o 
things.     If  there  is  any  doubt  as  to  its  meanings  tl 
meaning  may  be  attributed  to  it  which  will  give  effe 
to  the  bye-law ;  The  Poulter^s  Company  v.  Phillips  (y^ 
where  the  words  "  any  person  "  received  a  particular 
ing,  in  order  to  give  effect  to  the  general  intention  of 
bye-law.    The  London  Tobacco  Pipe  Makers*  Company 
Woodroffe  {z)y  in  several  instances  affirms  the  same  hil 
So    here^    such   a   meaning    ought    to    be    given 
the  word  "  insolvent,"  as  to  render  effectual  a  bye-! 
passed  in  accordance  with  the  principle  adopted  in 
statutes,  and  plainly  tending  to  promote  the  good 
vemment  of  the  corporation. 

Mr.  Gibbons  replied. 

The  Lord  Chancellor  moved  that  the  following  qu 
tions  should  be  put  to  the  Judges : 

First.  Is  the  bye-law  good  in  law  ? 

Secondly.  Regard  being  had  to  the  facts  stated  in  tJt^^ 
verdict,  was  the  Plaintiff  removable  under  the  hjeAmr^f 
assuming  it  to  be  good  in  law  ? 

Thirdly.  Ought  the  Plaintiff  to  have  been  heard  pH'C* 
viously  to  removal  ? 

Fourthly.  Having  regard  to  the  facts  stated  in  tiH^ 
verdict,  ought  the  court  below  to  have  granted  * 
peremptory  mandamus  ? 
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(v)  2  Str.  893. 
(to)  Dougl.  80, 83. 
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1863. 
Ilr.  Justice  Blackburn :  ApnTli. 

'  Lords^  in  order  to  answer  your  Lordships'  first   _,,  "T" 
...  1  •1111         The  Qubbh 

lon^  it  IS  necessary  to  determine  what  the  foye-law  «. 

I.   If  a  bye-law  were  now,  in  1863,  made  in  the  same     CoMRiur^ 

I,  it  might  very  plausibly  be  contended  that  in  con-        

\g  the  words  **has  been  a  bankrupt,  or  become  BLAloKBtJiw. 
wise  insolvent,"  we  must  limit  the  word  ^^ insolvent" 
insolvent  ejusdem  generis  with  a  bankrupt;  that  is 
fr,  to  a  person  who  had  obtained  the  benefit  of  the 
rent  Debtors  Act,  or  compounded  with  his  creditors 
'  the  bankrupt  laws ;  and  that  a  person  who  had 
'  stopped  payment,  or  committed  any  overt  act  of 
'ency,  and  still  continued  in  apparent  credit,  though 
rcumstances  in  fact  were  such  that  he  was  imable 
^  all  his  creditors  20  5.  in  the  pound,  was  not  insol- 
within  the  meaning  of  the  bye-law ;  and  I  cannot 
link  that  the  argument  in  the  judgment  of  the  Ex^ 
ler  Chamber,  that  the  bye-law  is  not  unreasonable, 
rected  to  support  a  bye-law  in  which  the  word 
Ivent "  is  used  in  this  limited  sense ;  and  if  the 
aw  could  be  construed  in  this  limited  sense,  I  am  by 
sans  prepared  to  say  it  is  unreasonable.  But  the 
aw  now  in  question  was  made  in  1799,  when  there 
10  such  system  as  now  exists  for  discharging  insol- 
lebtors;  and  I  think  the  bye-law  made  then  must  be 
rued  so  as  to  include,  under  the  term  **  insolvent," 
son  who  was  in  fact  not  able  to  pay  all  his  creditors 
in  the  pound,  though  he  appeared  to  pay  his  way, 
hough  his  inability  was  not  known  to  the  public ; 
d,  unless  the  bye-law  has  this  more  extensive  con- 
don,  the  present  case  is  not  brought  within  it 
e  dates  appear  on  the  special  verdict:  they  shew 
lis  actual  bankruptcy  was  after  he  was  de  facto  fully 
sisession  of  the  office.  And  the  bye-law  cannot  apply 
►L.  X.  F  P 
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1863.        in  this  case^  unless  the  state  of  things  fonnd  by  the  Yer~ 

The  QusBN    diet  to  have  existed  on  29th  Julj  1849^  yis.,  ''  beiirr 

Saddlebs*     ^  insolvent  circumstances  and  unable  to  pay  his  creditofii^ 

Company.     20*.  in  the  pound,**  is  becoming  insolvent  within  tM 

Mr.  Justice    meaning  of  the  bye-law ;  so  that  if  the  bye-law  could 

Blackburn,    construed  in  the  more  restricted  sense,  there  would 

very  short  answer  to  this  case.  The  question  propo^ 
by  your  Lordships,  therefore,  seems  to  me  to  be,  whetl^^ 
the  bye-law,  understood  in  the  more  extended  sense^  U 
reasonable,  and  I  think  it  is  not. 

It  frequently  happens  that  a  person,  who  believes  him- 
self to  be  very  rich,  is  in  truth  not  able  to  pay  20 «.  in  tbe 
pound,  and  this  without  any  fault  on  his  part     An  un- 
expected disaster  may  have  destroyed  property  situated 
in  some  distant  part  of  the  world ;  and  the  unfortunate 
man,  who  thought  he  owned  property  of  great  value, 
may  learn  some  morning  that  weeks  before  a  hurricane 
destroyed  his  plantation,  or  that  the  mutineers  in  Indk 
had  burned  his  indigo  factories,  or  that  the  United  States 
Bank  in  which  he  held  stock  had  stopped  paymeut,  or 
that  the  State  of  Pennsylvania  has  refused  to  pay  its 
debts,  and  so  his  bonds  which  he  valued  high  had  become 
of  little  value,  and  consequently  that  he  had,  since  that 
disaster  happened,  unconsciously  been  '*  insolvent "  in 
this  sense,  without  the  least  suspicion  of  the  &ct    I 
have  referred  to  these  examples  because  they  all  hate 
occurred  in  my  own  time;  but  many  similar  examples 
might  be  put   It  is  no  part  of  the  bye-law  that  the  insol- 
vent should  know  of  his  insolvency,  if,  in  fact,  it  existed; 
and  the  fact  is  by  the  bye-law  made  an  absolute  disquali- 
fication ;   so  that  if  such  a  disaster  as  I  have  supposed 
happened  abroad  the  day   before   the    election,  then, 
though  the  person  elected  were,  by  the  aid  of  friends  or 
otherwise,  to  succeed  in  paying  his  creditors  in  fuUia 
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ever  so  short  a  time  after  the  election,  he  is  to  be  abso- 
lately  ineligible ;  I  cannot  think  that  reasonable. 

In  the  present  case  the  agent  of  the  wardens  and 
assistants,  on  the  24th  September  1849,  inquired  of 
Dinsdak  if  he  was  solvent ;  the  answer  made  was,  that 
he  was  as  solvent  as  any  man  in  the  court,  and  able  to 
pay  his  creditors  20  s.  in  the  pound.  This,  it  is  found  by 
the  verdict,  was  untrue,  to  his  knowledge ;  and  on  the 
bankruptcy  which,  two  months  afterwards,  ensued,  he 
only  paid  2$.  Sd,m  the  pound,  and  the  jurors  have  found 
that  this  representation  was,  on  his  part,  fraudulent. 
But  though  this  was  the  particular  case,  we  must,  in  con- 
ndering  the  reasonableness  of  a  bye-law,  look  to  what 
would  be  generally  tiie  case ;  and  it  seems  to  me  that  a 
bye-law  is  unreasonable  which  authorises  an  inquiry  of 
this  sort  into  tiie  affairs  of  a  trader  still  continuing  to 
sarry  on  his  trade,  especially  when,  as  in  the  present 
Base,  the  inquiry  is  to  be  made  on  behalf  of  his  competi- 
tors, or,  at  all  events,  is  to  be  made  on  behalf  of  those 
sarrying  on  the  same  trade.  I  do  not  think  that  any 
trader,  even  if  convinced  that  his  assets  would  enable 
[iim  to  pay  much  more  than  20  s,  in  the  pound,  would 
like  to' be  called  upon  to  give  proof  of  his  ability  to  pay 
20#.  in  the  pound  to  his  rivals  in  business.  The  value  of 
the  property  of  a  trader,  and  the  goodness  of  the  debts, 
irhich  form  part  of  his  stock,  must  always  be  to  some 
Bxtent  a  matter  of  opinion ;  and  I  believe  the  case  is 
oommon  that  a  large  and  lucrative  business  is  carried  on 
irith  great  profit,  and  yet  that  if  stock  were  taken  it 
iroiild  be  a  question  of  doubt  whether  the  assets  would 
sqoal  20  s.  In  such  cases  an  inquiry  of  this  kind, 
rhether  the  trader  allowed  or  declined  to  permit  the 
nqniry,  would  equally  tend  to  shake  his  credit,  and  very 
probably  to  produce  tiiat  insolvency  which  did  not  really 
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18^*        exist    It  is  to  be  observed  also^  that  the  inquiry  extends 
The  QuESN    back  to  the  time  when  any  one  of  his  debts^  still  remun^ 

Saddlers'     ^S  ^^  ^^^  ^^^  ^^  ^^  election  unpaid^  was  contracted. 

Company.     Jf  there  is  an  old  mortgage  debt  still  unpidd  which  was 
Mr.  Justice    contracted  20  years  ago>  the  candidate  is  by  this  bye-kw 

LACKBUBir*  (Jigquaiified,  if  at  any  time  within  that  20  years^  he  was 
unable  to  pay  20 «.  in  the  pounds  unless  he  establishes  a 
fair  and  honourable  character  for  seven  years ;  and  even 
if  he  does  establish  such  a  character^  he  is  absolutely  dis- 
qualified if  the  inability  occurred  within  the  seven  years. 
This  I  think  very  inconvenient  and  oppressive.      The 
test  of  eligibility  imposed  is  very  vague>  and  I  think 
unnecessary.     I  am  therefore  of  opinion  that  the  bye- 
law^  understood,  as  I  think  it  should  be,  in  the  sense 
which  is  necessary  to  bring  this  case  within  it,  is  unie^ 
sonable  and  not  valid. 

In  answering  the  second  question,  I  wiU  first  recapita- 
late  the  facts  as  they  i^ppear  to  me  to  be  stated  on  this 
record.     [His  Lordship  did  so.] 

It  is  left  somewhat  ambiguous  on  the  record  for  what 
cause  he  was  removed.  As  I  construe  the  return  and  the 
special  verdict,  they  removed  him  on  account  of  his  bank- 
ruptcy, after  the  election  and  admission  (which  would  be 
clearly  illegal),  and  not  on  account  either  of  his  insolvency 
at  his  election,  or  his  false  representation  before  his  ad- 
mission ;  neither  of  which  matters  seems  to  have  been 
brought  forward  at  that  meeting ;  and  on  which  matters, 
as  I  read  the  record,  no  decision  was  come  to  at  that 
meeting. 

In  my  view  of  the  law,  even  if  they  had  inquired  into 
the  insolvency  at  the  time  of  the  election,  and  into  his 
false  representation  before  his  admission,  and  had,  after 
hearing  Dinsdak,  found  both  those  facts  to  exist,  and  upon 
that  finding  had  removed  him,  the  removal  would  have 
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been  bad;  but  before  proeeeding  to  give  my  reasons  for        la- 
this opinion^  I  wish  (in  case  your  Lordships  should  take    The  Quvur 
a  different  view  of  the  law)  to  point  out  that  I  do  not     Sabdleb^ 
think  it  can  be  contended  that  a  removal  made  on  a     Company. 
ground  bad  in  law  can  be  supported,  because  facts  did    Mr.  Justice 
exist  which,  if  brought  before  the  asmstants,  might  have 
led  them  to  remove  him  on  a  ground  good  in  law.     The 
jury  found  that  in  fact  Dinsdale  did  procure  his  admis- 
sion by  a  false  and  fraudulent  representation  to  Mr. 
Clarke,  but  it  is  not  by  any  means  improbable  that  the 
assistants  on  20th  December  might,  if  the  question  had 
been  put  to  them,  have  come  to  a  different  conclusion. 
And  even  if  your  Lordships  should  hold  that  these  grounds 
might  authorise  a  removal  in  point  of  law,  it  might  well 
have  been  that  the  meeting  of  20th  December  might  have 
thought  it  inexpedient  to  remove  on  such  a  ground. 

These  considerations  make  me  think  it  important  to  call 
your  Lordships'  attention  to  what  appears  on  the  record 
as  to  the  ground  on  which  the  removal  really  proceeded. 
I  think,  however,  that  Dinsdale  having  been  in  fact  ad- 
mitted and  sworn  in,  and  having  acted,  so  that  the  office 
was  full  of  him,  he  was  not  removeable  either  on  the 
ground  tiiat  his  titie  was  defective,  or  that  the  admission 
by  which  he  got  into  the  office  was  obtained  by  a  fraud. 
I  take  the  rule  of  law  to  be,  that  to  a  mandamus  to  ad- 
mit a  corporate  officer,  it  is  a  good  return  that  he  was  not 
duly  elected;  for  in  that  case  he  ought  not  to  be  ad- 
mitted, but  tiiat  to  a  mandamus  to  restore  a  person  who 
has  been  removed  after  having  been  admitted  and  sworn 
in,  it  is  not  a  good  return,  because  the  office  being  full, 
the  corporation  is  bound  to  show  a  just  cause  for  the  re- 
moval, and  as  it  cannot  remove  for  want  of  an^  original 
title,  a  return  of  not  duly  elected  is  bad.     The  King  v. 
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The  QuEZM  ii?hen  the  office  is  full,  the  title  of  the  person  in  actual 

Saddlbbs'    possession  can  be  questioned  onlj  by  qao  warrttnto ;  the 

Company,    power  of  the  corporate  body  not  extending  to  remove 

Mr.  Justioe  any  person  actually  in,  except  Tor  some  corporate  offence 

subsequent  to  his  admission.     If  it  always  was  in  Ihe 

power  of  a  corporate  body,  after  any  lapse  of  time,  to 

open  up  the  question  of  whether  a  corporator  de  facto 

in  the  exercise  of  the  office  was  originally  duly  elected, 

it  would  lead  to  very  inconvenient  results.     It  would  be 

in  the  power  of  the  majority  to  inquire  into  the  title  of 

any  troublesome  member  of  the  minority.    I  am  not  sure 

that  even  now  there  would  not  be  a  risk  of  this  power 

being  abused  for  party  purposes  when  party  spirit  runs 

high ;  but  I  take  it  there  can  be  no  doubt  that  in  the  days 

when  the  majority  in  a  corporation  determined  two  votes 

in  Parliament,  partisans  would,  as  a  matter  of  course, 

have  abused  this  power  if  they  had  possessed  it ;  and  this 

consideration  probably  led  to  the  adoption  of  the  rule  of 

law  I  have  just  stated. 

I  think  that  in  the  judgment  in  ike  Court  of  Exchequer 
Chamber,  it  was  not  disputed  that  this  was  the  general 
rule  of  law,  but  it  was  said  that  the  effect  of  the  ad- 
mittance was  defeated,  because  it  was  obtuned  byfinud; 
and  the  reasoning  seems  to  me  to  amount  to  laying  down 
the  principle  that,  inasmuch  as  a  man  cannot  take  advan- 
tage of  his  0¥m  wrong,  every  act  or  thing  brought  about 
by  his  fraud  or  wrong  is,  as  against  him,  to  be  treated  as 
if  it  never  had  existed.  In  this  I  cannot  agree.  Fr8ad> 
as  I  think,  renders  any  transaction  voidable  at  the  eleo^ 
tion  of  the  party  defrauded ;  and  if,  when  it  is  avoided, 

(a)  1  Doug.  85. 
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nothing  has  occarred  to  alter  the  position  of  affidrs,  the 
rights  and  remedies  of  the  parties  are  the  same  as  if  it 
had  been  void  firom  the  beginning;  bat  if  anj  alteration 
bas  taken  jpiace,  their  rights  and  remedies  are  subject  to 
the  effect  of  that  alteration. 

This  was  clearly  laid  down  in  Clarke  v.  Dickson  (b). 
There  the  Plaintiff  was  induced  by  the  fraud  of  the  De- 
fendants to  become  a  shareholder  in  a  company.  It  was 
held  tliat  imder  the  circumstances  in  that  case^  he  could 
not  treat  the  contract  as  void,  and  sue  for  money  had  and 
received.  The  reason  was  that  he  had,  in  the  interval 
between  the  making  of  the  contract  and  the  discovery  of 
the  frauds  received  dividends  and  otherwise  dealt  with 
the  property.  It  was  urged  in  the  argument  that  '^it 
is  hard  if  all  remedy  for  the  fraud  is  lost,  where  the  de- 
ceit can  be  prolonged  till  the  deceived  party  has  acted 
upon  it."  My  brother  Crompton  answered,  *'  All  remedy  is 
not  lost.  He  can  no  longer  rescind  the  contract,  which 
would  work  injustice,  but  he  may  bring  an  action  on  the 
deceit,  and  recover  his  real  damage."  And  that  was  in 
effect  the  judgment  of  the  Court.  But  if  the  law  be  that 
the  Defendants  could  not  take  advantage  of  their  wrong  in 
prolonging  the  deceit,  in  the  sense  that  all  things  procured 
by  their  fraud  were  to  be  taken  against  them,  to  be  as 
though  they  had  never  been,  that  decision  was  wrong. 
But  I  think  it  is  not  the  general  rule  of  law  that  a  wrong- 
doer must  be  treated  as  if  all  things  procured  by  his 
wrong  had  never  existed.  It  is  trite  law  that  if  a  person 
is  tricked  out  of  the  possession  of  goods  with  a  felonious 
intent,  it  is  larceny ;  but  if  he  be  induced,  by  fraud,  to 
part  with  the  property,  it  is  no  larceny.  The  common 
law  was,  that  the  wrong-doer  might  take  advantage  of  his 
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own  wrong  for  that  purpose ;  and  it  required  legidati 
to  make  him^  who  was  really  as  bad  as,  bat  was  not 
thief^  pumshable  for  obtaining  goods  by  false  pretences 
So  in  the  case  of  Ferety.  Hill{c)y  where  the  Plaintiff,  b 
fraud,  procured  the  Defendant  to  agree  to  take  him 
tenant  of  a  house,  it  was  held  that  the  landlord 
let  the  proposed  tenant  into  possesion,  and  executed 
lease  to  him,  it  was  too  late  for  the  landlord,  on  discos 
ing  the  fraud,  to  treat  the  whole  transaction  as  void  an 
turn  the  tenant  out. 

It  is  sidd  in  the  judgment  in  the  present  case  in  di 
Exchequer  Chamber,  that  the  judgment  of  the  Court  i 
Feret  v.  Hill  proceeded  on  the  ground  that  **  the  firau 
was  held  to  be  collateral,  and  not  to  go  to  the  root  of  tli^ 
contract."    But  I  have  much  difficulty  in  understan* 
how  the  Court  could,  if  acting  upon  that  principle, 
the  verdict  for  the  Plaintiff  on  the  finding  of  the  j 
that  the  Plaintiff  had  induced  the  Defendant  to  let  Hm^ 
apartments  to  him  by  firaud  and  misrepresentation, 
the  Judges  proceeded  on  that  principle,  the  utmost  the 
could  have  done  was  to  grant  a  new  triaL     The  groun. 
on  which,  as  I  take  it,  they  proceeded,  is  that  stated  b 
Justice  Maule  in  the  course  of  the  argument,  viz.,  th 
though  whilst  the  agreement  was  executory,  the  landlcnn^' 
had  a  right  on  discovering  the  fraud,  to  exercise  his  oj 
tion  to  avoid  the  agreement,  yet  his  option  was  dete: 
mined  on  letting  him  into  possession  and  vesting  the 
in  him.     The  cases  of  PhUipson  v.  Tke  Earl  of  Egr^^^ 
mont  (rf),  and  Earl  of  Bandon  v.  Beecher  («),  and  Fermor^^ 
case  (/),  cited  in  the  Exchequer  Chamber,  are  authoriti^^ 
to  show  that  for  fraud  or  deceit  there  is  a  remedy  for  tb^ 


(c)  15  Com.  Ben.  207. 
{d)  6  Q.  B.  Rep.  587. 


(e)  3  Clark  &  Fin.  479. 
(/)  3  Rep.  77  a. 
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party  injured^  but  they  in  no  way  show  that  all  things        1863. 
procured  by  fraud  are,  as  against  the  wrong-doer,  to  be    The  Qubbi? 
considered  as  though  they  had  never  been.     K  in  the      Saddlers' 
present  case  an  information  in  the  nature  of  quo  warranto     Company, 
had  been  applied  for  against  Dinsdale,  and  his  counsel    Mr.  Justice 
had  urged,  in  showing  cause  against  the  rule,  that  the 
viator  had  concurred  in  admitting  him,  and  permitting 
iiim  to  act,  these  cases  would  have  been  authorities  to 
prove  that  under  such  circumstance  he  could  not  avail 
liiniself  of  those  acts ;  but  I  cannot  think  they  bear  upon 
the  present  question.     And  I  need  hardly  point  out  that 
if  a  body  corporate  could  itself  remove  a  corporator  on 
tlie  ground  that  his  admission  was  procured  by  fraud,  prac- 
tised on  itself,  it  would,  in  exercising  this  power,  neces- 
sarily act  as  judge  in  its  own  cause,  with  every  conceiv- 
temptation  to  judge  partially.     I  therefore  answer 
Lordships'  second  question  in  the  negative, 
'o  the  third  question,  I  say  that  I  think  it  of  the  very 
nee  of  justice  that  every  person  should  be  heard  be- 
for^  judgment  is  given  against  him.     I  do  not  understand 
*h^t;  there  is  any  difference  of  opinion  on  this  point.    The 
judgment  of  the  Court  of  Exchequer  Chamber  proceeds 
^u  -tlie  supposition  that  Dinsdale  was  not  removed,  inas 
^Uch  as  against  him,  he  was  to  be  taken  as  never  having 
beexi  in  the  office,  because  his  fraud  had  procured  his 
^^mission.     I  have  already  given  my  reasons  for  dissent- 
^^  firom  this  view  of  the  law,  but  even  if  it  were  so,  I 
*im  the  prosecutor  should  have  been  heard  before  this 
*ratid  was  taken  as  proved.    I  therefore  answer  this  ques- 
'^^u  in  the  affirmative. 

To  the  fourth  question,  I  answer  that,  though  on  the 

^le   the    Court  may  refuse  to  grant   a   mandamus,  if 

^pon  the  whole  the  Judges  think  it  clear  that  no  good 

^ud  could  be  obtained,  because  at  that  stage  of  the  pro- 


Court  in  error.  It  is  impossible  for  either  the  pn 
or  the  defendants  in  mandamus  to  ndse  by  retoi 
plea  all  the  matters  proper  to  influence  the  discr 
the  Court.  There  may  in  every  case  be'  facts  n 
brought  forward  upon  affidavit,  would,  if  uner 
satisfy  a  court  of  error,  if  in  the  portion  of  tk 
of  Queen's  Bench,  when  considering  whether  t 
should  be  made  absolute  or  not,  that  it  would  not 
erect  to  issue  the  writ ;  and  there  may  be  oth( 
which,  if  brought  forward,  would  explain  those  fii 
satisfy  the  court  of  error  that  it  would  be  disc 
issue  it ;  but  there  are  no  means,  that  I  am  awan 
which  those  collateral  matters  can  be  brought 
knowledge  of  the  court  in  error. 

It  seems  to  me,  therefore,  that  judgment  onj^ 
given  in  every  case  of  mandamus,  according  t 
appears  on  the  record  to  be  the  l^al  rights  and 
cording  to  discretion. 

I  have  already,  in  answering  the  other  questiooi 
my  reasons  for  coming  to  the  conclusion  that  in  li 
the  legal  right  is  to  have  a  peremptory  manda 
restore  and  to  place  the  prosecutor  in  the  pod 
which  he  was  before  the  unauthorised  removaL 

I  therefore  answer  your  lordships'  fourth  quee 
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Mr.  Justice  ffilles :  1863. 

Mj  lordsj  in  answer  to  the  first  question,  I  am  of   TheQunN 
opinion  that  the  bye-law  is  good  in  law. 

I  think  it  is  as  important  for  the  character  and  useful- 
of  the  company,  that  the  members  of  the  court  should 
solvent,  as  it  is  for  that  of  the  College  of  Physicians, 
tlist  a  physician  should  have  a  degree  of  Oxford,  Cam- 
bx-mdge,  or  Dublin,  The  King  v.  College  of  Physicians  (g) ; 
oir  for  that  of  the  College  of  Surgeons,  that  a  surgeon 
fih^oiild  know  Latin,  7%e  King  y.  Surgeons  (A),  and  so 
forth,  Green'B  Case  (t) ;  The  King  v.  Marshal  (j). 

Xn  my  construction  of  it,  the  bye-law  goes  the  whole 
lezt^th  of  disqualifying  the  prosecutor  under  the  circum- 
B^^^xices  stated  in  the  return  and  special  verdict.     The 
^>^"X3i "  insolvent"  has  been  repeatedly  construed  in  a  like 
<^i:^text,  both  in  private  instruments  and  upon  the  con- 
B^<*uction  of  a  statute,  to  apply  to  a  person  labouring 
^>^<3er  a  general  disability  to  pay  his  just  debts  in  the 
oi^dinary  course  of  trade  and  business.    (See  Mr.  Baron 
P^'9^k^B  dictum  in  Parker  v.  Gossage  (A),  adopted  in  Doe 
^'  JEiees  (J)  ;  Biddlecombe  v.  Bond  (m).    It  is  found  in  tfiis 
cas^  that  the  prosecutor  was  not  merely  unable  to  pay  20  s. 
in -tike  pound,  but  that  he  was  ^'  in  insolvent  circumstances," 
^hich  has  always  been  held  to  mean  what  I  think  '^  in- 
wlvent"  means,  viz.,  not  merely  being  behind  the  world, 
if  aja  account  were  taken,  but  insolvency  to  the  extent  of 
being  unable  to  pay  just  debts  in  the  ordinary  course  of 
trade  and  business.      The  legislature  called  this  insol- 
vency as  early  as  1746  (n).      Bayley  v.  Schofield  (<?), 


O)  7  T.  R.  282. 

(*)  2  Bur.  892. 

W  1  Bur.  127. 

(i)  2  T.  R.  2. 

{*)  2  C.  M.  &  R.  017. 


(0  4  Bing.  N.  C.  384. 
(m)  4  Ad.  &  £U.  382. 
(fi)  lOGeo.  2,c.  32,  s.  1, 
(o)  I  Mau.  &  S.  338. 
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And  I  think  that  the  fonn  of  the  bye-law  Is  good 
enough.  In  this  case^  where  the  candidate  was  actually 
infiolvent  at  the  time  of  the  election,  and  from  thence  up 
to  and  at  the  time  of  the  admission,  I  apprehend  that  the 
bye-law  absolutely  disqualified  him ;  and  that  it  is  need- 
less to  maintain  the  latter  part  of  the  bye-law  as  to  an 
inquiry  before  the  court,  because  it  is  now  clear  that 
bye-laws  are  divisible.  The  King  v.  Lundie  (r). 

But  I  go  farther,  and  say  that  there  is  no  objection  to 
a.    bye-law  imposing  a  condition  subsequent  upon  elec* 
ti<3n,  and  tiiat  even  if  read  in  tiie  narrowest  sense  as  ap- 
pXmcable  to  an  admission  after  an  election,  the  bye-law  is 
The  supposed  difficulty  of  working  such  a  bye- 
is  ima^ary.     In  every  case  where  an  oath  is  to  be 
en,  a  qualification  to  be  made  out,  or  a  security  to  be 
"en,  there  is  practically  a  condition  subsequent  to  the 
ction  to  an  office.    If  such  condition  be  not  fulfilled, 
jr  should  not  that  be  good  cause  of  removal?     A 
cta-^rtom,  equally  witii  a  bye-law,  must  be  reasonable ;  and 
1^        Wright  v.  Fawcet  («),  a  custom  that  a  burgess  of 
^^'^>rpeth  should  be  approved  of  by  the  lord  of  the  manor 
^fi)re  being  admitted  and  sworn,  and  that  the  prosecutor 
^^*^  not  so  approved  by  Lord  Carlisle^  the  lord  of  the 
^^-cior,  was  allowed  to  be  returned  to  a  mandamus  to 
"^xiit    Thus  there  may  be  a  test  applied  between  elec- 
uo^xi  and  admittance.     But,  as  I  have  observed,  in  the 
^^sent  case  tiie  prosecutor  was  throughout  in  a  state  of 
^qualification. 

As  to  the  inquiry  being  conducted  before  the  court  of 

flflaistants,  it  appears  to  me  that  a  domestic  tribunal  is  the 

least  onerous  upon  the  candidate,  and  likely  to  be  the  most 

&vourable  to  a  man  of  real  merit     And,  it  should  be  ob- 
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served,  that  he  Is  not  compelled  to  be  a  candidate,  nor  to 
accept  office  If  elected.  Khe  were  compellable,  this  bye-law 
Is  no  more  Inquisitorial  than  that  which  was  upheld  In  the 
well-known  case  of  the  City  of  London  v.  Vanacre  (f). 
That  bye-law  was  In  substance,  that  a  freeman  elected 
sheriff  shall  not  be  discharged  unless  he  swear  with  six 
compurgators  that  he  Is  not  worth  10,000/.,  and  that  if 
any  freeman  elected  and  proclaimed  shall  not  enter  into 
a  bond  of  1,000/.  to  accept  the  office,  ''not  having  a 
reasonable  cause  to  be  allowed  by  the  Lord  Mayor  and 
Court  of  Aldermen,"  be  shall  forfeit  400/. ;  100/.  whereof 
to  go  to  the  next  sheriff,  and  the  rest  for  the  use  of  the 
city.  Amongst  many  other  objections  of  the  sort  made 
In  this  case,  It  was  objected  that  the  mayor  and  aldermen 
were  made  the  judges  of  the  excuse ;  but  all  the  objec- 
tions were  overruled,  and  Lord  Holfs  judgment  In  diat 
case  seems  to  me  to  make  an  end  of  the  objection  in 
this  respect  to  the  bye-law  under  consideration.  The 
latter  part  of  the  bye-law,  as  to  making  out  a  fair  cha- 
racter. Is  In  ease  of  the  candidate ;  and  If  It  be  thought 
objectionable  for  any  reason  (I  own  I  can  see  none)  it 
may  be  rejected.  The  general  rule  Is  clear,  that  co^ 
porations  may  make  bye-laws  for  their  Internal  r^ula- 
tion,  and  amongst  others,  bye-laws  for  applying  a  reason- 
able test  of  fitness,  provided  they  be  not  contrary  1o 
law  or  reason.  To  defeat  a  bye-law,  some  distinct  role 
of  law  or  reason  ought  to  be  shown  to  have  been  violated; 
If  it  be  founded  In  a  principle  which  does  not  violata 
law  or  reason,  it  ought  not  to  be  defeated  by  microscopic 
objections  to  the  mode  In  which,  or  the  extent  to  wlucby 
the  principle  is  applied.  There  Is  no  authority  again»* 
this  bye-law ;   it  is  notoriously  In  accordance  with  the 
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of  the  city,  now  called  in  question  for  the  first  '863. 
d  it  is  unassailed  by  any  reason  except  that  it  The  Qussn 
jI  to  bankrupts  or  insolvents,  and  that  persons  Saddlers 
as  become  bankrupt  or  insolvent  by  misfortune, 
fault  or  mismanagement.  But  this  involves  the 
f  making  laws  for  individual  or  accidental  cases, 
of  for  those  of  ordinary  occurrence — *^  Ad  ea 
itentius  (Kciduntjura  adaptanturJ^ 
iwer  to  the  second  question,  I  am  of  opinion  that 
Qtiff  was  removable  under  the  bye-law,  assuming 
good  in  law.  The  finding  of  the  jury  as  to  his 
ances  makes  it  clear  that  the  bankrupt  was  in- 
not  only  in  the  sense  that  he  was  unable  to  pay 
the  pound  when  his  afiairs  were  wound  up,  but 
',  he  was  not  in  a  condition  to  pay  his  debts  in 
I  and  ordinary  course  of  trade  and  business,  so 
for  business  purposes  insolvent.  The  finding  of 
is,  that  **  he  was  in  insolvent  circumstances,  and 
to  pay  his  creditors  20 «.  in  the  pound ;"  and  it 
appears  that  he  owed  large  sums  of  money  on 
its  and  otherwise,  which  he  was  unable  to  pay, 
ich  have  not  been  paid.  And  by  the  uncon- 
1  statement  in  the  return,  it  appears  that  he,  soon 
I  admittance,  became  bankrupt,  and  only  2  s.  Sd. 
ound  have  ever  been  paid  by  way  of  dividend. 
X)uld  be  more  clearly  shown,  or  in  what  other 
could  be  shown  that  a  man  was  insolvent,  it  is 
to  understand. 

t  here  add  that  for  the  purpose  of  establishing 
olvency  as  I  have  already  shown  to  have,  in 
sted  in  the  case  of  the  prosecutor,  it  is  not  ne- 
to  resort  to  the  special  verdict,  though  that  suffi- 
inds  it ;  because  that  part  of  the  return  which 
at  he  was  insolvent  is  not  traversed.     The  re* 
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turn^  after  setting  out  the  bye-law^  states  that  the  proee- 
cutor  was  "  insolvent^"  using  the  language  of  the  bye- 
law^  and  that  statement  the  prosecutor  has  admitted^  so 
that  if  '^insolvent"  in  the  bye-law  ought  to  have  a 
restricted  meanings  this  return  must  be  read  as  stating 
the  prosecutor  to  be  insolvent  in  that  sense.  Presump- 
tion and  intendment^  so  £eu:  as  they  go^  are  to  be  made  in 
favour  of  a  return,  not  against  it.  (Per  Justice  BuUer, 
The  King  v.  Lyme  Regis)  (u). 

If,  then,  the  bankrupt  was  within  the  bye-law  and 
disqualified,  I  cannot  doubt  that  this  was  *^  a  just  and 
reasonable  cause  "  for  removal,  under  the  express  terms 
of  the  power  of  removal  given  by  the  charter,  which 
makes  a  quo  warranto  unnecessary,  at  least  so  far  as  the 
prosecutor  is  concerned  (r). 

As  to  the  cause  for  which  the  prosecutor  was  removed, 
it  is  sufficient,  if  there  was  a  removal,  and  a  sufficient 
cause  for  removal,  though  different  from  the  professed 
one,  if  it  was  different,  which  I  cannot  see.  It  10 
familiar  law  that  except  in  case  of  ratification,  it  is  not 
what  a  man  says  or  thinks,  but  the  authority  which  he  iia 
fact  has,  that  justifies  him.     Dr.  Groenvelt^s  Case  (to). 

In  answer  to  the  third  question,  I  think  there  was  n9 
necessity  to  hear  the  plaintiff  previously  to  removal* 
This  was  not  the  case  of  removing  a  member  of  th^ 
body  for  a  corporate  offence.  This  was  the  finding  oni^ 
and  expulsion  thereupon  from  the  governing  body,  ci  ^ 
person  who  ought  not  to  have  been  elected,  or  to  have 
sat  upon  the  court,  any  more  than  if  he  never  had  beeo 
a  member  of  the  corporation ;  and  who  had  insinuated 
himself  into  the  court  by  means  of  a  falsehood.    If  the 


(ti)  1  Doug.  159. 
(v)  See  this  Power  of  Removal, 
translated  in  80  Law  Jour.,  ^  B., 


189  n. 
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Qflolvency  had  been  discovered  before  the  prosecutor 
lad  actually  sat  upon  the  court,  and  so  technically  been 
dmitted,  it  is  clear  that  if  the  bye-law  be  valid,  the 
oatter  found  by  the  special  verdict  would  have  been  an 
Jiswer  to  the  mandamus ;  for  the  mandamus  in  that  case 
aust  have  been  to  admit,  and  must  have  shown  a  valid 
ilection^  and  a  return  thereto  of  no  valid  election  would 
lave  been  sufficient.  The  King  v.  Williams  (a:),  even  if 
lot  sufficient  to  a  mandamus  to  restore.  The  King  v. 
Totham  (y).  I  am  at  a  loss  to  conceive  that  the  fact  of 
lis  having  taken  his  seat  at  the  court,  under  the  cover 
of  a  mistake  of  fact  on  the  part  of  the  members  caused 
by  his  own  fabehood,  and  as  to  which  the  return  alleges 
and  the  jury  has  found,  that  '^  by  means  of  the  said  false 
and  fraudulent  misrepresentations,  he  induced  and  pro- 
cored"  them  to  admit  him,  can  better  his  position.  He 
got  in  by  unfair  means,  and  having  been  detected  and 
Gfpelled,  he  now  insists  that  he  ought  to  be  let  in  i^ain, 
because  of  having  once,  quocunque  modo,  got  in ;  con- 
ontrary  to  a  maxim.  Dolus  vel  fraus  nemini  patrocinetur, 
b^  admission  cannot  be  put  higher  than  a  judgment  or 
X^ree ;  and  a  judgment  or  decree  obtained  by  fraud 
EK>ii  a  court  binds  not  such  court,  nor  any  other ;  and 
ft  nullity  upon  this  ground,  though  it  has  not  been  set 
Adc  or  reversed,  may  be  alleged  in  a  collateral  proceed- 
^,  Philipson  V.  Lord  Egremont  (r);  Lord  Bandon  v. 
^^cher  {a) ;  Sheddon  v.  Sheddon  (*). 
In  considering  the  distinction  between  a  mandamus  to 
''nit  or  restore,  and  a  mandamus  to  proceed  to  a  new 
'lotion,  the  difference  ought  not  to  be  overlooked  be* 


(«?3  8  Bam.  &  Cress.  681. 
(3^)  3T.  R.676. 
(«)  6  Q.  B.  Rep.  687. 
Co)  3  Clark  &  Fin.  479. 

Vol.  X. 


(b)  1  M'Qaeen,  535.  See  also 
Wliite  y.  Tamme^y  4  H.  L.  Cas. 
313. 
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1803.  tween  cases  in  which  there  is  a  special  power  to  temove, 
The  QuKEN  as  here,  and  cases  where  there  is  not  such  a  power.  But 
there  is  another  difference  worth  marking.  The  ground 
upon  which,  as  a  general  rule,  a  mandamus  will  not  lie 
to  proceed  to  a  new  election  before  a  quo  warranto  is 
issued,  to  avoid  an  election  de  factOy  followed  by  admitr 
tance,  does  not  apply  here.  That  ground  I  take  to  be, 
that  upon  the  mandamus  to  proceed  to  a  new  election, 
the  person  who  is  in  the  office  has  no  opportunity  of 
being  heard,  and  in  order  to  give  him  an  opportunity  of 
being  heard,  and  for  no  other  reason,  a  quo  warranto  is 
necessary.  That  is  wholly  inapplicable  to  this  case,  be- 
cause in  the  present  proceeding,  instituted  by  the  profle- 
cutor  himself,  he  has  been  heard  in  a  suit,  of  which  he 
had  the  conduct.  To  restore  him  because  he  has  not 
been  heard,  would  create  a  new  fiction. 

As  to  the  fourth  question,  having  regard '  to  the  facts 
stated  in  the  verdict,  and,  of  course,  not  overlooking  that 
part  of  the  return  which  is  admitted  because  not  tra- 
versed, I  am  of  opinion  that  the  court  below  ought  not 
to  have  granted  a  peremptory  mandamtis.     For  the  pn^ 
pose  of  arguing  this  question,  I  must  assume  that  the 
bye-law  is  good,  and  the  plaintiff  disqualified  thereby, 
but  that  there  has  been  some  irregularity  in  the  mode 
of  removal.     Even  if  this  be  so,  I  think  the  proceeding 
by   mandamus  ought  not  to   be   perverted,   by  being 
applied  to  the  restoration  of  a  person  whom  there  wtf 
cause  to  remove  (that  cause  being  now,  "  res  judicata^ 
in  a  suit  to  which  he  is  a  party),  and  who  ought  to  be, 
and  presumably  will,  if  restored,  be  forthwith  expelled 
for  the  same  cause,  which  now  he  is  estopped  to  deoj* 
In   Tlie  King  v.  Griffiths  (c),  upon  a  mandamus  to  re- 


(c)  5  Barn.  &  Aid.  781. 
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store^  the  return  stated  a  power  to  remove^  a  sufficient 
cause,  and  a  removal.  The  question  arose  upon  the 
record.  It  was  insisted  that  the  removal  was  not  regu- 
larly made,  but  the  court  refused  a  peremptory  manda- 
mtts  ;  Lord  Tenterden  saying,  "  I  am  clearly  of  opinion 
that  the  court  is  not  to  grant  a  peremptory  mandamus 
in  a  case  where,  if  the  party  was  restored,  he  might  be 
immediately  removed  again."  I  am  not  aware  that  that 
decision  has  ever  been  departed  from,  nor  that  statutes 
as  to  procedure  have,  sub  silentioy  taken  away  the  cha- 
racter of  the  prerogative  writ  of  mandamus. 

I  regret  the  length  of  this  opinion.  Had  it  not  been 
for  a  fear  that  I  might  seem  wanting  in  due  respect  for 
the  House,  I  should  have  contented  myself  with  saying, 
that  I  adhere  to  the  judgment  of  the  Court  of  Exchequer 
Chamber. 


1863. 


The  Queen 

V, 

Saddlebs* 
Company. 


Mr.  Justice 

WlLLBS. 


Mr.  Justice  Crompton : 

In  answer  to  your  Lordships'  first  question,  I  say, 
that  in  my  opinion  the  bye-law  is  not  good.  I  think 
that  the  making  of  bye-laws,  by  which  the  governing 
part  of  a  corporation  restricts  or  puts  a  qualification 
upon  the  persons  who  are  to  be  elected  beyond  what  the 
charter  has  pointed  out,  ought  to  be  looked  at  narrowly. 
The  present  bye-law  disqualifies,  subject  to  certain  ex- 
ceptions, every  one  who  has  ever  been  unable  at  any  time 
to  pay  his  creditors  20  s.  in  the  pound  ;  and  although  he 
has  got  his  certificate  in  the  most  honourable  way,  or  his 
creditors  have  given  him  the  most  complete  and  credit- 
able discharge,  he  is  still  within  the  operation  of  the 
bye-law,  unless  he  is  proved  to  have  paid  his  creditors 
subsequently  in  full.  The  disqualification  does  not  de- 
pend on  any  act  of  bankruptcy,  or  on  any  fiat,  petition, 
or  definite  legal  proceeding  in  bankruptcy  or  insolvency> 


Mr.  Justice 
Crompton. 
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1863.       but  might  have  to  be  ascertwied  from  a  laborious  and 
The  QuBEN   painful  inquiry  into  the  state  of  the  candidate's  circum- 
stances at  any  particular  anterior  time,  and  after  the 
lapse  of  many  years.     The  bye-law  must  be  taken  to 
extend  to  the  not  being  able  to  pay  the  cnreditors  in  full 
at  any  time,  or  else  its  operation  would  not  extend  to  the 
present  case,  in  which  the  prosecutor  has  not  committed 
any  act  of  bankruptcy  or  insolvency  previous  to  his  ad- 
mission.    The  exception  of  having  established  a  fair  and 
honourable  character  for  seven  years  subsequently  to  the 
insolvency,  to  the  satisfaction  of  the  court,  or  a  majoritj 
of  the  court,  seems  to  me  very  loose,  uncertain,  and  un- 
satisfactory, and  to  give  far  too  wide  a  discretion  to  the 
court  of  electors,  or  the  subsequent  court.    A  bye-law 
of  this  nature  ought  to  be  certain,  and  it  seems  to  me 
extremely  loose  and  uncertain  to  leave  it  to  the  judg- 
ment of  the  persons  comprising  the  elective  body  to  say 
whether  there  has  been  an  honourable  character  satisfac- 
tory to  them.     If  the  insolvency  is  intended  as  a  dis- 
qualification against  being  elected,  the  bye-law  would 
seem  very  objectionable,  as  it  would  appear  to  imply 
that  the  electors  before  they  record  their  votes  are  to 
come  to  a  decision  whether  there  has  been  a  subsequent 
honourable  character  to  their  satisfaction.     If  the  true 
construction  of  the  bye-law  were  that  the  disqualificatioii 
is  a  disqualification  against  being  elected,  great  difficul- 
ties might  arise  as  to  whether  a  notice  of  the  disqualifi- 
cation to  the  voters  before  voting  might  not  cause  their 
votes  to  be  thrown  away,  and  the  adverse  candidates  to 
be  elected.     I  do  not,  however,  think  that  this  is  the  real 
meaning  of  the  bye-law,  as  it  would  seem  impossible  to 
be   acted  upon,   especially  in  an   election  for  several 
vacancies,  where  there  are  several  candidates.     I  think 
that  the  bye-law  has  the  meaning  put  upon  it  intb^ 
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of  Queen's  Bench,  and  that  its  true  construction        1B63. 
;  that  the  electors  at  the  time  of  election  are  to  see     The  Qusiir 

qualification,  but  that  it  is  to  be  a  disqualification  Saddlebs' 
\t  the  admission  as  distinguished  from  the  election.  Company. 
charter  obviously  points  to  a  distinct  period  for  Mr.  Justice 
Aon  and  election;  it  requires  some  things  to  be  ^*o*'"®*' 
t>efore  election,  and  some  after  election,  and  before 
aion:  and  it  might  happen,  as  it  seems  to  have 
ned  in  the  present  case,  that  the  party  might 
now  of  his  election,  and  might  not  have  had  an 
tunity  of  being  prepared  with  proof  of  his  payment 
debts,  or  his  good  character,  to  satisfy  the  electors, 
charter,  as  before  pointed  out,  requires  several 
}  to  be  done  before  admission,  and  after  election, 
1  corporation  law  the  distinction  was  perfectly  well 
a,  and  I  do  not  see  why  the  word  "  admission "  in 
^e-law  should  not  be  read  in  its  plain  ordinary  sense, 
ially  where  it  is  several  times  used  in  the  same 
lent,  as  contradistinguished  from  election.  On 
irhich  is,  I  think,  the  true  construction  of  the  bye- 
t  seems  to  me  very  objectionable  that  a  subsequent 
,  perhaps  not  consisting  of  the  same  members, 
1  have  the  power  of  confirming  or  vacating  the  prior 
3n,  on  an  investigation,  for  instance,  whether  the 

has  established  what  the  court  should  think  an 
irable  character.  This  is  very  loose  and  uncertain, 
ractically  would  leave  far  too  much  in  the  discre- 
»f  the  body.  A  candidate  might  succeed  at  the 
3n  by  one  vote,  and  it  might  be  voted  afterwards  at 
ibsequent  court  by  a  majority  of  one,  that  at  some 
it  period  the  party  had  not  been  able  to  pay  the 
I  of  his  creditors  20  s.  in  the  pound,  and  that  he  did 
)pear,  to  the  satisfaction  of  the  court,  to  have  estab- 

an  honourable  character  for  seven  years  subse- 

dG3 
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1863.        quently.     It  is  obvious  what  a  different  view  might  be 
TheQuEKN    taken  by  different  members  of  the  court,  as  to  "an 
honourable  character/'  and  I  cannot  but  think  that  so 
loose  a  provision  might  lead  to  unfairness  and  mischief. 

There  is  another  point  of  view  in  which  also  the  pro- 
vision seems  to  me  very  objectionable ;  such  a  disqualifi* 
cation  against  admission  as  is  pointed  out  in  the  charter^ 
exempli  gratia^  for  not  taking  the  oath  of  supremacy,  &c 
depends  on  a  fact  which  is  capable  of  proof,  when  the 
question  of  title  comes  before  the  proper  legal  tribunal, 
as  upon  a  mandamtis  the  party    so   refused   admismon 
might  allege  and  prove  that  he  had  taken  the  oath ;  but 
this  could  not  be  so  on  such  a  discretion  as  is  vested  in 
the  assistants  by  this  bye-law.     They  are  to  have  the 
decision  whether  the  party  has  established  such  ''honoiu> 
able    character,"  for   it  is  to  their  satisfaction  that  llie 
bye-law  refers;  and  it  seems  to  me  very  objectionable 
that   the    bye-law  should  make  a  disqualification,  and 
afterwards  give  a  discretion  of  dispensing  with  it,  if  the 
assistants  should  be  satisfied  with  the  honourable  charac- 
ter.    I  speak  of  this  power  as  discretionary,  because  I 
think  that   if  there  was   a  return   to   a   mandamus  to 
admit,  that  the  party  had  not  been  at  a  certain  time  able 
to  pay  20  s.  in  the  pound,  and  the  prosecutor  were  to 
plead  to  this  return  that  he  had  established  a  fiur  and 
honourable  character,  to  the  satisfaction   of  the  subse- 
quent court,  he  would  be  told  that  the  question  was  for 
their  decision.     It  would  hardly  be  matter  for  a  travene 
and  for  the  decision  of  a  jury  whether  he  had  done  so; 
and  if  it  were,  it  would  only  show  more  clearly  the  loose 
and  dangerous  nature  of  the  bye-law.   The  consideration 
of  the  mode  in  which  this  power  and  discretion  are 
to  be  exercised  seems  to  me  to  show  still  more  clearly 
that  the  decision  is  to  take  place  after  the  election;  tf 
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the  question  as  to  whether  the  discretion  is  to  be 
exercised  according  to  the  facts  in  any  particular  case^ 
can  only  arise  after  the  electors  have  selected  the  parti- 
cular persons.  It  would  seem  impracticable^  if  not  im- 
possible^  to  exercise  this  power  at  the  time  of  the  elec- 
tion ;  and  if  it  could  be  done,  it  would,  I  should  think, 
be  very  objectionable ;  and  I  think  the  real  meaning  is, 
that  the  subsequent  court  is  to  have  the  discretion  and 
power  of  dispensing  with  the  disqualification ;  but  which- 
ever be  the  construction  in  this  respect,  I  think  the 
bye-law  bad. 

Secondly,  I  am  of  opinion  that  the  party  being  actually 
in  the  ofEce,  the  court  of  assistants  had  no  power  to  try 
his  title,  and  that  the  proper  course  of  removing  him 
woidd  be  by  qtw  warranto.  Where  the  office  was  full, 
the  Court  of  Queen's  Bench  could  not,  in  case  of  an 
alleged  disqualification,  proceed,  except  by  quo  warranto;;, 
and  could  not,  according  to  well-established  rule  of  law, 
grant  a  mandamus  to  proceed  to  a  fresh  election ;  and  it 
would  seem  strange  in  such  a  case  to  allow  the  corporate 
body  so  to  interfere.  I  agree  with  the  observations  of 
my  brother  Wiffhtman,  in  the  Court  of  Queen's  Bench, 
in  tbis  respect.  I  do  not  look  at  this  question  as  depend- 
ing merely  on  the  formal  act  of  admission,  but  on  the 
fact  of  the  office  being  full  of  the  party.  The  question 
of  title  in  such  case  is,  I  think,  always  for  the  court  of 
law,  and  not  for  the  corporation,  who  cannot  try  the 
original  title  when  the  office  is  full  of  the  party.  The  King 
V.  Lyme  Regis  (rf).  The  general  rule  of  law  being  ad- 
mitted, the  answer  offered,  that  the  election  or  formal 
act  of  admission  was  obtained  by  fraud,  and  so  was  to  be 
regarded  as  never  having  taken  place,  and  therefore  that 


1863. 


Th«QusEN 

9. 
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Company. 


Mr.  Justice 
Cbompton. 


(d)  1  Doug.  85. 
G  G  4 
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the  court  of  aaaistants  might  treat  a  party  actually  in  the 
office  as  never  having  been  in  it^  does  not  appear  to  me 
satisfactory.     If  the  doctrine  be  pushed  to  its  lengthy  it 
would  show  that  years  after  the  party  had  been  in  the 
office  he  might  at  once  be  turned  out  by  the  corporation; 
and  in  cases  where  the  enjoyment  of  the  office  for  a 
certain  length  of  time  prevents  the  party  firom  being 
removable  by  qtu)  warranto^  and  so  gives  him  a  iitle^  it 
might  still  be  said  that  he  never  was  elected  or  admitted, 
and  never  was  in  the  office,  because  firaud  renders  all 
these  things  as  if  they  never  were.     In  any  case  where 
an  election  is  alleged  to  have  been  obtained  by  bribery, 
or  by  personation  of  voters,  such  an  argument  would 
equally  prevail;  and  in  effect,  title  would  constantly  be 
tried,  not  by  the  established  courts,  but  by  the  corpora- 
tion authorities  ;  and  the  greatest  abuses  might  take 
place  in  corporations  if,  shortly  before  the  elections,  the 
majority  might  disqualify  a  large  portion  of  the  electors 
at  once  by  sayings  "  you  only  got  to  be  members  of  the 
corporation  by  trick  or  falsehood,  or  bribery,  and  your 
acting  as  corporatorsby  means  of  such  firaud  is  null;  yoa 
have  never,  therefore,  been  members  of  the  corporation, 
and  so  we  strike  you  off  the  rolls."    In  all  cases  of  qw 
warranto^  the  supposition  is  that  there  has  been  a  wrong- 
ful assumption  of  the  office  as  against  the  Crown ;  and  I 
think  it  would  be  very  dangerous  to  introduce  any  such 
qualification  on  the  general  rule  as  to  the  trial  of  such 
title,  as  that  where  the  title  is  sought  to  be  invalidated 
by  firaud,  the  corporation  itself  may  try  it.    Understand- 
ing your  Lordships'  second  question  to  mean  whether  the 
prosecutor  was  removable  by  the  court  of  assistants?  I 
answer  your  Lordships'  question  in  the  negative* 

And  with  reference  to  your  Lordships'  third  question, 
I  answer  that  I  am  still  more  strongly  of  opinion  that  the 
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court  of  assistants  could  not  legally  remove  the  prosecu- 
tor without  his.  having  an  opportunity  of  being  heard. 
This,  I  think,  was  the  part  of  the  case  which  particularly 
struck  the  late  Lord  Chief  Justice  of  the  Court  of 
Queen's  Bench  in  the  earlier  proceedings  in  that  court 
For  any  sufBcient  corporate  offence  committed  after  the 
party  is  in  ofEce,  there  is  often  a  power  of  amotion  in  the 
corporation ;  and  in  such  case  it  can  hardly  be  disputed 
that  the  party  must  have  an  opportunity  of  being  heard. 
Supposing  this  a  case  of  amotion,  the  law  is,  I  think,  too 
clear  to  admit  of  a  doubt ;  and  if  this  be  taken  as  a  case 
in  which  the  wardens  and  assistants  might  assume  to  them- 
selves  the  jurisdiction  of  trying  the  title,  I  cannot  see 
how,  on  any  principle  of  justice,  they  can  dispense  with 
calling  on  the  party  and  hearing  what  he  had  to  say. 
The  argument  the  other  way  would  not  only  give  the 
assistants  the  jurisdiction  of  the  Court  of  Queen's  Bench, 
but  would  enable  them  to  act  as  no  court  could  act 
without  giving  the  party  an  opportunity  of  being  heard. 
I  answer,  therefore,  the  third  question  in  the  affirmative. 

As  to  your  Lordships'  fourth  question,  I  think  that  the 
Court  of  Queen's  Bench  ought  to  have  granted  the 
peremptory  mandamus  as  it  did. 

Where  a  party  has  been  turned  out  improperly,  I 
think  that  he  ought  to  be  placed  in  the  same  situation  as 
he  was  before  the  improper  removal  took  place;  and  I 
think  the  Court  of  Queen's  Bench,  on  the  removal  not 
being  supported  by  the  facts  stated  on  the  record,  was 
right  in  ordering  him  to  be  restored. 

How  far  any  discretion  in  the  Court  of  Queen's  Bench 
in  such  case  has  been  taken  away  by  the  statutes  giving 
a  writ  of  error  in  such  cases,  if  any  discretion  previously 
existed  as  to  awarding  a  peremptory  mandamus^  need 
not,  I  think,  be  discussed,  as  the  state  of  the  record,  in 
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1863.        my  opinion^  warranted  the  judgment,  if  it  did  not  neces- 

TheQuBJSN    sitate  it,  according  to  what  was  thrown   out   by   my 

Saddlbrs*     brother  Blackburn  in  the  Court  of  Queen's  Bench,  which 

Company,     may  probably  be  the  correct  view  of  the  case ;  and  even 

Mr.  Justice    if  there  had  been  any  discretion,  and  if  the  exercise  of 

Cbompton.     g^^j^  discretion  was  ground  of  error,  in  my  opinion  the 

discretion  was  properly  exercised ;  for  I  think  it  a  much 

greater  mischief  that  bodies  of  this  nature  shoidd  exercise 

the  right  of  trying  such  title,  without  hearing  the  party, 

than  that  there  should  be  the  inconvenience  pointed  out 

in  the  Exchequer  Chamber  that  a  party  should  be  restored 

by  mandamus  where  probably  he  might  be  subsequently 

ousted  by  quo  warranto,     I  answer  your  Lordships'  last 

question,  therefore,  in  the  aflSirmative. 

Mr.  Baron  Martin,  after  stating  the  case,  said, — 

Mr  Baron         ^^  answer  to  your  Lordships'  first  question,  I  am  of 
Mabtin.      opinion  that  the  bye-law  is  good.     It  is  made,  under  the 
authority  of  a  charter,  to  one  of  the  London  trade  com- 
panies.    The  company  consists  of  commonalty  or  free- 
men of  an  indefinite  number,  but  the  governing  body  is 
composed  of  four  wardens  and  twenty  assistants ;  and  a 
vacancy  in  the  office  of  assistant  is  filled  up,  not  by  the 
company  at  large,  but  by  the  remaining  members  of  the 
governing  body.    This  body  has  various  powers  conferred 
upon  it  by  the  charter ;  and,  amongst  others,  to  make 
bye-laws  and  to  manage  the  property  of  the  company, 
which  is  stated  to  be  considerable ;  and  the  first  office 
which  a  member  of  the  governing  body  is  usually  called 
upon  to  serve  is  that  of  renter  warden,  who,  as  such,  re- 
ceives, and  is  accountable  for,  large  sums  of  money,    b 
the  untraversed  part  of  the  return  the  renter  warden  is 
said  to  be  the  acting  treasurer  of  the  company,  and  hii 
duties  are  detailed  at  length.    The  charter  also  purports 
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to  confer  upon  the  governing  body .  power  to  have  and 
execute  scrutiny,  government,  and  correction,  over  all 
persons  exercising  the  trade  of  saddlers  in  the  city  of 
London  or  its  suburbs,  the  borough  of  Southwark,  the  city 
of  Westminster^  and  in  all  towns,  hamlets,  parishes,  and 
places  within  a  circuit  of  two  miles  of  the  city  of  Lon^ 
don.  This  power  has  probably  become  obsolete  in  con- 
sequence of  change  of  opinion  as  to  the  true  interests  of 
trade ;  but  at  the  time  of  granting  this  charter,  and  for  many 
years  after  the  making  of  the  bye-law,  it  was  generally 
deemed  to  be  a  useful  and  salutary  power.  It  is  there- 
fore obvious  that  the  governing  body,  and  the  individuals 
composing  it,  ought  to  be  persons  entitled  to  public  con- 
fidence and  respect ;  and  it  is  impossible  to  conceive  any- 
thing more  calculated  to  destroy  such  feeling,  and  bring 
the  company  into  discredit  and  contempt,  than  that  mem- 
bers of  a  self-electing  governing  body,  which  is  quite 
small  enough  in  nmnbers  to  admit  of  jobbery  and  pecu- 
lation, should  be  bankrupt  or  insolvent.  The  being  so 
(speaking  generally),  affords  strong  presumptive  evidence 
of  incapacity  to  manage  both  their  own  affairs  and  those  of 
others ;  and  in  my  opinion  a  bye-law  to  prevent  a  person 
so  circumstanced  from  being  one  of  the  governing  body  of 
a  trading  company  of  the  city  of  London^  is  not  only  not 
unjust  or  unreasonable,  but  right  and  proper. 

In  the  argument  in  the  Court  of  Exchequer  Chamber, 
various  objections  were  urged  to  it  I  beg  to  refer  to  the 
judgment  there,  in  reference  to  them.  In  the  reasons  of  the 
Plaintiff  in  error  for  its  reversal,  two  only  are  now  stated. 
First,  that  the  bye-law  limits  the  number  of  those  who, 
by  the  charter,  are  eligible  to  the  office  of  assistant  As 
to  this,  no  doubt  a  bye-law  is  bad  which  excludes  a  class 
of  persons  from  an  office  to  which  they  are  eligible  by 
the  charter ;  but  it  seems  absurd  to  call  the  bankrupt  and 
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1863.       insolvent  freemen  of  the  saddlers'  company^  a  class  within 
The  QuBXM    the  meaning  of  this  rule.    What  the  bye-law  really  does, 
is  to  create  a  criterion  of  fitness  and  personal  disqualifi- 
cation^  which^  having  regard  to  the  objects  of  the  char- 
ter, and  the  functions  and  duties  of  the  office  of  assistant, 
seems  to  be  just  and  reasonable,  and  a  bye-law  may  law- 
fully do  this.     See  note  to  the  Case  of  Corporations  (e). 
The  second  objection  is,  that  the  bye-law  was  not  con- 
firmed, as  required  by  the  statute  19  Hen.  7,  c.  7.     But 
this  objection  is  now  untenable.     It  is  concluded  by  the 
cases  which  will  be  found  in  2  Kidd^  p.  108,  and  in  the 
Digests.    Another  objection  was  suggested  in  the  course 
of  the  argument,  that  the  disqualification  of  insolvency 
was  too  uncertain  and  indefinite-    I  think,  however,  the 
insolvency  contemplated  by  the  bye-law,  is  the  species 
of  insolvency  analogous  to  the  ordinary  case  of  bank- 
ruptcy, viz.,  the  inability  of  a  debtor  to  pay  his  debts 
in  the  usual  and  ordinary  course  of  payment,  and  whose 
property  is  insufficient  to  satisfy  them,  such  an  insolvency 
as  at  the  present  day  is  not  unfrequently  dealt  with  by 
composition  deeds  ;  and  I  should  say  that  the  status  and 
circumstances  of  Mr.  Dinsdale,  as  found  by  the  special 
verdict,  that  is  to  say,  a  trader  whose  property  was  only 
sufficient  to  pay  his  creditors  2  s.  Sd,  in  the  pound  after 
great  delay,  furnish  an  apt  example  of  the  insolvency  to 
which  the  bye-law  applies.     It  clearly  does  not  mean  an 
insolvent  who  has  taken  the  benefit  of  the  Insolvent  Acts, 
but  something  difierent,  as  appears  upon  its  face.    It  also 
seems  to  me  that  the  52d  section  of  the  Municipal  Cct' 
poration  Act  (/)  is  a  legislative  recognition  of  the  validity 
of  the  bye-law ;  for  if  bankruptcy  and  insolvency,  and 
composition  with  creditors  rightly  disqualify  for  the  office 


(e)  4  Co.  Rep.  77  a 
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of  town  councillor^  a  bye-law  to  make  such  things  a  dis- 
qualification from  being  a  ruling  person  in  a  trading  com- 
pany^ would  seem  to  be  reasonable.  For  these  reasons^ 
in  my  opinion^  the  bye-law  is  good. 

In  answer  to  the  second  question^  I  think  Mr.  DinS" 
dale  was  removable.  According  to  the  charter  there 
seem  to  be  two  steps  to  the  complete  acquirement  of  the 
ofiice  of  assistant :  first,  the  election ;  and  secondly,  the 
admittance  to  the  execution  of  the  office,  which  is  to  be 
upon  taking  the  oath  of  office.  Now,  assuming  the  bye- 
law  to  be  good  (which  is  to  be  assumed  in  the  answer  to 
this  question),  Mr.  Dinsdale  had  before  his  admittance 
made  a  fake  and  fraudulent  representation  to  an  agent 
of  the  wardens  and  assistants;  false,  because  it  was 
contrary  to  the  truth,  and  fraudulent  because  it  was 
knowingly  made  to  an  agent  of  persons  interested  in  the 
truth,  and  not  upon  a  collateral  matter  (as  was  contended 
at  your  Lordships'  Bar),  but  on  one  most  material  and 
relevant  to  and  bearing  immediately  and  directly  upon  his 
admission  to  the  office.  The  special  verdict  expressly 
finds  two  things:  first,  that  it  was  in  consequence  of 
this  false  and  fraudulent  representation  that  he  was 
summoned  to  the  court  where  he  was  admitted;  and 
secondly,  that  he  induced  and  procured  the  wardens  and 
assistants  to  admit  him  by  means  of  it.  Under  such 
circumstances  the  wardens  and  assistants  had,  in  my 
opinion,  by  law  the  right,  upon  the  fraud  being  dis- 
covered, to  treat  the  admittance  as  a  nullity  and  as 
wholly  void ;  and  that  when  they  elected  so  to  treat  it 
the  state  of  things  became,  and  was,  as  if  the  admittance 
had  never  taken  place.  Upon  this  question  I  beg  to 
refer  to  the  judgment  in  the  Exchequer  Chamber,  and 
the  cases  there  cited  as  to  the  operation  and  conse- 
quences of  fraud. 
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In  answer  to  your  Lordships'  third  question^  I  think 
In  one  sense  Mr.  DinsdaU  ought  to  ha^  been  heari 
It  would  have  been  very  much  better  If  he  had  been; 
but  I  do  not  think  his  removal  Ineffectual  because  he 
was  not.  If  his  remoyal  had  been  for  misconduct  subse- 
quent to  his  admittance^  he  could  not  have  been  l^allj 
removed  without  having  been  Grst  heard ;  but  for  the 
reasons  stated  in  answer  to  the  second  question,  I  think, 
under  the  circumstances,  the  admittance  was  rendered 
void,  ab  initio,  by  the  wardens  and  assistants  determiniiig 
to  remove  him  for  the  firaud  agunst  the  bye-law  practised 
by  him  upon  them,  and  that  they,  being  the  defrauded 
parties,  had  the  right,  of  their  own  mere  act  and  will^ 
to  annid  the  admittance  without  sununonlng  or  hearing 
him.  This  seems  to  me  to  be  the  legal  consequence  of 
the  fraud,  and  analogous  to  the  consequences  of  firaud  is 
other  cases. 

As  to  the  fourth  question,  it  would  seem  extraordinary 
if  the  Court  of  Queen's  Bench,  under  the  circumstances, 
had  been  bound  to  grant  a  peremptory   mandamus  to 
restore  Mr.  Dinsdale  to  the  office.     According  to  the 
facts  found  by  the  special  verdict,  he  was  ineligible  when 
elected,  and  the  electors  were  ignorant  of  the  disqualifi* 
cation.     He  was  then  interrogated  upon  the  subject  by  & 
person  authorized  by  the  wardens  and  assistants  to  do  so. 
In  answer  to  him  he  made  a  false  and  fi*audulent  state- 
ment, and  In  consequence  of  it  was   smnmoned  to  ft 
meeting.      At  this  meeting  the  false  and    firaudulent 
statement  was  reported  to  the  wardens  and  assistants, 
and  by  means  of  it  Mr.  Dinsdale  procured  himself  to  be 
admitted.      Upon  the  discovery  of   the  falsehood  and 
firaud  he  was  removed.     It  would  seem  at  variance  with 
the  ordinary  course  of  law  if  he  could  not  only  avail 
himself  of  his  own  wrong,  but  invoke  the   Court  of 
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Queen's  Bench  to  aid  him  in  so  doing.  The  first  ques- 
tion is^  would  the  court  have  granted  a  mandamus  to 
admit  him  ?  Hfthe  bye-law  was  good  it  would  not.  He 
was  not  entitled  to  be  admitted ;  and  if  not^  how  can 
the  circumstance  of  his  having  obtained  admittance  by 
means  of  a  false  and  fraudulent  misrepresentation  better 
his  position  ?  But  the  cases  seem  to  conclude  this  point. 
Assuming  the  bye-law  to  be  good,  Mr.  Dinsdale  would, 
if  restored  to  the  office,  be  immediately  removable,  and 
the  case  of  The  King  v.  Griffiths  (^),  and  the  cases  there 
cited,  are  to  the  efiect  that,  under  such  circumstances,  a 
peremptory  mandamus  ought  not  to  be  granted.  One  of 
the  cases.  The  King  v.  The  Mayor  of  London  (A),  is 
somewhat  similar  to  the  present. 
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Mr.  Justice  Vaughan  Williams: 

As  to  the  first  of  your  Lordships'  questions,  I  am  of 
opinion  that  the  bye-law,  if  it  is  applicable  to  the  pre- 
sent case,  is  not  good  in  law. 

It  runs  thus :  [see  ante^  p.  405.]  It  appears  to  me  that 
by  the  words  "  become  otherwise  insolvent,"  those  who 
framed  this  bye-law  did  not  mean  to  apply  it  to  the  case 
of  a  man  who  has  merely  become  unable  to  pay  his 
debts,  but  to*  that  species  of  insolvency  which  is  made 
public  and  notorious  by  a  composition  with  creditors,  or 
the  like  course,  publicly  taken,  when  a  trader,  as  it  is 
popularly  said,  '^  fails  in  business,"  without  being  made  a 
bankrupt.  If  the  bye-law  be  so  construed,  I  entirely 
agree  with  the  opinion  expressed  in  the  judgment  de- 
livered by  Baron  Martin  in  the  Exchequer  Chamber,  that 
it  would  neither  be  unreasonable  nor  illegal  as  restricting 
the  eligible  class.    I  think  the  assistants,  a  court  of  a 
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(A)  2  T.  R.  177, 


i 


446  CASES  IN  THE  HOUSE  OF  LORDS. 

1863.        mercantile  community,  ought  to  be  allowed  to  say,  **  We 
The  Queen    will  not  discredit  our  court  by  electing  as  a  member  oi 
Saddlers'    ^^  ^^7  freeman  whose  mercantile  reputanon  has  beei 
CoMPANT.     publicly  stained  by  his  failure  to  keep  hia  conmierci] 
Mr.  Justice    engagements,  unless  we  are  satisfied  that  he  has  redeems 
wujjAiis.    1^  character  by  a  subsequent  fulfilment  of  them,  or  b; 
a  course  of  fair  and-  honourable  conduct  for  the  sevei 
years  following  his  disgrace  as  a  trader."    Nor  is  th< 
bye-law,  if  so  construed,  at  all  difficult  to  work.     As  th< 
fact  of   the  bankruptcy  or  insolvency  so    understoo^Hi 
woidd  be  well  known,  no  one  would  propose  a  freemi 
to  be  admitted  a  member  of  the  court  with  such  a  patent 
disqualification  for  the  office  unless  the  proposer  under 
took  at  the  same  time  to  satisfy  the  court  that  the  persoi 
proposed  had  won  his  purgation  from  bankruptcy  or  h 
solvency  according  to  the  provision  of   the   bye-lai 
And  as  the  time  when  he  became  bankrupt  or  fiiiled  Ii 


business  would  be  easily  ascertainable,  there  would  be  n  — -o 

difficulty  in  fixing  the  point  of  time    firom  which  th -6 

seven  years  should  be  reckoned. 

If,  on  the  other  hand,  the  words  ^^  a  freeman  who 
become   insolvent,"  are  construed  to  mean  simply  " 
freeman  who  has  become  unable  to  pay  his  debts"  (£.«:. 
whose  assets  will  not  cover  his  liabilities),  it  is  not  eas] 
I  tiiink,  to  say  how  the  bye-law  is  to  operate.     I  agre= — ^ 
with  tiie  judges  in  the  Exchequer  Chamber,  that  by  th 
phrase  "  shall  be  admitted  a  member,"  the  bye-law 
not  point  at  admittance  as  distinguished  finom  election 
but  tiiat  it  means  to  exclude  the  freeman  altogether 
being  chosen  an  assistant     Now  the  bye-law  will  plainly 
reach  the  case  of  a  man  who  has  become  ^'  unable  to 
his  debts  "  at  any  former  period,  and  whose  insolvency, 
in  this  sense,  was  known  perhaps  only  to  himself  or  som( 
confidential  clerk  or  partner.    Such  a  man  is  preclude 
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from  being  elected  unless  the  court  is  satisfied  that  after        1603. 

his  insolvency  he  has  paid  his  debts  in  full^  or  won  a    The  Queen 

seven  years*  honourable  reputation.     How  in  such  case     Saddlers* 

is  the  inquiry  by  the  court  to  be  set  on  foot  previous  to 

the  election  ?  When  the  freeman  has  become  a  bankrupt 

or  compounded  with  his  creditors^  it  cannot  be  supposed 

that  such  a  fact  will  be  unknown  to  those  who  propose 

him  for  admission  to  the  court      But  the  fact  of  the 

balance  having  been  at  some  one  period  in  his  life  on  the 

wrong  side  of  his  books  will  hardly  ever  be  known  to 

the  assistants,  unless  the  freeman  brings  it  before  them. 

Is  then  his  election  to  be  annulled  if  he  is  chosen  under 

such  circumstances,  without  the  court  having  been  satis- 

fied"  of  the  fkcts  prescribed  by  the  bye-law,  and  it  is 

afterwiu*ds  discovered  that  though  he  was  solvent  when 

he  was  chosen  assistant,  yet  at  one  time  his  assets  were 

less  than  his  liabilities  ?     The  bye-law  is  so  worded  that 

I  am  unable  to  arrive  at  any  other  concliudon  than  in 

the  affirmative. 

The  main  object  of  the  ordinance  probably  was  to  ex- 
clude bankrupts  from  the  court,  and  the  extension  of  it 
to  persons  who  ^'  have  become  otherwise  insolvent,"  was 
only  secondary  and  supplemental.  Could  it  be  main- 
tained that  the  election  of  a  bankrupt  is  valid,  if  he  has 
not  been  purified  to  the  satisfaction  of  the  court  as  re- 
quired by  the  bye-law  ?  A  freeman  who  has  **  become 
insolvent"  is  put  on  precisely  the  same  footing.  In 
either  case  the  Ineligibility,  according  to  the  terms  of 
the  bye-law,  is  dispensed  with,  not  by  his  having,  in 
point  of  &ctf  paid  his  creditors  in  full,  but  only  in  case 
the  court  shall  be  satisfied  that  he  has  so  done,  or  that 
he  has  gained  an  honourable  character  .for  seven  years 
subsequent  to  his  insolvency.  The  latter  alternative 
gives  rise  to  a  farther  difficulty  as  to  ascertaining  the 
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period  of  time  at  which  his  assets  became  insufficient 
cover  his  liabilities^  and  from  which  there&re  the  sevei 
years  are  to  be  calculated.    On  these  grounds  I  incline, 
strongly,  to  be  of  opinion  that  a  person  has  not  "  becom< 
otherwise    insolyent"  within  the  meaning  of  the  by< 
law,  unless  he  has  compounded  with  his  creditors,  o: 
otherwise  publicly  failed  in  business.     And  if  this  be 
it  is  plain  that  the  bye-law  does  not  apply  to  the  present  ^ 
case. 

But  if  the  words  of  it  will  not  allow  of  this  construct* 
tion,  and  it  is  to  be  read  as  applicable  to  every  freenu^:xi 
who  has  become  '^insolvent"  in  the  sense  of  ^'a  m^-ai 
who  is  unable  to  pay  his  debts,"  I  think  the  bye-law    ms 
unreasonable,  and  therefore  bad.     For  it  will  reach,  as      I 
before  remarked,  not  only  the  case  of  a  freeman  who   ms 
insolvent  when  elected  a  member  of  the  court,  but  al^^o 
the  case  of  one  who  at  some  prior  time  was  withoK:Kt 
assets  sufficient  to  meet  his  liabilities,  and  who  has  sul 
sequently,  without  this  state  of  his  affairs  having 
been  divulged,  fully  recovered  his  solvency.     And  it 
unreasonable,  I  think,  to  deprive  such  a  man  of  the  elig"^^" 
bility  conferred  on  him  by  the  charter,  unless  at  the 
of  his  proclaiming  his  prior  insolvency  to  the 
and  proceeding  to  satisfy  them  (if  they  will  allow  him 
to  do  on  the  contingency  of  his  future  election)  that  h 
has  paid  his  creditors  in  full.     It  must  be  fiEuther  o1 
served  that  in  such  a  case  his  name  has  never  been  ii 
any  degree  disgraced  in  the  mercantile  world  by  hi; 
insolvency,  so  that  his  being  associated  with  the  othei 
assistants  could  not  (as  it  might  in  the  case  of  his 
been  bankrupt,  or  having  compounded  with  his  creditora^j^ 
or  the  like)  bring  any  discredit  on  the  court     The  by< 
law  then,  being  unreasonable  in  this  respect,  and  beinj 
so  worded  as  to  be  indivisible,  is,  in  my  opinion,  bi 
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together.     If  this  be  so,  it  becomes  unnecessary  to  con-        18C3. 
der  whether  a  bye-law  would  be  good  which  ordained    The  Queen 
lat  no  freeman  who  was  not  then  solvent  should  be     Saddlers' 
ipable  of  being  elected  an  assistant.  Company. 

As  to  the  second  of  your  Lordships'  questions,  I  in-    Mr.  Jastice 
line  to  think  that  if  the  bye-law  was  good,  the  Plaintiff    Wiujams. 
as  removable  under  it,  in  the  sense  that,  as  his  election 
'as  void,  or  at  all  events  voidable,  the  Defendants  had 

right  so  to  treat  it,  and  to  refuse  to  allow  the  Plaintiff 
)  exercise  the  office.  At  all  events  no  peremptory 
landamuSy  in  my  opinion,  should  be  granted ;  because, 
8  it  appears  by  the  record  that  the  election  was  illegal, 
lie  Court  ought  not  to  order  that  the  Plaintiff  should  be 
estored  to  the  office.  But  I  do  not  think  the  facts  stated 
1  the  special  verdict  show  that  he  was  removable  under 
he  bye-law,  on  the  ground  that  he  h^  been  guilty  of 
U  conduct  after  his  election.  The  question  which  was 
sked  him,  and  which,  as  the  verdict  finds,  he  answered 
iilsely,  and  by  means  thereof  induced  the  Defendants  to 
dmit  him  to  the  office,  was,  in  my  opinion,  collateral  to 
118  right  to  be  admitted.  For  he  was  not  asked  whether 
le  was  solvent  in  Aprils  when  he  was  elected,  but 
rhether  he  was  solvent  in  the  following  September  \  a 
act  immaterial,  in  any  point  of  view,  to  the  validity 
if  his  election,  and  his  consequent  right  to  admittance. 

As  to  the  third  question  of  your  Lordships,  the  Plain- 
iff,  in  my  view  of  the  case,  had  no  legal  claim  to  be 
leard.  For  he  is  not,  I  think,  to  be  regarded  as  removed 
or  iU  conduct,  but  as  having  been  treated  as  one  who 
lad  no  right  to  exercise  the  office,  because,  by  force  of 
he  bye-law,  his  election  was  void  or  voidable.  On  this 
)oint  I  agree  with  the  judgment  of  the  Court  of  Ex- 
chequer Chamber,  and  I  think  the  distinction  there  taken 
is  well  founded. 

H  n  2 
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1803. 

The  QuBBN 

r. 
Saddlers' 
Company. 

Mr.  Justice 
Williams. 


Lord  Chief 

Baron 
Pollock. 


As  to  the  fourth  question  put  by  jour  Lordships,  as  I 
have  already  expressed  my  opinion  that  the  bye-law  10 
not  good  in  law,  my  answer  to  this  question  must  neces- 
sarily be,  that  I  think  the  Court  below  ought  to  have 
granted  a  peremptory  mandamus. 

Lord  Chief  Baron  Pollock  : 

My  Lords,  in  this  case  I  adhere  to  the  judgment  dell- 
yered  in  the  Court  of  Exchequer  Chamber,  and  for 
the  reasons  assigned  for  that  judgment. 

I  may,  therefore,  shortly  state  that,  first,  I  think  the 
bye-law  is  a  good  bye-law.     It  appears  to  me  to  be  a  just 
and  reasonable  bye-law  to  exclude  from  the  governing 
body  of  a  corporation  which  has  the  management  of  funds 
(some  of  which  are  devoted  to  charitable  purposes)  per- 
sons who  by  the  mismanagement  of  their  own  concerns 
have  become  insolvent,  and  have  so  far  forfeited  their 
claim  to  public  confidence  in  respect  of  pecuniary  trans- 
actions.    The  fact  that  insolvency  may  be  the  result  of 
misfortune  only  (there  no  doubt  may  be   such   excep- 
tions, but  the  rule  is  the  other  way)  is  no  answer  to  the 
objection  that  a  bankrupt  or  insolvent  ought  not  to  be  a 
fit  candidate   for   election.     A   bye-law  that   a  person 
convicted  of  felony  should  not  be  elected  or  admitted  to 
certain  public  oflSices  of  trust  and  honour  would,  I  appre- 
hend, be  a  good  bye-law,  although  the  annals  of  onr 
criminal  courts  unhappily  record  many  various  instances 
where,  by  perjury  or  mistake  (especially  as  to  identity)* 
by  blunder  or  misapprehension,  and  sometimes  by  the 
misconduct  and  fatal  indiscretion  of  the  accused  himself^  * 
conviction  has  taken  place,  which  has  been  consideredi 
upon  farther  investigation,  to  be  errroneous. 

With  respect  to  the  second  question.     It  appears  to 
me  that,  assuming  the  bye-law  to  be  good  in  law,  ina*" 
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much  as  according  to  the  special  verdict  the  said  Kay 
Dinsdale  *'  induced  and  procured  by  means  of  false  and 
fraudulent  representations  the  wm^dens  and  assistants  to 
admit  him^"  the  said  admission  was  Yoidable^  and  might 
be  treated  as  void  by  the  court  of  assistants ;  and  there 
was  no  occasion  to  remove  him.  On  the  third  question^ 
my  answer  will  be  that  the  Plaintiff  was  not  to  be  con- 
sidered as  removed^  as  he  had  never  been  legally  a  mem- 
ber of  the  court  I  consider  that  his  admission  was 
cancelled  or  set  aside  as  having  been  obtained  by  fraud. 
He  had  a  right  to  be  heard  on  a  mandamus  to  admit  him, 
as  no  doubt  he  had  been  elected,  and  that,  in  my  opinion, 
is  the  shape  the  proceedings  ought  to  have  taken. 

On  the  fourth  question  of  your  Lordships,  I  have 
only  to  say,  as  the  result  of  the  opinions  I  have  alreadj^ 
expressed,  that,  having  regard  to  the  facts  stated  in  the 
verdict,  the  Ccmrt  below  ought  not  to  have  granted  a 
peremptory  mandamus.  The  authority  for  this  has 
already  been  cited.     The  King  v.  Griffiths  (t). 


1863. 
The  QuEBN 

V, 

Saddlers* 
Company. 


Lord  Chief 

Baron 
Pollock. 


Lord  Chief  Justice  Cockbum : 

My  Lords,  I  am  of  opinion  that  the  first  question  put 
by  your  Lordships  in  this  case  should  be  answered  in  the 
negative. 

I  must  begin  by  observing  that  I  have  always  had 
considerable  difficulty  in  understanding  how,  when  the 
constitution  of  a  corporation  is  fixed  by  charter,  a  power 
to  make  bye-laws  "  for  the  good  rule  and  government " 
of  the  body  could  ever  properly  be  held  to  carry  with  it 
a  power  to  limit  the  number  either  of  the  electors, 
by  whom  the  members  of  any  constituent  part  of  the 
corporation  are  to  be  chosen,  or  the  number  of  those  from 


Lord  Chief 
Justice 

COGKBURir, 


(t)  5  Barn.  &  Aid.  731. 
UU  3 
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1B('>3.        whom  the  election  is  to  be  made,  by  Buperinducing  any  new 
The  Queen    qualification  or  ground  of  disqualification  as  to  which  the 
Saddlrrs'     charter  is  silent.      I  should  be  disposed  to  consider  a 
Company,     power  to  make  bye-laws  "  for  the  good  rule  and  govern-. 
Lord  Chief    ment"  of  the  body,  as  relating  rather  to  matters  of  an 
Justice       executive  character,  connected  with  the  government,  dis- 
cipline,  and  management  of  the  corporation,  and  the  con- 
duct of  its  affairs,  than  to  alterations  in  the  constitution 
established  by  the  charter  of  the  sovereign,  or  in  the 
mode  of  filling  up  the  component  parts  of  the  corporate 
body  thereby  prescribed.     Without,  however,  dwelling 
on  this   debateable  groimd,  or   farther   troubling  your 
Lordships  on  this   subject,  I  will  content  myself  with 
saying  that  any  bye-law,  the  effect  of  which  is  thus  to 
modify  the  constitution  given  by  the  charter,  should  be 
looked  at  with  jealousy,  and  upheld  in  a  court  of  law 
only  if  it  manifestiy  appears  to  be  necessary  and  con- 
ducive to  the  well-being  of  the  corporation ;  if,  to  use 
the  words  of  this  very  charter,  it  shall  be  proved  to  be 
"good,  useful,  honest,  and  necessary."     Now  this  bye- 
law,  as  it  seems  to  me,  is  plainly  unnecessary,  and — worse 
than  useless — is  positively  mischievous.     It  is  unneces- 
sary, because  the  body  in  the  corporation  in  which  the 
power  of  making  bye-laws  is  vested  is  the  very  same 
body  by  which  the  election  of  an  assistant  is  to  be  made; 
so  that  if  the  principle  upon  which  the  bye-law  is  based 
be  sound,  these  persons  can  give  practical  effect  to  it  by 
rejecting  any  one  labouring  under  the  disqualificatiofi> 
whether  the  bye-law  exists  or  not.     So  long  as  the  bye- 
law  remains  unrepealed  it  must  be  taken  that  the  mem- 
bers of  the  legislative  body  in  the  corporation  are  of  opi- 
nion that  its  principle  is  good.    If  so,  it  is  to  be  presumed 
that,  in  their  character  of  electors,  they  would  give  effect 
to  it      The  bye-law  is,   therefore,  plainly  superfluou& 
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Let  118  see  whether  it  is  usefiil  and  good.     Now  the        1^63. 
grounds  on  which  this  bye-law  has  been  sud  to  be  reason-    The  ^ubbr 
able  are,  that  the  office  of  assistant  is  in  itself  one  of     Saddlers' 
trost  and  confidence ;  that  it  leads,  if  the  ballot  shall  so     Compaky. 
determine,  to  the  office  of  renter  warden,  an  officer  who    j^,.^  Chief 
is  the  treasurer  of  the  corporation,  and  keeps  its  funds ;       Justice 
that  bankruptcy  and  insolvency,  in  the  great  majority  of 
instances,  arise  from  misconduct  or  imprudence ;  that  the 
corporation  is  justified  in  taking  measures  for  ensuring 
that  its  government,  and  especially  the  management  of 
its  pecuniary  affairs,  shall  be  in  the  hands  of  solvent  and 
respectable  persons. 

While  the  force  of  this  reasoning  may  be  admitted,  it 
is,  on  the  other  hand,  to  be  observed  that  the  effect  of 
8ucli  a  rule  must  necessarily  be,  in  some  instances,  to 
exclude  persons  upon  whom  bankruptcy  or  insolvency 
may  have  come  from  circumstances  involving  no  imputa- 
tion either  of  misconduct  or  improvidence.     The  vicissi- 
tudes of  fortune,  the  fluctuations  of  trade,  the  uncertainty 
of  commercial  speculation,  the  failure  of  others,  causes 
which  sometimes  prove  ^^  enough  to  press  a  royal  mer- 
chant down,"  may  occasion  bankruptcy  or  insolvency, 
without  leaving  the  shadow  of  a  reproach  on  the  cha- 
racter of  the  individual.     Why  shoidd  a  man  thus  cir- 
cumstanced, on  whom  no  suspicion  or  imputation  rests, 
be  excluded  till  he  has  established  a  fair  and  honourable 
character  for  seven  years,  when,  to  say  nothing  of  the 
liardship  and  injustice  done  to  him,  his  admission  into  the 
^veming  body  might,  during  all  that  time,  be  highly 
^yantageous  to  the  corporation?      The  answer  which 
YisB  been  given  is  that  laws  should  be  adapted  to  cases  of 
ordinary  and  not  of  exceptional  occurrence,  and  that  if 
general  good  results,  individual  hardship  or  partial  incon- 
venience must  be  submitted  to.     I   should  feel  all  the 

H  11  4 
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18(?3.        force  of  this  argument  if  this  bye-kw  were  necessary  to 
The  QuBBK    secure  the  advantage  which  it  is  designed  to  effect.    But, 
SaddLbrs*     ^  ^  ^^^  already  shown,  for  this  purpose  it  is  altogether 
CoMPANT.     unnecessary ;  and  its  practical  working  is,  therefore,  thiB: 
Lord  Chief    — while  unnecessary  to  exclude  those  whom  it  may  be 
Justice      desirable  to  exclude,  it  only  operates  to  exclude  thoee 
whom  it  is  acknowledged  it  would  be  desirable  to  admit 
The  law,  is,  therefore,  not  only  useless  but  mischieyous. 
But  even  if  this  bye-law  could  be  taken  to  be  good  in 
law,  I  am  of  opinion  that  the  prosecutor  was  not  remov- 
able under  it     When  the  bye-law  in  question  speaks  of 
bankruptcy  or  insolvency,  it  must,  I  think,  be  taken  to 
refer  to  something  more  than  a  mere  inability  to  meet  pe- 
cuniary liabilities  or  engagements.  '' Bankruptcy,"  in  the 
meaning  of  the  bye-law,  must,  I  think,  be  taken  to  mean 
the  legal  status  in  which  a  man  becomes  placed  when  he 
has  committed  an  act  of  bankruptcy,  and  is  thereupon  acljn- 
dicated  a  bankrupt.    '^  Insolvency,"  a  man's  position  when 
he  becomes  subject  to  the  laws  relating  to  insolvents,  and 
is  brought  within  the  jurisdiction  of  the  insolvent  laws. 
For  although  at  the  time  of  the  making  of  this  bye-law 
the  Insolvent  Court  of  modem  times  had  not  been  called 
into  existence,  yet  there  were  statutes  relating  to  insol- 
vent debtors,  and  the  term  was  one  known  to  the  law. 
How,  unless  some  such  positive  standard  is  taken,  can  the 
period  be  fixed  from  which  the  seven  years  are  to  rnni 
during  which  the  good  character  required  by  the  byeJaw 
is  to  be  maintained  ?     The  fact  that  this  latter  period  is 
made  to  date  from  the  bankruptcy  or  insolvency,  is  strong 
to  show  that  these  terms  are  used  in  the  sense  I  hafO 
ascribed  to  them,  and  not  as  importing  a  mere  inabilitj 
to  meet  pecuniary  liabilities,  the  precise  date  of  which  it 
may  be  di£Scult  to  ascertain,  which  may  exist  to-day  and 
be  removed  to-morrow. 
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But  if  this  be  so,  Mr.  Dinsdale  was  not  ineligible  at        1803. 
the  time  of  his  election ;  he  was  elected  on  the  23d  of   The  Quben 
April ;  his  election  was  confirmed  at  a  meeting  of  the  25  th     Saddlers' 
oiJuly\  he  was  admitted  on  the  20th  of  October ;  he  was     Company. 
not  declared  bankrupt  till  the  30th  of  November.    It  does   Lord  Chief 
not  appear  that  he  had  even  committed  an  act  of  bank-    qJ^^^^^ 
ruptcy  prior  to  his  election  and  admission.    In  my  opinion, 
therefore,  even  supposing  the  bye-law  to  be  good,  he  was 
not  disqualified  under  it. 

And  even  if  this  were  not  so,  I  am  still  of  opinion  that 
it  was  not  competent  to  the  Defendants  to  remove  Mr. 
Dinsdale.  He  had  been  elected  by  the  proper  electors ; 
his  election  had  been  duly  confirmed ;  he  had  been  ad- 
mitted ;  he  had  been  twice  summoned  to  attend  and  dis-  * 
charge  the  duties  of  his  office,  and  had  done  so,  and  had 
partaken  of  its  emoluments.  Under  these  circumstances, 
he  was  to  all  intents  and  purposes  in  the  office ;  and  if 
removable  at  aU,  on  the  ground  of  having  been  ineligible 
under  the  bye-law,  could  only  be  removed  by  proceedings 
in  the  nature  of  quo  warranto  in  the  Court  of  Queen's 
Sench. 

But  his  removal  is  said  to  have  been  warranted  on  the 
ground  of  misconduct,  in  making  a  false  answer  to  an  in- 
quiry by  the  officer  of  the  corporation  touching  his  sol- 
vency prior  to  his  admission.     To  this  it  appears  to  me 
ttuit  more  than  one  answer  may  be  given.     In  the  first 
place,  although  the  effect  of  the  prosecutor's  statement 
Was  his  admission,  it  does  not  appear  that  the  answer  was 
made  with  any  reference  to  admission  to  the  office,  or  was 
intended  as  a  fraud  on  the  corporation.     It  is  found  ex- 
pressly as  a  fact  in  the  case  that  Dinsdale,  at  the  time  of 
yiri^lriTig  this  statement,  was  not  aware  of  his  having  been 
elected.     The  inquiry  may  have  presented  itself  to  his 
mind  simply  as  an  impertinent  one.     The  answer  may 
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Company. 
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biye  been  given  vrith  the  design  of  protecting  himself 
from  the  injurious  consequences  to  his  position  as  a  trader^ 
which  the  disclosure  of  his  pecuniary  circumstances  might 
bring  upon  him.     Secondly^  the  inquiry  was  one  which 
neither  the  Defendants  nor  their  officer  on  their  behalf 
had  any  right  to  make^  and  by  the  answer  to  which  the 
prosecutor^  therefore,  ought  not  to  be  prejudiced.    If  the 
bye-law  is,  as  I  think  it,  bad,  the  inquiry  was  irrdeyant 
and  unwarranted.     If  the  bye-hiw  was  good,  the  inquiry 
came  too  late ;  it  should  have  preceded  the  election ;  for 
when  an  election  has  once  been  made  by  those  to  whom 
it  appertains  to  make  it,  the  admission  to  the  office  be* 
comes  a  purely  ministerial  act.    It  would  be  an  additional 
reason  for  holding  this  bye-law  to  be  bad,  as  unreason- 
able, if  upon  an  election  made  by  competent  authorit^i 
it  superinduced  a  new  qualification  as  tiie  condition  of 
admission.     The  Defendants  are,  therefore^  under  the 
necessity  of  contending,  that  tiiough  the  bye-law  speab 
of  admission,  the  disqualification  is  carried  back  to  the 
period  of  the  election.    If  so,  this  question  as  to  solyencji 
if  it  could  be  le^timately  put  at  all,  should  have  been 
put  antecedentiy  to  the  election.     Once  elected,  Mr. 
Dinsdale  might  have  declined  to  answer  such  an  inquirfy 
and  yet  have  been  entitied  to  insist  upon  being  admitted. 
But  a  short  and  conclusive  answer  to   this  alleged 
ground  of  removal,  is  to  be  found  in  the  affirmative  ur 
swer  which  must  necessarily  be  given  to  the  question  pot 
thirdly  by  your  Lordships.     No  proposition  in  the  htr 
relating  to  corporate  offices  can  be  more  dear  or  indtf- 
putable  than  that  a  man  liable  to  removal  from  an  office 
for  misconduct,  is  entitied  to  be  heard  in  his  defence,  and 
must  have  an  opportunity  of  being  so  heard  before  be 
can  be  removed.     It  is  unnecessary  to  trouble  your  Lord- 
ships with  authority  on  a  proposition  which  needs  only 
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to  be  stated  to  command  assent.  The  cases  will  be  found 
collected  in  "  Wilcocks  on  Corporations,"  paragraphs  691 
to  702. 

Being,  on  these  grounds,  of  opinion  that  the  removal  of 
Mr.  Dtjisdale  was  unwarranted,  and  that  he  is  entitled 
to  a  peremptory  mandamtis  to  restore  him,  I  have  no 
hesitation  in  answering  your  Lordships'  fourth  and  last 
question  in  the  affirmative. 


18B3. 
The  Qu£BN 

V, 

Saddlers' 
Company. 

Lord  Chief 
JuHtiee 

CoCKBURlf. 


The  Lord  Chancellor  (Lord  Westbury) : 

My  Lords, — The  question  in  this  case  depends  almost 
entirely  on  the  validity  of  the  bye-law ;  and,  again,  the 
Talidity  of  the  bye-law  appears  to  me  to  depend  on  the 
meaning  of  these  words,  namely,  ''  or  become  otherwise 
insolvent."    With  respect  to  the  construction  of  these 
words,  I  think  they  must  be  held  to  mean  notorious  or 
avowed  insolvency,  such  as  woidd  be  the  consequence  of 
a  public  stoppage  in  business,  or  of  a  trader  calling  his 
creditors  together  and  obtaining  time  or  terms  of  in- 
dulgence, or  of  his  entering  into  a  deed  of  composition. 
These,  and  other  modes  of  avowed  insolvency,  were 
common  at  the  time  of  the  passing  of  this  bye-law, 
^though  no  statute  relating  to    insolvent  debtors    as 
contra^tinguished  from  bankrupts  was  then  in  exist- 
ence.   This  construction  of  the  word  "insolvent,"  as 
meaning  avowed  or  notorious  insolvency,  is  consistent 
^th  the  provision  for  restoring  the  competency  of  the 
^er,   if  he   has   established    a    fair  and  honourable 
^aracter  for  seven  years  subsequent  to  his  bankruptcy 
Cf  insolvency ;  where  the  word  "  insolvency  "  must  mean 
^  &ct  ascertained  at  some  period  of  time  from  which  the 
^ven  years  may  be  computed.    Thus,  fairly  construed,  I 
^nk  the  bye-law  is  good  and  reasonable,  and  that  it 
^^  not  contain  any  element  of  uncertainty. 


July  28. 
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If  this  be  the  meaning  of  the  bye-law,  Mr.  Dintdale 
was  not  insolyent,  within  such  meaning,  at  any  time  be- 
fore the  date  of  his  election  or  admiseion,  and  was  not, 
therefore,  in  my  judgment,  disqualified  by  the  operation 
of  the  bye-law. 

It  is  unnecessary  to  consider  the  case  of  firaod  alleged 
in  the  return,  because  I  understand  the  return  and  find- 
ing of  the  jury  to  be  intended  to  state  that  Kay  Dim-' 
dalcy  being  ineligible  within  the  true  meaning  of  the 
bye-law,  did  by  means  of  false  and  fraudulent  repre- 
sentations of  his  solvency,  induce  or  procure  the  wardens 
or  keepers  and  assistants,  to  admit  him  to  the  office. 
But  if  it  had  been  necessary,  I  should  have  been  of 
opinion  that  the  answers  giyen  by  Mr.  Dinsdale,  on  the 
24th  September  1849,  to  the  questions  put  to  him  by  Mr. 
Clarke  (who  was  not  directed  or  authorised  by  the  court 
to  make  any  such  inquiries),  were  not  such  false  and 
fraudulent  representations  as  the  court  of  wardens  and 
assistants  could  allege  were  made  with  the  view  of  in- 
ducing or  procuring  them,  and  by  which  in  fact  thej 
were  induced  and  procured  to  admit  Mr.  Dinsdak  to  die 
ofiice.     Mr.  Dinsdale  was  elected  in  the  month  of  April 
1849,  and  his  election  was  confirmed  in  the  month  of  Jttbf 
1849.    He  was  admitted  to  the  ofiice  on  20th  October  1849, 
and  the  return  states  that  on  the  20th  December  1849,  the 
court  of  wardens  and  assistants  did  resolve  and  determine, 
that  Mr.   Kay  Dinsdale   should    be   removed  and  dis- 
charged from  being,  and  should  no  longer  be,  one  of  Ae 
assistants  of  the  art  or  mystery.     Mr.  Dinsdale  was  not 
summoned,  nor  was  any  opportunity  afibrded  to  him  of 
being  heard  against  this  order  of  removal,  which  doee  not 
treat  the  original  election  as  void  on  the  ground  of  M^ 
Dinsdale  being  ineligible. 

Under  these  circumstances,  I  am  of  opinion  that  ereo 
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if  my  construction  of  the  bye-law  be  not  the  right  one, 
and  if  Mr.  Dinsdale  was  disqualified  by  insolvency, 
yet  that  as  he  was  admitted  to  the  office  without  fraud, 
he  could  not  be  legally  removed  from  it  without  being 
heard  in  his  defence. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  reversed,  and 
that  of  the  Court  of  Queen's  Bench  affirmed,  and  that  a 
peremptory  mandamus  should  issue. 

Lord  Cranworth: 
My  Lords,  in  this  case  the  learned  Judges  whose 
assistance  we  had  at  the  argument,  are  divided,  almost 
equally,  in  opinion  as  to  the  judgment  which  your  Lord- 
ships ought  to  pronounce.  Three  of  them  think  judg- 
ment ought  to  be  given  for  the  plaintiff  in  error ;  four 
that  the  judgment  below  ought  to  be  affirmed. 

I  have  given  careful  attention  to  their  able  and  well- 
considered  reasoning,  and  have  arrived  at  the  conclusion 
that  the  judgment  of  the  Court  of  Queen's  Bench  was 
light,  and  so  that  judgment  ought  to  be  given  for  the 
Plaintiff  in  error. 

On  the  question  of  the   validity  of  the  bye -law,   I 
concur  with  the  judgment  of  the  Exchequer  Chamber, 
and  of  the  four  judges  who  think  that  judgment  right. 
I  think  the  bye-law  is  good.    I  think  so,  because  I  inter- 
pret the  word  "  insolvency  "  to  mean  not  mere  inability 
of  the  person  to  whom  it  refers  to  pay  his  debts  in  full, 
l>ut  inability  proved  by  some  outward  act,  such  as  stop- 
ping payment,  or  compounding  with  his  creditors.     That 
Buch  is  the  meaning  seems  to  me  clear,  from  the  provision 
■        A»t  the  disqualifying  effect  of  the  insolvency  may  be  re- 
5       Dioved  by  fair  and  honourable  conduct,  continued  for 
J.      Beven  years  after  the  insolvency.    This  necessarily  points 


1863. 
The  QuBBN 
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Company. 
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18G3,        to  some  specific  act,  from  which  the  seven  years  may  be 

The  QuBSN    counted,  and  this  interpretation  is  strongly  confirmed  by 

Saddlers'     *^®  word  being  coupled  with  bankruptcy.      Upon  any 

CosiPANT.     other  interpretation  of  the  word,  I  should  not  think  the 

bye^law  good.      If  the  insolvency  contemplated  by  the 

bye-law  was  mere  inability  to  pay  his  creditors  20  s.  in 

the  pound,  at  any  time  within  seven  years  next  before 

the  election,  a  door  would  be  opened  to  inquiries  which 

it  might  be  impossible  to  answer,  and  which  it  would  be 

impolitic  to  permit      On  the  validity  of  the   bye-law, 

therefore,  I  concur  with  the  judgment  of  the  Court  of 

Exchequer  Chamber. 

But  I  do  not  think  that  the  special  verdict  finds  any 
such  insolvency  as  is  contemplated  by  the  bye-law.  It 
finds,  indeed,  that  from  the  time  of  the  passing  of  tbe 
resolution  of  the  23d  of  April  1849,  electing  the  Appel- 
lant to  be  an  assistant,  up  to  the  meeting  of  the  20th  of 
October  following,  when  he  was  admitted  and  sworn  in, 
he  was  in  insolvent  circumstances,  and  unable  to  pay  his 
creditors  205.  in  the  pound,  and  that  he  was  indebted  on 
judgments  and  otherwise,  in  large  sums  of  money  to 
divers  persons. 

This,  however,  does  not  show  that  he  was  insolvent 
within  the  meaning  of  the  bye-law.      It  does,  indeed, 
show  that  when,  on  the  24th  of  September y  he  represented 
to  Mr.  Claikey  the  agent  of  the  company,  that  he  kuu 
solvent  as  any  man  of  the  court,   and  able  to  pay  bu 
creditors  205.  in  the  pound,  he  was  stating  what  was  ud-     j 
true,  and  what  he  must  have  known  to  be  untrue.    Bat 
I  cannot  think  that  the  mere  statement  of  a  falseboaJ^ 
even  though  it  has  been  made   with  the  intention  of 
thereby  inducing,  and  has  in  fact  induced,  the  coiap^l 
to  admit  him,  can  have  the  effect  of  making  the  election 
a  nullity. 
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If  he  had  been  bankrupt  within  seven  years  previously        1863. 
to  his  election^  and  had  falsely  represented  to  the  com-    The  Quekn 
pany  that  he  had  never  been  bankrupt^  that  woidd  have    Saddlkrs* 
been  a  false  representation  that  he  was  eligible^  when  in     Company. 
truth  he  was  ineligible,  and  I  will  assume  that  such  a 
falsehood  would  have   rendered  his  election  a  nullity. 
But  a  mere  false  representation  not  affecting  his  eligibility 
would  not  have  that  effect     If,  for  instance,  being  sol- 
vent, he  had  falsely  represented  himself  as  worth  10,000  /., 
when  in  truth  he  was  worth  only  100/.,  this  false  repre- 
sentation might  have  led  to  his  being  elected,  but  it 
could  not  have  made  the  election  a  nullity ;  and  the  re- 
presentation that  he  was  not  insolvent,  using  that  word 
in  a  sense  different  from  that  in  which  the  word  insol- 
vency is  used  in  the  bye-law,  is  merely  the  statement  of 
a  fidsehood  to  the  question  whether  he  was  or  was  not 
eligible ;  and,  therefore,  even  if  it  would  afford  ground 
for  setting  aside  the  election,  it  did  not,  in  my  opinion, 
make  it  absolutely  null  and  void,  ab  initio. 

This  view  of  the  case  makes  it  unnecessary  for  me  to 
consider  the  other  questions  raised  in  argument.  It  is 
impossible  to  contend  that  a  person  validly  elected  and 
admitted  a  member  of  the  court,  could  behind  his  back, 
and  without  notice,  be  removed  from  his  office.  And  it 
seems  to  me  necessarily  to  follow,  that  judgment  must 
be  given  for  the  Plaintiff  in  error,  and  that  a  peremptory 
mandamus  ought  to  issue. 

I  ought  to  state  that  my  noble  and  learned  friend. 
Lord  Brougham,  who  is  unable  to  be  present  here  to 
day,  has  authorised  me  to  say  that  In  all  these  cases 
which  he  heard  (with  the  exception  of  one  at  the  hearing 
rf  which  I  was  not  present),  he  concurs  with  us  in  our 
^iew8  respecting  them. 
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1803.  Lord  WensleydaU : 

The  (^uBBN  ]\|y  Lords,  the  first  question  in  this  case  is,  whether 
Saddlrrs*  the  bye<-law  upon  which  the  case  principallj  depends  is 
CoMPANir.     reasonable,  and  therefore  valid,  or  not 

The  wardens  and  assistants  have  a  power  by  their 
charter  to  make  bye-laws,  which  they  shall  think  fit,  in 
their  sound  discretion,  for  the  good  rule  and  government 
of  the  wardens,  &c.,  of  the  mystery  of  saddlers.     Under 
that  power  I  do  not  feel  the  difficidty  which  has  pre- 
sented itself  to  the  minds  of  some  of  the  judges,  thgt  the 
body  could  not  limit  the  number  of  the  persons  to  be 
elected  by  superinducing  new  qualifications  as  to  which 
the  charter  is  silent.     To  secure  the  good  government  (£ 
the  company,  it  might  be  proper  to  make  fit  provbionB 
that  those  who  have  the  rule  and  management  of  the 
afiairs  of  the  company  should  be  well  qualified ;  and  it 
is  very  reasonable  that  those  who  are  to  have  the  care 
and  custody  of  the  moneys  of  the  company  should  be 
trustworthy  and  respectable. 

I  thiuk,  therefore,  that  there  is  no  objection  to  a  bye- 
law  requiring   that  those  elected    and  admitted  to  be 
assistants,  who  may,  and  in  the  ordinary  course  of  things 
will,  become  renter  wardens,  and  as  such  have  the  ciu- 
tody  of  the  moneys  of  the  company,  should  not  be  pe^ 
sons  who  have  been  bankrupts,  imless  it  be  proved  that 
after  their  bankruptcy  they  have  paid  their  creditors  in 
full,  or  established  a  fair  and  honourable  character  for 
seven  years  after  their  bankruptcy  to  the  satisfaction  of 
the  court.     In  this  respect  I  have  no  doubt  as  to  the 
validity  of  the  bye-law.    Whether  it  is  equally  valid  in     i) 
the  case  of  insolvency  is  the  question ;  and  that  depends     || 
upon  the  meaning  of  that  term  in  the  place  in  which  it    |^ 
occurs.     If  it  means  only  secret  insolvency,  that  is,  if** 
any  time,  in  case  a  person's  liabilities  and  assets  ^^^ 
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reckoned  up  and  compared  together,  in  that  comparison  1862. 
he  was  found  to  be  incapable  of  paying  all  his  creditors.  The  Qubbv 
I  must  think  the  bye-law  is  invalid.  There  would  be  Saddlers* 
great  inconvenience  from  such  an  inquiry  into  private  Compahy. 
affairs.  It  is  clear,  besides,  that  the  bye-law  means  such 
an  insolvency  as  is  manifest  publicly,  for  from  a  secret 
insolvency  the  period  of  seven  years  cannot  be  well  cal- 
culated; and  therefore  there  is  good  reason  for  saying 
that  a  different  kind  of  insolvency  is  intended.  I  cannot 
help  thinking  it  quite  clear  that  the  term  ^^  insolvent'* 
means  public  insolvency ;  not  necessarily  the  taking  the 
benefit  of,  or  being  made  liable  to,  the  Insolvent  Act, 
but  being  incapable  to  pay  his  debts  in  ordinary  course ; 
or,  in  other  words,  having  ^'  stopped  payment."  In  that 
sense,  I  think  the  bye-law  perfectly  reasonable,  and  the 
seven  years  may  be  easily  calculated  from  such  an 
insolvency.  Mr.  Justice  Willes  has  referred  to  several 
cases  to  show  that  such  is  the  true  meaning  of  the  word. 
It  may  at  least  mean  ^^not  paying"  as  well  as  ^^  being  incar 
pable  of  paying."  As  in  one  sense  of  the  word  the  bye-law 
is  good  and  in  the  other  not,  the  rule  is  that  it  ought  to 
be  construed  so  as  to  make  it  valid,  not  to  defeat  it, 
according  to  the  principle  laid  down  in  the  Poulter^s 
Company  v.  Phillips  (J). 

I  think,  therefore,  that  the  bye-law  is  good  in  law,  on 
the  supposition  that  public  insolvency  is  meant  by  it 

Was  the  Plaintiff,  then,  removable  under  this  good  bye- 
law,  upon  the  facts  stated  in  the  return  and  found  by  the 
special  verdict  ?  I  think  there  is  no  substantial  differ- 
ence for  this  purpose  between  being  admitted,  or,  elected 
and  admitted.  The  bye-law  in  substance  forbids  him 
firom  being  permitted  to  be  a  member  of  the  court  of 

U)  C  Binij.  N.  C.  314. 
VOL.  X.  II 
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1863.       assistants.     If  the  office  had  been  full  he  could  not  hare 
The  QuxBN  been  remoyed  without  a  qtio  warranto.     That  is  perfectly 
Saddlers*     clear.     But  the  grounds  upon  which  the  Defendants  ap- 
CoMPANT.    pear  to  have  intended  to  proceed  are,  that  the  relator  was 
elected  and  admitted  by  means  of  a  fraud  committed  by 
himself  upon  the  company;  that  the  office  was  never 
full,  but  was  voidable  by  reason  of  the  fraud ;  that  fraud 
makes  all  transactions  voidable  at  the  election  of  the 
party  defrauded,  as  long  as  the  parties  remain  in  the 
same  condition,  not  when  new  interests  are  acquired ;  and 
that  here  there  is  none  so  acquired;  and  that  if  there  was  a 
fraud,  and  the  transaction  was  avoided  on  that  ground,  a 
notice  would  be  unnecessary  to  the  fraudulent  party  to 
come  and  defend  himself  in  order  to  make  the  avoidance 
operative ;  and  I  am  clearly  of  opinion  that  it  would. 

The  fraud  meant  to  be  relied  upon  in  the  return  is  s 
false  and  fraudulent  statement  by  the  relator  as  to  his 
solvency.  He  is  alleged  to  have  falsely  and  fraudulentlj 
stated,  both  before  his  election  and  his  admittance,  that 
he  then  was  solvent  and  able  to  pay  his  creditors  20t,  in 
the  pound,  whereas  he  was  then  insolvent,  and  unable 

to  do  60. 

The  allegation  that  such  statement  was  made  before  his 
election  is  not  attempted  to  be  proved.  There  is  nothing 
in  the  special  verdict  to  support  it.  But  that  allegation 
may  be  rejected ;  and  if  the  statement  of  a  fraud,  as 
alleged  before  the  admittance,  according  to  the  true 
meaning  of  the  allegation,  is  made  and  proved,  the  return 
would  be  sufficient. 

In  order,  however,  to  make  this  a  valid  objection  to 
the  admittance  after  election  the  return  should  have 
stated  an  insolvency  within  the  true  meaning  of  the  bye- 
law.  If  a  false  and  fraudulent  statement,  perhaps  on 
any  {?ul)ject,  had  been  made,  which  had  caused  the  elec- 
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tion  to  take  place,  probably  the  election  might  have  been        18C3. 
avoided  by  that  fraud.     But  a  fraudulent  statement  ajter    The  QusE^r 
election,  in  order  to  avoid  the  admittance  made  on  that     Saddlers* 
election  on  the  ground  of  insolvency,  must  be  a  statement     CoMPAHr. 
of  such  an  insolvency  as  to  create  a  disqualification  under 
that  bye-law.     That  insolvency  must  be,  not  a  private 
and  secret  insolvency,  not  a  mere  incapability  on  the  full 
statement  of  his  afiairs  to  pay,  but  a  public  one,  a  stop- 
page of  payment  in  the  ordinary  course,  or  a  similar  act. 
I  have  had  a  good  deal  of  doubt  on  this  point,  but, 
after  much  consideration,  I  have  come  to  the  conclusion 
that  the  return  does  not  state  that  there  ever  was  an 
insolvency  of  that  character.     I  think  it  probable  that 
the  framer  of  it  had  no  liotion  that  a  public  insolvency 
was  at  all  necessary  in  order  to  bring  the  case  within  the  • 
prohibitation  of  the  bye-law.     The  allegation  is  that  the 
relator  falsely  and  fraudulently  stated  to  the  wardens 
and  assistants  that  he  then  was  solvent  and  able  to  pay 
his  creditors  20^.  in  the  pound,  whereas  he  then  was 
insolvent,  and  unable  to  pay  his  creditors  20«.  in  the 
pound,  and  that  they  never  have  been  paid.     That  he 
was  solvent  at  the  time  of  making  the  statement  does 
not,  in  the  ordinary  use  of  language,  appear  to  mean  that 
he  had  not  then  ceased  to  pay  in  the  ordinary  course,  or 
had  not  stopped  payment,  or  become  insolvent  within  the 
meaning  of  the  bye-law,  but  merely  that  he  then  was  capa- 
ble of  paying  in  full.    And  the  proof  of  that  representation 
which  is  stated  in  the  special  verdict  confirms  that  view 
of  the  meaning  of  the  allegation  in  the  return  ;  for  it  is 
said  that  it  was  made  on  the  24th  September  1849,  in 
answer  to  an  inquiry  by  Clarke^  the  agent  of  the  court, 
as  to  the  relator's  solvency,  and  it  was  a  statement  that 
lie  then  was  as  solvent  as  any  man  of  the  court,  and  able 
to   pay  his  "creditors"  20*.  in  the  pound,  whereas  he 
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^^23'  ^^^  ^^'  ^^^  ^^^  hitherto  been  inBolvent.  He  was  not 
TheCiuKKN  asked  whether  he  had  ever  become  an  insolvent  or 
Saddlsbs*     stopped  payment. 

Company,  Qn  the  ground  that  the  return  does  not  allege  a  case 
of  public  insolvency,  and  a  fraudulent  statement  on  that 
subject,  I  think  it  is  bad,  and  therefore  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  ought  to  be 
reversed,  and  a  mandamus  ought  to  go. 

It  is  unnecessary  to  consider  whether  the  special  ver- 
dict finds  sufficiently  that  such  statement  was  made  to  die 
wardens,  keepers,  and  assistants,  as  alleged  in  the  retonii 
being  made  only  to  Clarke^  or  that  they  removed  the 
relator  for  that  cause.  It  is  sufficient  for  the  decision 
of  the  case  that  the  return  b  bad. 

Lord  Chelmsford: 

My  Lords,  the  question  in  this  case  turns  upon  the 
validity  of  the  bye-law,  for  if  that  is  invalid  all  the  pro- 
ceedings founded  upon  it  must  necessarily  fail.     This 
question  entirely  depends  upon  the  meaning  which  is 
given  to  the  words,  "or  become  otherwise  insolvent 
If  they  mean  that  no  person  shall  be  a  member  of  the 
court  of  assistants  who  at  any  previous  time,  if  called 
upon  suddenly  by  his  creditors,  would  have  been  unaUe 
to  pay  them  20  s.  in  the  pound,  a  state  of  circumstances 
scarcely  capable  of  being  reduced  to  precision,  always 
fluctuating  and  uncertain,  and  not  necessarily  determin- 
ing the  solvency  of  a  tradesman  according  to  the  notions 
of  the  commercial  world,  then  the  bye-law  would  be 
unreasonable  and  void.     This  would  of  course  not  be 
the  case  if  the  words  are  to  be  understood  as  importing 
insolvency  in  the  strictest  acceptation  of  the  term,  either 
by  taking  the  benefit  of  the  Insolvent  Act,  or  by  com- 
pounding with  creditors ;  but  if  this  is  the  proper  inter- 
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pretatlon  of  the  bye-law,  it  would  not  have  been  appli-        I8fi2. 
cable    to  Mr.  Dinsdale  at  the  time  of  his  admission.    TheQussN 
But  I  think   that  a  reasonable   construction  may  be    c^dp^bbs* 
adopted^  which  will  both  establish  its  validity^  and  bring     Compamt. 
Mr.  Dinsdale^s  case  within  it.     The  words  are  not  **  has 
been  a  bankrupt  or  insolvent/'  but,  ^'  has  been  a  bank- 
rupt, or  become  otherwise  insolvent,"  which  appear  to 
me  to  point  with  sufficient  precision  to  a  state  of  circum- 
stances which  in  a  popular  sense  implies  an  insolvent 
condition ;  as  where  a  person  (to  use  a  familiar  expres- 
sion) is  unable  to  pay  his  way,  or  to  discharge  his  debts 
in  regular  course  according  to  the  habits  of  business  of 
solvent  tradesmen.     This  is  an  overt  act  of  insolvency 
which  is  capable  of  distinct  and  definite  proof  as  oc- 
curring at  any  particular  time. 

The  bye-law,  therefore,  is  not  objectionable  on  account 
of  imcertainty,  and  this  construction  of  it  gives  a  precise 
period  from  which  the  inquiry  by  the  court  of  assistants 
may  commence,  whether  the  person  seeking  admission  to 
the  court  has  paid  and  satisfied  his  creditors,  or  has  esta- 
blished a  fair  and  honourable  character  for  seven  years 
subsequent  to  his  bankruptcy  or  insolvency.     This  pro- 
vision, intended  to  mitigate  the  rigour  of  the  bye-law, 
and  to  allow  a  failing  man,  even  where  he  has  not  paid 
his  debts  in  full,  the  benefit  of  the  favourable  considera- 
tion of  the  court  of  assistants  after  a  period  of  purgation, 
is  thus  cleared  of  all  difficulty,  and  the  inquiry  has  a 
certain^  and  definite  range   and   object.     The  bye-law 
therefore'tappears  to  me  to  be  valid ;  and  if  the  fact  of 
such  insolvency  as  it  contemplates  had  been  established 
against  Mr.  Dinsdale  at  the  time  of  his  election,  he  would 
not  have  been  eligible  to  the  court  of  assistants. 

But  assuming  him  to  have  been  ineligible,  was  it  in 

I  I  3 
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1863.       the  power  of  the  court  of  assistants,  by  their  rescdotion 
The  QusEN   of  the  20th  December  1849,  after  his  election  and  ad* 
Saddlers*    i^^^ttance,  to  remove  him  from  his  office  ?     I  think  it  was 
CoMPANT.     not. 

I  do  not  understand  the  word  *^  admitted  "  to  be  used 
in  the  bye-law  to  signify  **  admission,^  as  contradistm- 
guished  from  ^^  election/'  but  as  a  general  and  compre- 
hensive   word,  equivalent    to    "  become "   or  **  be "  a 
member  of  the  court.     Now,  suppose  Mr.  DinsdaU  to 
have  been  in  insolvent  circumstances  within  the  meaning 
of  the  bye-law^  but  to  have  concealed  the  fact,  and  to 
have  been  admitted  in  ignorance  of  it,  it  can  hardly  be 
contended  that  upon  a  subsequent  discovery  of  the  state 
of  his  affairs,  he  could  have  been  removed.     The  case 
against  him  is  put  upon  the  ground  of  fraud.     **  It  is 
alleged  in  the  return,  and  found  by  the  jury,  that  bj 
means  of  the  said  false  aud  fraudulent  representations 
(of  his  solvency)  the  said  Kay  Dinsdale  induced  and  pro- 
cured the  wardens  or  keepers  and  assistants  to  admit 
him  to  the  office.'* 

Now  the  false  and  fraudulent  representations  refeired 
to  are  those  which  are  found  to  be  made  to  Mr.  Clarke 
the  clerk  of  the  company,  on  the  24th  September  1849, 
long  after  the  election  of  Mr.  Dinsdale  (which  was  on 
the  23d  April  1849,  and  confirmed  on  the  25th  /«/jf 
1849),  and  before  it  was  communicated  to  him,  or  he  was 
summoned  or  admitted  to  the  office.    It  is  not  even  posi- 
tively and  directiy  alleged  that    Clarke  communicated 
Dinsdale^B  representation  of  his  solvency  to  the  wardens 
and  assistants  of  the  company  before  his  admission.    Bat 
the  special  verdict  states  argumentatively  that  *'  the  said 
representations  were  not  communicated  to  any  court  of 
the  then  wardens  and  assistants  untilthe  20tfa  dajof 


CASES  IN  THE  HOUSE  OF  LORDS.  469 

October  1849,  which  was  the  first  court  of  the  sdd  war-        18^« 
dens  and  assistants  held  after  the   said  representations   The  Queen 
were  so  made  as  aforesaid."  Saddlers* 

But  suppose  it  to  be  sufficiently  averred  that  Clarke  Company. 
informed  the  court  of  the  wardens  and  assistants  of  the 
representations  of  Dinsdale  before  he  was  admitted  on 
the  20th  October  1849,  how  would  this  justify  the  finding 
of  the  jury  that  Dinsdale,  by  his  false  and  fraudulent  re- 
presentations, induced  and  procured  the  wardens  or 
keepers  and  assistants  to  admit  him  to  the  office  ?  The 
representations  to  Clarke  might  be  false,  but  they  could 
not  be  called  fraudulent,  unless  a  misrepresentation  of  his 

4 

circumstances  by  a  tradesman,  in  answer  to  unauthorised 
inquiries,  deserves  that  designation,  or  unless  Dinsdale 
made  the  statement  to  Clarke  in  order  that  it  might  be 
communicated  to  the  court   of  wardens  and  assistants, 
which,  as  the  fraud  charged  is  one  upon  the  court,  ought 
not  to  have  been  left  to  conjecture  (however  probable), 
but  should  have  been  distinctly  alleged.     The  mere  com- 
munication of  the  fact,  therefore,  by  Clarke  to  the  court, 
though  he  is  clerk  to  the  company,  goes  no  farther  to  the 
establishment  of  a  fraud  upon  the  court  by  Dinsdale, 
than  if  a  stranger  had  repeated  what  he  had  heard  from 
IHrudale  in  the  course  of  a  casual  conversation.     The 
wardens  and  assistants  might  have  been  induced  by  the 
representations  communicated  to  them,  to  admit  Dinsdale 
U>  the  office ;  but  it  cannot  with  propriety  be  said  that 
^G  induced  and  procured  them  by  his  representations  so 
U>  admit  him. 

£ut  let  it  be  assumed  that  Dinsdale  made  the  communi- 

<^taon  to  Clarke  in  order  that  it  might  be  communicated  to 

ti^e  wardens  and  assistants,  with  the  view  of  deceiving 

tl^exii,  and  obtaining  his  admission  to  the  office  of  assist- 

Mit,   and  that  his  election  was  therefore  void  ab  initio, 
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1863.        what  course  ought  the  wardens  and  asostants  to  have  pur- 
The  QuBEir   sued  ?    There  can  be  no  doubt  that  thej  should  have 
Saddlekb'    treated  the  election  of  Dinsddle  as  a  nullity^  have  refused 
CoMPAirr.     to  recognise  him  for  a  single  instant  as  an  assistanti  and 
have  proceeded  at  once  to  a  fresh  election.     Instead  of 
adopting  this  course,  they  treat  him  as  a  person  actually 
elected  and  admitted,  and  by  their  return  state  that  on 
the  20th  December  1849,  at  a  meeting  of  the  wardens  or 
keepers  and  assistants,  they  did  *^  resolve  and  determine 
that  the  said  Kay  Dinsdale  should  be  removed  and  dis- 
charged from  being,  and  should  no  longer  be,  one  of  die 
assistants  of  the  said  art  or  mystery,"  words  which  neces- 
sarily import  that  he  had  been  admitted,  and  that  he  was 
actually  one  of  the  assistants  at  the  time  of  the  resolutioiL 

But  even  assuming  that  the  wardens  and  assistants 
were  entitled  to  annul  the  election  and  admisaon  on  ac- 
count of  Dinsdal^B  insolvency,  yet,  according  to  the 
allegations  in  the  return,  they  did  not  proceed  at  all  npon 
this  ground,  but  upon  his  bankruptcy  afterwards.  They 
might  have  treated  the  bankruptcy,  and  the  insignificant 
dividend  which  he  paid  upon  it  so  soon  afler  his  admis- 
sion, as  proof  of  his  insolvent  circumstances  at  the  tune, 
but  in  itself  it  was  no  ground  of  removal  under  the 
bye-law. 

It  appears  to  me  to  be  clear,  from  the  language 
of  the  return,  that  the  bankruptcy  was  the  real 
cause  of  Dinsdale^s  removal.  It  states,  that  after  his 
election  and  admittance,  he  was  adjudged  a  bankrapt, 
assignees  of  his  estate  and  effects  were  appointed,  ''and 
the  said  adjudication  and  bankruptcy  have  thence  hitherto 
remained  in  full  force  and  effect,  and  the  said  wardens  or 
keepers  and  assistants  did  thereupon,  and  whilst  the  said 
Kay  Dinsdale  was  such  bankrupt  as  aforesaid  and  whoDj 
insolvent,  resolve  and  determine  that  he  should  be  ^^ 
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^ved  and  discharged  from  being,  and  should  no  longer         1863. 
s,  one  of  the  assistants  of  the  said  art  or  mystery."    I    The  Qubbn 

am 

nnot  understand  this  in  any  other  way  than  that  upon     Saddlbbs* 

8  becoming  bankrupt  the  court  resolved  that  Dinsdale     Company. 

lould  be  removed  from  being  an  assistant.     Now  it  is 

mecessary  to  say  that  under  the  bye-law  they  had  no 

>wcr  to  remove  for  bankruptcy  or  insolvency,  subse- 

iient  to  admission.     And  if  they  removed  him  for  this 

lose,  which   was  clearly  illegal,  I  do  not  think  they 

)nld  set  up  the  previous  insolvency  as  a  justification,  on 

le  ground  of  its  rendering  the  election  altogether  void ; 

r  if  they  could,  they  should  have  distinctly  averred  it 

)r  cause  in  their  return,  in  order  that  it  might  be  tra- 

eraed  and  tried. 

As  I  am  so  clearly  of  opinion  that  the  removal  of  Dins- 
dale cannot  be  justified,  it  seems  unnecessary  to  consider 
he  other  questions,  but  I  cannot  forbear  one  or  two 
emarks  upon  the  arguments  as  to  the  supposed  right  to 
emove  without  previous  summons  and  hearing.  If 
Dtnsdale^s  election  was  void,  ab  initio,  on  the  ground  of 
raud,  no  doubt  his  case  might  have  been  summarily 
iealt  with,  and  his  admission  cancelled  without  a  hear- 
ng ;  because  he  would  never  have  been  a  member  of  the 
M>urt,  and  would  have  had  no  locus  standi  to  be  heard. 
But  if  he  was  actually  in  office  (as  the  return  admits) 
and  was  to  be  removed  from  it  for  cause,  it  seems  to  be 
an  invariable  rule  of  justice  that  he  should  not  be  con- 
demned unheard,  and  the  court  had  no  right  to  assume 
that  he  would  have  no  cause  to  show  against  his  removal. 
I  think  that  in  this  respect  the  proceedings  of  the  court 
of  assistants  are  open  to  objection. 

I  agree,  therefore,  with  the  Court  of  Queen's  Bench, 
that  a  peremptory  mandamus  ought  to  issue  in  this  case. 


i 
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1863.        I  admit  the  good  sense  of  the  remark  in  the  case  of  7%< 
The  QuBBN    King  y.  Griffiths^  that  it  is  idle  to  grant  a  mandamus  to 
Saddlers*     restore  where  the  party  could  be  removed  again  imme- 
CoMPANT.      diately.     But  I  do  not  see  how  this  could  be  the  case 
with  Mr.  Dinsdale  under  the  bye-law,  either  upon  his 
subsequeut  bankruptcy  or  insolvency,  or  on  account  of 
his  insolvency,  if  existing  at  the  time  of  Iiis  admisfflon, 
there  being  no  proof  of  any  fraud  designed  or  practised 
by  him  on  the  court  of  assistants,  the  only  ground  upon 
which  he  could  have  been  deprived  of  his  office,  after  a 
regular  election  and  formal  admission. 

I  agree  with  my  noble  and  learned  friends  that  the 
judgment  of  the  Exchequer  Chamber  ought  to  be  re- 
versed, and  that  of  the  Queen's  Bench  affirmed;  and 
that  a  peremptory  mandamus  ought  to  issue. 

Judgment  of  the  Court  of  Exchequer  Chamber  re- 
versed ;  and  judgment  of  the  Queen's  Bench  affirmed. 

Lords'  Journals,  July  28,  1863. 
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William  Peek     -        -        -        .    Plaintiff.  1862. 

The  Directors,  &c.  of  the  North  l  J«Jy« 

Staffordshire  Railway  Com-  I  Defendants.  i863. 

^^^^ J  ApriTu. 

July  28. 
All  the  parta  of  the  seventh  section  of  the  "  Railway  and  Traffic  Act,  

1864,"  must  he  read  together,  and  therefore  the  Conditions  there       Carrier^ 
spoken  of  as  capable  of  being  imposed  by  railway  companies  in       LMinmy. 
limitation  of  their  liability  as  common  carriers  must  not  only  be,     Comnantes 
in  the  opinion  of  a  Court  or  Judge,  just  and  reasonable,  but  must  ^^  Conditioni.** 
also  be  embodied  in  a  Special  Contract  in  writing,  signed  by  the       **  Special 
owner  or  sender  of  the  eoods.  Contract** 

The  owner  of  som«  marble  chimney-pieces  desired  to  send  them  to      j  lym  4 
London,    Messages  and  notes  passed  between  him  and  the  agent  of  ^,  qq^ 

a  railway  company  on  the  subject  of  the  terms  on  which  they   17  <Jj-  18  Vict. 
were  to  be  carried.    The  agent  stated,  as  a  Condition,  that  the       c.  31,^.7. 
company  would  not  be  responsible  for  damage  to  goods  sent  by      Pleading. 
the  railway,  unless  their  value  was  declared  and  they  were  in- 
sured, the  rate  of  insurance  being  fixed  at  10  per  cent,  on  the  de- 
clared value.    After  some  delay  the    agent  received  a  note  re- 
questing that  the   marbles  might  be  forthwith  sent  to  London 
*'  not  insured  ;"  they  were  sent,  and  suffered  damage  : 

Held  {Diss,  Lord  Chelfnsford)^  that  the  Condition  thus  sought  to  be 
imposed  by  the  company  was  not  just  and  reasonable  ;  that  there 
was  not  anyfspecial  contract  signed  by  the  parties  within  the 
meaning  of  17  &  18  Vict,  c.  81,  s.  7  ;  that  the  note  could  not 
be  connected  with  the  other  communications  so  as  to  constitute 
the  required  contract ;  that  the  words  "  not  insured"  could  not  be 
made  the  subject  of  explanation  by  parol  evidence  ;  and  that  they 
left  the  rights  and  liabilities  of  the  parties  as  at  common  law. 

Per  Lord  Cranu>orth :  The  burden  of  showing  that  a  condition  is  just 
and  reasonable  lies  on  the  railway  company. 

The  Defendants  pleaded  that  the  goods  were  carried  on  a  just  and 
reasonable  condition,  made  by  them  and  assented  to  by  the 
Plaintiff,  that  they  should  not  be  liable  for  loss  or  injury  unless  the 
goods  were]  insured  according  to  value,  and  that  they  were  not 
insured : 

Per'JjOTditWensleydale  :  This  is  a  plea  in  bar  to  the  whole  cause  of 
action  in  respect  of  damage,  however  caused. 

Simons  v.  77<«  Great  Western  Company  (18  Com.  Ben.  805)  con- 
firmed. 
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fordshirk 
Railway 
Company. 


1862.  The  declaratdon  in  this  case  stated  that  the  Defendants 

Peek        being  common  carriers  for  hire^  the  Phuntiff  delivered  to 
North  Staf-  *^®™  ^  ^uch  common  carriers  three  marble  chimney- 
pieces  to  be  carried  from  Stoke-upon^Trent  to  Londan^ 
and  that  the  Defendants  so  negligently  carried  the  same 
that  they  were  greatly  damaged. 

There  were  several  pleas,  of  which  the  4th  and  5th 
alone  require  now  to  be  noticed. 

4th  plea.  That  the  goods  in  the  dedaralion  mentioned 
were  delivered  and  received  by  the  Defendants,  to  be  carried 
after  the  passing  of  the  Railway  and  Canal  Traffic  Act, 
1854  (a),  and  under  and  subject  to  a  certain  special  contract 
in  that  behalf,  signed  by  one  George  Whittinffham,  for  and  on 
account  of  one  Charles  Meigh,  who  was  the  person  deliver- 

(a)  Section  7.  "  Every  sacb  company  as  aforesaid  shall  be  liable 
for  the  loss  of,  or  for  any  injury  done  to  any  horses,  cattle^  or 
other  animals,  or  to  any  articles,  goods,  or  things,  in  the  receiving, 
forwarding,  or  delivering  thereof,  occasioned  by  the  n^lect  or  defiinlt 
of  such  company  or  its  servants,  notwithstanding  any  notice,  ooodi-  * 
tion,  or  declaration  made  and  given  by  such  company  contniy 
thereto,  or  in  anywise  limiting  such  liability,  every  such  notice,  con- 
dition, or  declaration,  being  hereby  declared  to  be  null  and  Toid. 
Provided  always,  that  nothing  herein  contained  shall  be  coDstnied 
to  prevent  the  said  companies  from  making  each  conditions  with 
respect  to  the  receiving,  forwarding,  and  delivering  of  any  of  tbe 
said   animals,  articles,  goods,  or  things,  as  shall  be  adjudged  by 
the   court  or  judge,  before  whom  any  question  relating  theieto 
shall  be  tried,  to  be  just  and  reasonable."    Then  followed  a  second 
and  a  third  proviso,  each  of  which  is  immaterial  in  this  case ;  and 
the  section  serminated  with  a  fourth :   *^  Pbovidbd  alao,  that  no 
special  contract  between  such  company  and  any  other  parties  nspee^ 
ing  the  receiving,  forwarding,  or  delivering  of  any  aninuJa^  article^ 
goods,  or  things  as  aforesaid,  shall  be  binding  upon  or  affect  my 
such  party,  unless  the  same  be  signed  by  him,  or  by  the  person  deli- 
vering such  animals,  articles,  goods,  or  things  respectively  for  ca^ 
riage :  Provided  also,  that  nothing  herein  contained  sh^  alter  or 
affect  the  rights,  privileges  or  liabilities  of  any  such  company  nndtf 
the  said  Act  of  the  11  Gw.  4,  &  1  Will.  4,  c.  68,  with  re^  ^o 
articles  of  the  description  mentioned  in  the  said  Act." 
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ing  the  said  goods  to  the  Defendants  for  carriage ;  whereby  1862. 
it  was  agreed  that  the  Defendants  should  not  be  respon-  Psbk 
sible  for  the  loss  of,  or  injury  to,  marbles,  unless  declared  North  Staf- 

and  insured  accordinct  to  their  value.    And  that  the  c^oods    fordshirb 

.  Railway 

in  the  declaration  mentioned  were  marbles,  and  that  the     Coxfant. 

same  were  not,  nor  was  any  part  of  the  same  declared  or 

insured  by  the  Plaintiff,  in  the  manner  provided  by  the 

sud  agreement. 

5th  plea.  Thatthe  said  goods  were  delivered  and  received 
afber  the  passing  of  the  said  Act,  under  and  subject  to  a 
certain  just  and  reasonable  condition  made  by  the  De- 
fendants, and  assented  to  by  the  Plaintiff,  with  respect 
to  the  receiving,  forwarding,  and  delivering  the  said 
goods ;  that  is  to  say,  that  the  Defendants  should  not, 
nor  wx>ald  be  responsible  for  the  loss  or  injury  to  mar- 
bles, unless  declared  and  insured  according  to  their  value. 

Issue  was  taken  on  these  pleas. 

The  case  came  on  for  trial  before  Mr.  Justice  ErUy  at 
the  London  sittings,  after  Hilary  Term,  1858,  when  the 
following  evidence  was  given  : — 

The  Plaintiff,  in  July  1857,  was  the  owner  of  the 
three  marble  mantle-pieces,  then  in  Staffordshire ;  a  Mr. 
Meigh,  of  Hanky,  in  that  county,  had  instructions  from 
him  to  forward  the  same  to  London  on  his  behalf  by  the 
Defendants^  railway.  The  Defendants  had  a  station  at 
Stohe^upoft^Trenty  in  Staffordshirey  and  Mr.  Meigh  was  in 
the  habit  of  delivering  goods  to  the  Defendants  at  that  sta- 
tion to  be  carried  to  London.  On  the  30th  of  June  and  the 
20th  of  Jnly  1857,  printed  notices  were  delivered  by  the 
Defendants  to  Mr.  Meigh,  which  commenced  as  follows: — 

"  The  North  Staffordshire  Railway  Company  hereby 
give  notice  that  they  will  receive,  forward,  and  deliver 
goods  solely  subject  to  the  conditions  hereunder  stated." 
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1862.  Among  the  conditions  so  referred  to  was  the  followingi 

Peek         printed  on  the  same  paper : — 
North  Staf-       "  That  the  Company  shall  not  be  responsible  for  the 
FOKDSHiRB    loss  of,  or  injury  to  any  marbles^  musical  instruments, 
Company,     toys,  or  other  articles,  which  from  their  brittleness,  fra- 
gility, delicacy,  or  liability  to  ignition,  are  more  than 
ordinarily  hazardous,  unless  declared  and  insured  accord- 
ing to  their  value." 

In  July  1857,  Mr.  Meigh  gave  directions  to  a  carter  of 
the  Defendants  to  call  for  the  marble   chimney-pieces 
which  were  then  at  Mr.  MeigK*^  house,  at   Sheltan,  in 
Staffordshirey  and  to  convey  them   to  the  DefendaDts' 
station  at  Stoke ;  and  at  the  same  time  he  desired  the 
carter  to  enquire  at  the  station  what  the  insurance  would 
be.     The  carter  fetched  the  chimney-pieces,  and  they 
were  placed  in  the  Defendants'  warehouse  at  Stoke  \  he 
also  inquired  of  Mr.  Cor  den  y  the  Defendants'  head  clerk 
at  Stoke,  what  would  be  the  insurance  of  the  goods,  and 
was  told  by  him   he  did  not  know,  unless  the  value  of 
them  was  stated ;  and  the  carter  communicated  this  on  the 
following  day  to  Mr.  Meigh. 

A  day  or  two  afterwards  Mr.  Corden  wrote  and  sent  to 
Mr.  Meigh,  referring  to  the  marbles  which  had  been  sent, 
and  the  message  delivered  by  the  carter,  and  stating  that 
the  amount  of  insurance  depended  on  the  value  of  the 
marbles,  and  requesting  to  know  for  what  amount  they 
were  to  be  insured.  No  answer  was  sent  to  this 
note.  On  the  10th  of  July,  Mr.  Corden  received  the  fol- 
lowing note  from  a  clerk  of  Mr.  Meigh  : — 

"  Please  inform  us  early  what  is  your  rate  of  iosK^ 
ranee  on  marble,  and  we  will  give  you  an  answer  to 
your  inquiries  respecting  the  packages  delivered  to  yo** 
on  receipt  of  your  reply." 
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Mr.  Carden  went  to  Mr.  MeigKf^  place  of  business,  saw         ^^^ 
8  son,  and  told  him  that  until  the  value  of  the  goods        Pmk 

am 

as  declared,  he  could  not  give  him  the  rate  of  insurance.  North  Staf- 

[r.  MeigK^  son  stated  that  he  could  not  tell  the  value.  fordshikjb 

On  the  1 6th  of  July^  the  following  letter  was  written  Compamt. 
id  sent  to  the  &ix)he  station,  on  behalf  of  Mr.  Meigh ;  — 

"  You  will  much  oblige  by  sending  me  the  rates  of 
surance  on  marbles  as  written  for  last  week.  Oblige 
e  by  informing  me  per  bearer." 

To  which  the  goods  manager  of  the  Defendants  at  the 
U)he  station  answered  as  follows : — 

**  It  is  necessary,  before  fixing  the  rate  of  insurance, 
at  we  should  perfectly  understand  the  nature  and 
Dount  of  risk  that  we  are  about  to  undertake,  and  I  will 
se  no  time  in  getting  the  rate  of  insurance  fixed  when 
>u  oblige  me  with  this  information.  I  believe  you  have 
ready  been  informed  that  we  cannot  insure  the  marbles 
lyond  London!*^ 

No  reply  was  sent  to  this  letter,  and  nothing  farther 

seed  until  the  28th  of  July,  when  Mr.  Whittinghamy  on 

half  of  Mr.  Meigh,  called  at  the  Stoke  station  and  saw 

r.  Corden,  and  inquired  why  the  chimney-pieces  had 

t  been  forwarded  to  London,     Mr.  Corden  said  that  Mr. 

eigh  was  perfectly  well  aware  why  they  had  not  been 

•warded :  that  he  had  desired  they  should  be  insured, 

d  at  the  same  time  he  did  not  declare  the  value ;  that 

r.  Meigh  had  been  repeatedly  waited  upon  and  asked 

declare  the  value,  and  that  he  did  not  do  so.     Mr. 

hittingham  said  the  marble  was  much  wanted,  and  asked 

r.  Corden  to  forward  it.     Mr.  Corden  s^d  he  could  not 

so  unless  he  had  written  instructions  from  Mr.  Meigh 

to  whether  they  should  forward  it  at  Mr.  MeigKs  risk, 
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1862.        or  at  the  risk  of  the  Company,  insured  or  nniiuiired. 

Pbrk  That  if  the  marble  was  forwarded  at  the  nninsured  rate, 
NoETH  Sta»-   *^®  Company's  charge  would  be  2  /.  15  *.  a  ton ;  but  thit 

if  Mr.  Meigh  chose  to  have  it  insured,  it  would  be  10  per 
cent,  on  the  declared  value  in  addition.  Mr.  WhiUmf' 
ham  said  he  would  see  into  the  matter.  On  the  Ist  of 
Aufftist  Mr.  Corden  received  the  following  note,  signed  bj 
Mr.  Whittinghaniy  on  behalf  of  Mr.  Meigh : — 

^^  Please  to  forward  the  three  cases  of  marble,  not  in- 
sured, as  directed  to  fF.  Peek,  Esq.,  to  be  called  for  at 
Camden  Goods  Station,  London.^ 

On  the  same  evening  the  goods  were  sent  off  bj  tlie 
Defendants,  and  invoiced  to  Mr.  Meigh,  at  the  rate  of 
21.  158.  per  ton,  the  uninsured  rate.  The  goods  aniyed 
at  the  goods  station  at  Camden  Town  on  the  2d  of  At^ndf 
but  no  person  called  for  them.  And  on  the  5th  of  Avyutt, 
the  following  note  was  sent  to  Plaintiff: — 

•*  W.  Peek,  Esq. 
*^  The  undermentioned  goods  consigned  to  you  firoo 
Stoke  arrived  here  on  the  2d.     We  will  thank  you  t» 
order  their  removal  hence  as  soon  as  possible,  asthef 
remain  here  at  your  risk. 

"  Your  obedient  Servants, 

"  Pickford  tf  Co., 

"  Agents.*^ 
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On  the  8th  of  August  the  Plaintiff  sent  for  the  chimney-         18^- 
ieces  (which  were  proved  to  be  of  the  value  of  70  /.        Pbmc 
ach),  when  it  was  found  that  they  had  received  damage  ^orth'  Stav- 
rom  wet,  and  that  rust  from  the  nails  of  the  packages  had     fobdshibr 
oaked  through  the  cases  and  discoloured  the  marble.     Compamv. 
rhe  damage  was  stated  to  amount  to  52  il 

The  Defendants  contended,  first,  that  there  was  a 
pecial  contract  signed  by  the  person  who  delivered  the 
[oods  to  the  Company  for  carriage,  within  the  7th  section 
f  the  17  &  18  Vict  c.  31,  which  sustained  the  4th  plea; 
nd,  secondly,  that  the  goods  were  received  subject  to  a 
ondition  made  by  the  Company  and  assented  to  by  the 
^laintiff,  that  the  Company  should  not  be  responsible  for 
DJury  to  the  goods,  unless  the  same  were  insured  accord- 
Qg  to  their  value,  which  was  not  done ;  that  this  was  a 
easonable  condition,  and  that  the  5th  plea  was  proved. 

The  learned  judge  adopted  these  propositions,  and 
lirected  a  verdict  to  be  entered  for  the  Defendants  on 
hese  pleas,  but  reserved  leave  to  the  Plaintiff  to  move  to 
inter  the  verdict  for  the  Plaintiff  for  52  /.  in  case  the 
liourt  should  be  of  opinion  that  this  direction  was  incor- 
rect in  point  of  law. 

In  Easter  Term  a  rule  for  this  purpose  was  obtained  on 
lie  grounds : — That  there  was  no  evidence  to  support  the 
tth  and  5th  pleas;  that  the  condition  mentioned  in  the 
»th  plea  was  not  a  just  or  reasonable  condition  within  • 

he  meaning  of  the  17  &  18  Vict  c.  31,  but  was 
•XI  unjust  and  unreasonable  condition;  that  no  written 
'P  signed  contract  sufficient  to  satisfy  the  statute  was 
»s^ved ;  that  the  4th  plea  did  not  show  any  such  contract; 
nd  that  the  4th  and  5th  pleas  were  bad. 

Cause  was  shown,  in  Trinity  Term,  before  Lord  Camp^ 
^^tt,  Mr.  Justice  ColeridgCy  Mr.  Justice  ErUy  and  Mr. 

VOL.  X.  K  K 
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1863.        Justice  Crompton,   Mr.  Justice  Coleridge  retired  fromtlie 
PsBx        bench  before  judgment  was  delivered.    The  rule  was  made 
North*  Staf-  absolute,  Mr.  Justice  Erie  diss,  (b) 
FORDfiHiRB        The  decision  of  the  Court  of  Queen's  Bench  was,  on 

fvAlItWAT 

Company,  appeal,  reversed  in  the  Exchequer  Chamber  (c)  by  Lord 
Chief  Baron  Pollock^  Mr.  Baron  Martin,  Mr.  Justice 
WUleSf  Mr.  Baron  Watson,  and  Mr.  Baron  Channell;  Mr. 
Justice  Williams  expressing  hb  opinion  that  it  ought  to 
be  affirmed. 
This  appeal  was  then  brought* 

Mr.   Gordon  Allan  and  Mr.  Henry  James  for  the 
Appellant : 

The  first  question  here  is,  whether  under  the  7th  8e^ 
tion  of  this  statute  each  plea  is  to  be  treated  as  present- 
ing a  separate  and  distinct  matter  of  defence.  The 
contention  of  the  Defendants  is  tiiat  it  is  to  be  so  treated, 
that  the  first  proviso  in  the  section  relates  to  oondidoos 
imposed  by  the  company,  and  assented  to  by  the  co9- 
tomer,  that  such  conditions  were  imposed  here,  and  that 
they  were  reasonable,  and  so  the  5th  plea  was  made  out; 
and  that  there  was  a  special  contract  duly  ogned  bfr* 
tween  the  parties,  which  exempted  the  company  from 
liability  if  the  goods  were  not  insured,  and  that  so  the 
fourth  plea  is  made  out.  And  in  order  to  show  Ac 
existence  of  a  special  contract,  the  Defendants  claim  to 
connect  the  various  letters  of  their  servants  with  the 
letter  of  the  Plaintiff's  agent,  which  directed  the  trans- 
mission of  the  goods.  The  Plaintiff  denies  this  ccmteo- 
tion  in  every  respect 

The  effect  of  the  section  will  be  best  understood  after 

(b)  1  Ell.  Bl.  &  EU.  d58.  (e)  Id.  986. 
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review  of  what  the  law  was  before  this  statute        1863. 
aed.    Before  the  Carriers  Act^  1  fVilL  4^  c.  68,        Pbbk 
carriers  were  bound  to  carry,  for  proper  fee  and  nob™St*p. 
and  their  liability  for  loss  was  in  the  nature  of 
usurers.     They  endeavoured  to  limit  this  liability 
es.   The  attempt  to  do  this  often  led  to  inconveni- 
d  injustice,  and  the  1  WilL  4,  c.  68,  was  passed, 
xed  the  extent  to  which  their  liability  should  be 
and  specified  the  manner  in  which  alone  that 
e  effected.     In  cases  not  within  the  Act,  the 
of  carriers  was  left  as  at  common  law,  and  no 
bey  might  give  could  affect  it.     Several  decisions 
ace  on  that  statute.    In  fF^ld  v.  Pickford  (rf) ; 
>  The  York  and  North  Midland  Railway  Company 
vrr  V.    The  Lancashire  and   Yorkshire  Railway 
ty  (J) ;  and  Walker  v.  The  North  Midland  Rail- 
impany  {g)\    the    conditions   and   notices  were 
as  constituting  a  special  contract,  relieving  the 
from  liability;  in  one  case  even  from   liability 
ay  injury  however  caused;"   the  assent  to  the 
)ns,  implied  in  the  knowledge  of  them,  was  taken 
Qtering  into  a  special  contract  absolutely  binding 
n  the  parties.     This  was  felt  to  be  a  very  unsatis- 
state  of  the  law,  and  in  the  year  1854,  the  17  & 
f.  c.  31,  called  '^  an  Act  for  the  better  regulation 
traffic  on  Railways  and  Canals,"  was  passed.    This 
made  it  the  duty  of  railway  companies  to  carry 
r  traffic  without  unreasonable  delay  and  without 
ity,  and  powers  were  given  to  the  judges  to  make 
ions  for  carrying  the  Act  into  effect.     Then  came 
I  section,  which  in  the  first  instance  declared  that 
odes  should  be  liable  for  any  injury  to  animals  or 

Mee.  &  Wels.  443. 
3  Q.  B.  Rep.  347. 

K  K  2 


(/)  7  Ex.  Rep.  707. 
ig)  2  £U.  &  Bl.  750. 
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1863.        goods  arising  from  negligence  or  default,  notwithstand- 
Pbek        ing  any  notice  to  the  contrary,  and  every  such  notice 
North  Staf-  ^^  declared  to  be  null  and  void.     The  section  contained 
poRDSHiKE     four  provisoes,  the  first  of  which  declared  that  companies 
CoMPAKT.     might  still  make  such  conditions  as  to  carrying  animals  or 
goods,  as  a  court  or  judge  should  deem  reasonable,  and 
the  fourth  declaring  that  no  special  contract  should  be 
binding  unless  it  was  signed  by  the  party  delivering  the 
animals  or  goods. 

It  is  clear  that  the  enacting  part  of  this  section,  and 
the  various  provisoes  in  it  must  be  read  together.    Con- 
ditions declared  by  the  company  and  accepted  by  the 
sender  of  the  goods,  form  a  special  contract  between  the 
parties,  and  were  always  so  treated.     A  special  contract 
is  a  condition  with  assent.     The  conditions  must  now  be 
reasonable,  and  all  that  the  fourth  proviso  does  is  to 
secure  the  best  evidence  of  the  adoption  of  those  condi- 
tions, by  requiring  the  signature  of  the  customer.   It 
has  not  made  any  distinction  between  the  conditions 
mentioned  in   the  first  part  of  the   section,  and  the 
special  contract  mentioned  in  the  fourth  part.    In  the 
enacting  part  of  the    7th  section,  it  is  declared  that 
the    general   liability    of   the    company   shall   not  be 
limited  by  **  any  notice,  condition,  or  declaration."  In 
that  part  there  is  nothing  to  distinguish  a  *^  condition* 
from  a  "  notice,"  and  it  is  clear  that,  at  any  time,  if » 
notice  could  not  be  brought  to  the  knowledge  of  the 
sender  of  the  goods,  it  could  not  be  treated  as  a  condi* 
tion.     In  the  first  proviso  the  word  "  condition  "  receives 
the  meaning  of  contract ;  it  is  a  condition  proposed  hj 
one  party,  and  assented  to  by  the  other.     A  notice  could 
have  no  effect — the  section  prevents  that,  and  a  condition 
can  only  have  effect  when  it  assumes  the  character  ai  ^ 
contract.     To  possess  that  character  it  must  be  a  con- 
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tract  rigned  as  directed  by  the  4th  proviso.  This  point  has        p^^ 

not  yet  been  specifically  decided^  but  the  courts  have  acted  *• 

as  if  such  was  the  proper  construction  of  the  section.     In     fohdsbirb 

Simons  v.  The  Great  Western  Railway  Company  (A),  it      Railway 

was  held  that  the  7th  section  does  not  prevent  a  railway 

company  from  making  a  special  contract  as  to  the  terms 

upon  which  it  will  carry  goods,  provided  it  be  just  and 

reasonable,  and  be  signed  by  the  party  sending  the  goods. 

Lord   Chief  Justice   Jervis  there   expressly   connected 

the  two  provisoes  together,  saying  that  by  the  terms  of 

the  section  the  company  might  make  such  conditions  as 

were  just  and  reasonable,  '^  and  then  in  order  to  make 

that  binding,  and  to  avoid  all  discussion, '  although  it  be 

just  and  reasonable  it  shall  not  be  binding  on  the  party, 

unless  it  be  signed  by  the  party  who  is  to  be  affected  by 

the  contract.'    And  therefore  the  section  will  run  thus — 

*  General  notice  to  limit  liability  shall  be  null  and  void, 

but  the  parties  may  make  special  contracts,  provided 

tiiose  contracts  are  adjudged  by  the  court  or  a  judge  to 

be  just  and  reasonable.' "     The  London  and  North  Western 

Company  v.    Dunham  (i),  is  to  the  same   effect.      In 

the  former    case    the  contract  did  not  appear  to  have 

been  signed ;  in  the  latter  it  was  signed.     In  the  present 

case  Mr.  Justice   Crompton  (J)  said,  "  Such  conditions, 

whether  verbal  or  not,  can  only  operate  by  way  of  special 

contract,"  and  he  expressly  adopts  the  opinion  of  Lord 

Chief  Justice  Jervis,  in  Simons  v.  The   Great   Western 

Railway  Company.       In  McManus  v.   The    Lancashire 

and  Yorkshire  Railway  Company  (A),  it  was  held,  in  the 

Exchequer  Chamber,  Mr.  Justice  Erie  diss.,  that  the 

section  which  makes  conditions  void,  unless  declared 

(A)  18  Com.  Ben.  Rep.  805.  (j)  ^U*  Bl.  &  El.  076,  970. 

(i)  Id.  829.  {k)  4  Harl.  &  N.  327. 
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1863.        goods  arising  from  negligence  or  default^  notwithstand- 

Peek        ing  any  notice  to  the  contrary,  and  every  such  notice 

North  Staf-  ^^  declared  to  be  null  and  void.     The  section  contained 

poRDSHiRE     four  provisoes^  the  first  of  which  declared  that  companies 

CoMPAKT.     might  still  make  such  conditions  as  to  carrying  animals  or 

goods,  as  a  court  or  judge  should  deem  reasonable,  and 

the  fourth  declaring  that  no  special  contract  should  be 

binding  unless  it  was  signed  by  the  party  delivering  the 

animals  or  goods. 

It  is  clear  that  the  enacting  part  of  this  section,  and 
the  various  provisoes  in  it  must  be  read  together.    Con- 
ditions declared  by  the  company  and  accepted  by  tbe 
sender  of  the  goods,  form  a  special  contract  between  the 
parties,  and  were  always  so  treated.     A  special  contract 
is  a  condition  with  assent.     The  conditions  must  now  be 
reasonable,  and  all  that  the  fourth  proviso  does  is  to 
secure  the  best  evidence  of  the  adoption  of  those  condi- 
tions, by  requiring  the  signature  of  the  customer.   It 
has  not  made  any  distinction  between   the  conditions 
mentioned  in  the  first  part  of   the  section,  and  the 
special  contract  mentioned  in  the  fourth  part.    In  the 
enacting  part  of  the    7th  section,  it  is  declared  that 
the    general   liability    of   the    company   shall   not  be 
limited  by  "  any  notice,  condition,  or  declaration."   In 
that  part  there  is  nothing  to  distinguish  a  ''  condidon" 
from  a  ^^  notice,"  and  it  is  clear  that,  at  any  time,  if  > 
notice  could  not  be  brought  to  the  knowledge  of  the 
sender  of  the  goods,  it  could  not  be  treated  as  a  condi- 
tion.    In  the  first  proviso  the  word  "  condition  **  receivefl 
the  meaning  of  contract ;  it  is  a  condition  proposed  hj 
one  party,  and  assented  to  by  the  other.     A  notice  could 
have  no  effect — the  section  prevents  that,  and  a  condition 
can  only  have  effect  when  it  assumes  the  character  of  * 
contract.     To  possess  that  character  it  must  be  a  coo- 
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trnct  signed  as  directed  by  the  4th  proviso.  This  point  has        p^^ 

not  yet  been  specifically  decided^  but  the  courts  have  acted  *• 

as  if  such  was  the  proper  construction  of  the  section.     In     fokdsbire 

Simons  v.  The  Great  Western  Railway  Company  (A),  it      R^i^-^ay 

was  held  that  the  7th  section  does  not  prevent  a  railway 

company  from  making  a  special  contract  as  to  the  terms 

upon  which  it  will  carry  goods,  provided  it  be  just  and 

reasonable,  and  be  signed  by  the  party  sending  the  goods. 

Lord   Chief  Justice   Jervis  there   expressly   connected 

the  two  provisoes  together,  saying  that  by  the  terms  of 

the  section  the  company  might  make  such  conditions  as 

were  just  and  reasonable,  '^  and  then  in  order  to  make 

that  binding,  and  to  avoid  all  discussion,  ^  although  it  be 

just  and  reasonable  it  shall  not  be  binding  on  the  party, 

unless  it  be  signed  by  the  party  who  is  to  be  affected  by 

the  contract.'    And  therefore  the  section  will  run  thus — 

*  General  notice  to  limit  liability  shall  be  null  and  void, 

but  the  parties  may  make  special  contracts,  provided 

tiiose  contracts  are  adjudged  by  the  court  or  a  judge  to 

be  just  and  reasonable.' "     The  London  and  North  Western 

Company  v.    Dunham  (i),  is  to  the  same   effect.      In 

the  former    case    the  contract  did  not  appear  to  have 

been  signed ;  in  the  latter  it  was  signed.     In  the  present 

case  Mr.  Justice   Crompton  (J)  said,  "  Such  conditions, 

whether  verbal  or  not,  can  only  operate  by  way  of  special 

contract,"  and  he  expressly  adopts  the  opinion  of  Lord 

Chief  Justice  Jervis,  in  Simons  v.  The  Great   Western 

Railway  Company.       In  McManus  v.   TTie    Lancashire 

and  Yorkshire  Railway  Company  (Jk),  it  was  held,  in  the 

Exchequer  Chamber,  Mr.  Justice  Erie  diss.,  that  the 

section  which  makes  conditions  void,  unless  declared 

(A)  18  Com.  Ben.  Rep.  805.  (j)  £11.  Bl.  &  El.  076,  970. 

(i)  Id.  829.  {k)  4  Hurl.  &  N.  327. 
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1863.        goods  arising  from  negligence  or  default^  notwithstand- 

Pbek        ing  any  notice  to  the  contrary,  and  every  such  notice 

North  Staf-  ^^  declared  to  be  null  and  void.     The  section  contained 

FORDSHiRE     four  provisoes,  the  first  of  which  declared  that  companies 

Kailwat 

CoMPAKT.     might  still  make  such  conditions  as  to  carrying  animals  or 

goods,  as  a  court  or  judge  should  deem  reasonable,  and 
the  fourth  declaring  that  no  special  contract  should  be 
binding  unless  it  was  signed  by  the  party  delivering  the 
animals  or  goods. 

It  is  clear  that  the  enacting  part  of  this  section,  and 
the  various  provisoes  in  it  must  be  read  together.    Con* 
ditions  declared  by  the  company  and  accepted  by  the 
sender  of  the  goods,  form  a  special  contract  between  the 
parties,  and  were  always  so  treated.     A  special  contract 
is  a  condition  with  assent.     The  conditions  must  now  be 
reasonable,  and  all  that  the  fourth  proviso  does  is  to 
secure  the  best  evidence  of  the  adoption  of  those  condi- 
tions, by  requiring  the  signature  of  the  customer.   It 
has  not  made  any  distinction  between   the  conditions 
mentioned  in   the   first   part  of   the   section,  and  the 
special  contract  mentioned  in  the  fourth  part.    In  the 
enacting  part  of  the    7th  section,  it  is  declared  that 
the    general   liability    of   the    company   shall   not  be 
limited  by  "  any  notice,  condition,  or  declaration."   In 
that  part  there  is  nothing  to  distinguish  a  *'  condition* 
from  a  "  notice,"  and  it  is  clear  that,  at  any  time,  if  > 
notice  could  not  be  brought  to  the  knowledge  of  the 
sender  of  the  goods,  it  could  not  be  treated  as  a  condi- 
tion.    In  the  first  proviso  the  word  "  condition  "  receivea 
the  meaning  of  contract ;  it  is  a  condition  proposed  hj 
one  party,  and  assented  to  by  the  other.     A  notice  could 
have  no  effect — the  section  prevents  that,  and  a  condition 
can  only  have  effect  when  it  assumes  the  character  of  * 
contract.     To  possess  that  character  it  must  be  a  con- 
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tract  signed  as  directed  by  the  4th  proviso.  This  point  has        p^^ 

not  yet  been  specifically  decided^  but  the  courts  have  acted  *• 

as  if  such  was  the  proper  construction  of  the  section.     In     pordshibb 

Simons  v.  The  Great  Western  Railway  Company  (^),  it      Railway 

was  held  that  the  7th  section  does  not  prevent  a  railway 

company  from  making  a  special  contract  as  to  the  terms 

upon  which  it  will  carry  goods,  provided  it  be  just  and 

reasonable,  and  be  signed  by  the  party  sending  the  goods. 

Lord   Chief  Justice   Jervis  there   expressly   connected 

the  two  provisoes  together,  saying  that  by  the  terms  of 

the  section  the  company  might  make  such  conditions  as 

were  just  and  reasonable,  '^  and  then  in  order  to  make 

that  binding,  and  to  avoid  all  discussion, '  although  it  be 

just  and  reasonable  it  shall  not  be  binding  on  the  party, 

unless  it  be  signed  by  the  party  who  is  to  be  affected  by 

the  contract.'    And  therefore  the  section  will  run  thus — 

*  General  notice  to  limit  liability  shall  be  null  and  void, 

but  the  parties  may  make  special  contracts,  provided 

those  contracts  are  adjudged  by  the  court  or  a  judge  to 

be  just  and  reasonable.' "     The  London  and  North  Western 

Company  v.   Dunham  (i),  is  to  the  same   effect.      In 

the   former    case    the  contract  did  not  appear  to  have 

been  signed ;  in  the  latter  it  was  signed.     In  the  present 

case  Mr.  Justice   Crompton  {j)  said,  "  Such  conditions, 

whether  verbal  or  not,  can  only  operate  by  way  of  special 

contract,"  and  he  expressly  adopts  the  opinion  of  Lord 

Chief  Justice  Jervis,  in  Simons  v.  The  Great   Western 

Railway  Company.       In  McManus  v.   The    Lancashire 

and  Yorkshire  Railway  Company  (A),  it  was  held,  in  the 

Exchequer  Chamber,  Mr.  Justice  Erie  diss.,  that  the 

section  which  makes  conditions  void,  unless  declared 

(A)  18  Com.  Ben.  Rep.  805.  (J)  ^U*  Bl.  &  El.  076,  970. 

{i)  Id.  829.  {k)  4  Hurl.  &  N.  327. 
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1863.        goods  arising  from  negligence  or  default,  notwithstand- 

Peek        ing  any  notice  to  the  contrary,  and  every  such  notice 

North  Staf-  ^^  declared  to  be  null  and  void.     The  section  contained 

FORDSHiKE     four  provisoes,  the  first  of  which  declared  that  companies 

CoMPAKT.     might  still  make  such  conditions  as  to  carrying  animals  or 

goods,  as  a  court  or  judge  should  deem  reasonable,  and 

the  fourth  declaring  that  no  special  contract  should  be 

binding  unless  it  was  signed  by  the  party  delivering  the 

animals  or  goods. 

It  is  clear  that  the  enacting  part  of  this  section,  and 
the  various  provisoes  in  it  must  be  read  together.    Con* 
ditions  declared  by  the  company  and  accepted  by  the 
sender  of  the  goods,  form  a  special  contract  between  the 
parties,  and  were  always  so  treated.     A  special  contract 
is  a  condition  with  assent.     The  conditions  must  now  be 
reasonable,  and  all  that  the  fourth  proviso  does  U  to 
secure  the  best  evidence  of  the  adoption  of  those  condi- 
tions, by  requiring  the  signature  of  the  customer.   It 
has  not  made  any  distinction  between   the   conditions 
mentioned  in  the  first  part  of   the  section,  and  the 
special  contract  mentioned  in  the  fourth  part.    In  the 
enacting  part  of  the    7th  section,  it  is  declared  that 
the    general   liability    of   the    company   shall   not  be 
limited  by  "  any  notice,  condition,  or  declaration."   In 
that  part  there  is  nothing  to  distinguish  a  ^'condidon* 
from  a  ^'  notice,"  and  it  is  clear  that,  at  any  time,  if  > 
notice  could  not  be  brought  to  the  knowledge  of  the 
sender  of  the  goods,  it  could  not  be  treated  as  a  condi- 
tion.    In  the  first  proviso  the  word  "  condition  **  receivee 
the  meaning  of  contract ;  it  is  a  condition  proposed  hj 
one  party,  and  assented  to  by  the  other.     A  notice  could 
have  no  effect — the  section  prevents  that,  and  a  condition 
can  only  have  effect  when  it  assumes  the  character  of  a 
contract.     To  possess  that  character  it  must  be  a  coO' 
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tract  signed  as  directed  by  the  4th  proviso.  This  point  has        p^^ 

not  yet  been  specifically  decided^  but  the  courts  have  acted  *• 

as  if  such  was  the  proper  construction  of  the  section.     In     foudsbire 

Simons  v.  The  Great  Western  Railway  Company  (h),  it      q^^I^^^ 

was  held  that  the  7th  section  does  not  prevent  a  railway 

company  from  making  a  special  contract  as  to  the  terms 

upon  which  it  will  carry  goods,  provided  it  be  just  and 

reasonable,  and  be  signed  by  the  party  sending  the  goods. 

Lord   Chief  Justice   Jervis  there   expressly   connected 

the  two  provisoes  together,  saying  that  by  the  terms  of 

the  section  the  company  might  make  such  conditions  as 

were  just  and  reasonable,  '^  and  then  in  order  to  make 

that  binding,  and  to  avoid  all  discussion,  *  although  it  be 

just  and  reasonable  it  shall  not  be  binding  on  the  party, 

unless  it  be  signed  by  the  party  who  is  to  be  affected  by 

the  contract.' .  And  therefore  the  section  will  run  thus — 

*  General  notice  to  limit  liability  shall  be  null  and  void, 

but  the  parties  may  make  special  contracts,  provided 

tiiose  contracts  are  adjudged  by  the  court  or  a  judge  to 

be  just  and  reasonable.' "     The  London  and  North  Western 

Company  v.    Dunham  (z),  is  to  the  same   effect.      In 

the  former    case    the  contract  did  not  appear  to  have 

been  signed ;  in  the  latter  it  was  signed.     In  the  present 

case  Mr.  Justice   Crompton  (J)  said,  "  Such  conditions, 

whether  verbal  or  not,  can  only  operate  by  way  of  special 

contract,"  and  he  expressly  adopts  the  opinion  of  Lord 

Chief  Justice  Jervis,  in  Simons  v.  The   Great   Western 

Railway  Company.       In  McManus  v.   The    Lancashire 

and  Yorkshire  Railway  Company  (A),  it  was  held,  in  the 

Exchequer  Chamber,  Mr.  Justice  Erie  diss.,  that  the 

section  which  makes  conditions  void,  unless  declared 

(A)  18  Com.  Ben.  Rep.  805.  (j)  £11.  Bl.  &  El.  076,  976. 

{i)  Id.  829.  [k)  4  Harl.&  N.  327. 
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1863.        goods  arising  from  negligence  or  default,  notwithstand- 

Peek        ing  any  notice  to  the  contrary,  and  every  such  notice 

North  Staf-  ^^  declared  to  be  null  and  void.     The  section  contained 

FORDSHiRE     four  Drovisocs,  the  first  of  which  declared  that  companies 
Kailwat 
CoMPAKT.     might  still  make  such  conditions  as  to  carrying  animals  or 

goods,  as  a  court  or  judge  should  deem  reasonable,  and 
the  fourth  declaring  that  no  special  contract  should  be 
binding  unless  it  was  signed  by  the  party  delivering  the 
animals  or  goods. 

It  is  clear  that  the  enacting  part  of  this  section,  and 
the  various  provisoes  in  it  must  be  read  together.    Con* 
ditions  declared  by  the  company  and  accepted  by  the 
sender  of  the  goods,  form  a  special  contract  between  the 
parties,  and  were  always  so  treated.     A  special  contract 
is  a  condition  with  assent.     The  conditions  must  now  be 
reasonable,  and  all  that  the  fourth  proviso  does  is  to 
secure  the  best  evidence  of  the  adoption  of  those  condi- 
tions, by  requiring  the  signature  of  the  customer.   It 
has  not  made  any  distinction  between  the  conditions 
mentioned  in  the  first  part  of   the  section,  and  the 
special  contract  mentioned  in  the  fourth  part.    In  the 
enacting  part  of  the    7th  section,  it  is  declared  that 
the    general   liability    of   tiie    company   shall   not  be 
limited  by  "  any  notice,  condition,  or  declaration."   In 
that  part  there  is  nothing  to  distinguish  a  ''  condition " 
from  a  ^^  notice,"  and  it  is  clear  tiiat,  at  any  time,  if  > 
notice  could  not  be  brought  to  the  knowledge  of  the 
sender  of  the  goods,  it  could  not  be  treated  as  a  condi- 
tion.    In  the  first  proviso  the  word  "  condition  **  receifea 
the  meaning  of  contract ;  it  is  a  condition  proposed  hj 
one  party,  and  assented  to  by  the  other.     A  notice  could 
have  no  effect — the  section  prevents  that,  and  a  condition 
can  only  have  effect  when  it  assumes  the  character  of  * 
contract.     To  possess  that  character  it  must  be  a  con- 
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tract  signed  as  directed  by  the  4th  proviso.  This  point  has        p^J^ 

not  y  et  been  specifically  decided^  but  the  courts  have  acted  *• 

as  if  such  was  the  proper  construction  of  the  section.     In     fokdsbire 

Simons  v.  The  Great  Western  Railway  Company  (A),  it      Railway 

was  held  that  the  7th  section  does  not  prevent  a  railway 

company  from  making  a  special  contract  as  to  the  terms 

upon  which  it  will  carry  goods,  provided  it  be  just  and 

reasonable,  and  be  signed  by  the  party  sending  the  goods. 

Lord   Chief  Justice   Jervis  there   expressly   connected 

the  two  provisoes  together,  saying  that  by  the  terms  of 

the  section  the  company  might  make  such  conditions  as 

were  just  and  reasonable,  '^  and  then  in  order  to  make 

that  binding,  and  to  avoid  all  discussion,  *  although  it  be 

just  and  reasonable  it  shall  not  be  binding  on  the  party, 

unless  it  be  signed  by  the  party  who  is  to  be  affected  by 

the  contract.'    And  therefore  the  section  will  run  thus — 

*  General  notice  to  limit  liability  shall  be  null  and  void, 

but  the  parties  may  make  special  contracts,  provided 

tiiose  contracts  are  adjudged  by  the  court  or  a  judge  to 

be  just  and  reasonable.' "     The  London  and  North  Western 

Company  v.    Dunham  (z),  is  to  the  same   effect.      In 

the  former    case    the  contract  did  not  appear  to  have 

been  signed ;  in  the  latter  it  was  signed.     In  the  present 

case  Mr.  Justice   Crompton  (J)  said,  "  Such  conditions, 

whether  verbal  or  not,  can  only  operate  by  way  of  special 

contract,"  and  he  expressly  adopts  the  opinion  of  Lord 

Chief  Justice  Jervis,  in  Simons  v.  The   Great   Western 

Railway  Company,       In  McManus  v.   TTie    Lancashire 

and  Yorkshire  Railway  Company  (A),  it  was  held,  in  the 

Exchequer  Chamber,  Mr.  Justice  Erie  diss.,  that  the 

section  which  makes  conditions  void,  unless  declared 

(A)  18  Com.  Ben.  Rep.  805.  (j)  ^U*  Bl.  &  El.  076,  976. 

{i)  Id.  829.  (k)  4  Hurl.&  N.  327. 
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1863.        goods  arising  from  negligence  or  default,  notwithstand- 

Pbbk        ing  any  notice  to  the  contrary,  and  every  such  notice 

North  Staf-  ^^  declared  to  be  null  and  void.     The  section  contained 

FORDSHiRE     four  provisoes,  the  first  of  which  declared  that  companies 

CoMPANT.     might  still  make  such  conditions  as  to  carrying  animals  or 

goods,  as  a  court  or  judge  should  deem  reasonable,  and 

the  fourth  declaring  that  no  special  contract  should  be 

binding  unless  it  was  signed  by  the  party  delivering  the 

animals  or  goods. 

It  is  clear  that  the  enacting  part  of  this  section,  and 
the  various  provisoes  in  it  must  be  read  together.    Con- 
ditions declared  by  the  company  and  accepted  by  the 
sender  of  the  goods,  form  a  special  contract  between  the 
parties,  and  were  always  so  treated.     A  special  contract 
is  a  condition  with  assent.     The  conditions  must  now  be 
reasonable,  and  all  that  the  fourth  proviso  does  is  to 
secure  the  best  evidence  of  the  adoption  of  those  condi- 
tions, by  requiring  the  signature  of  the  customer.   It 
has  not  made  any  distinction  between  the  conditionfl 
mentioned  in   the  first  part  of   the   section,  and  the 
special  contract  mentioned  in  the  fourth  part.     In  the 
enacting  part  of  the    7th  section,  it  is  declared  that 
the    general   liability    of   the    company   shall   not  be 
limited  by  "  any  notice,  condition,  or  declaration.**   In 
that  part  there  is  nothing  to  distinguish  a  ''condition* 
from  a  ''  notice,"  and  it  is  clear  that,  at  any  time,  if  > 
notice  could  not  be  brought  to  the  knowledge  of  the 
sender  of  the  goods,  it  could  not  be  treated  as  a  condi- 
tion.    In  the  first  proviso  the  word  "  condition  **  receifea 
the  meaning  of  contract ;  it  is  a  condition  proposed  hj 
one  party,  and  assented  to  by  the  other.     A  notice  could 
have  no  effect — the  section  prevents  tiiat,  and  a  condition 
can  only  have  effect  when  it  assumes  the  character  of  * 
contract.     To  possess  that  character  it  must  be  a  con- 
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tract  signed  as  directed  bj  the  4th  proviso.  This  point  has        p^ 

not  yet  been  specifically  decided^  but  the  courts  have  acted  *• 

as  if  such  was  the  proper  construction  of  the  section.     In     fokdshire 

Simons  v.  The  Great  Western  Railway  Company  (A),  it      q^^^"^^^ 

was  held  that  the  7th  section  does  not  prevent  a  railway 

company  from  making  a  special  contract  as  to  the  terms 

upon  which  it  will  carry  goods,  provided  it  be  just  and 

reasonable,  and  be  signed  by  the  party  sending  the  goods. 

Lord    Chief  Justice   Jervis  there   expressly   connected 

the  two  provisoes  together,  saying  that  by  the  terms  of 

the  section  the  company  might  make  such  conditions  as 

were  just  and  reasonable,  '^  and  then  in  order  to  make 

that  binding,  and  to  avoid  all  discussion,  *  although  it  be 

just  and  reasonable  it  shall  not  be  binding  on  the  party, 

unless  it  be  signed  by  the  party  who  is  to  be  affected  by 

the  contract.'    And  therefore  the  section  will  run  thus — 

*  General  notice  to  limit  liability  shall  be  null  and  void, 

but  the  parties  may  make   special  contracts,  provided 

those  contracts  are  adjudged  by  the  court  or  a  judge  to 

be  just  and  reasonable.' "     The  London  and  North  Western 

Company  v.   Dunham  (i),  is  to  the  same   effect.      In 

the   former    case    the  contract  did  not  appear  to  have 

been  signed ;  in  the  latter  it  was  signed.     In  the  present 

case  Mr.  Justice   Crompton  (j)  said,  "  Such  conditions, 

whether  verbal  or  not,  can  only  operate  by  way  of  special 

contract,"  and  he  expressly  adopts  the  opinion  of  Lord 

Chief  Justice  Jervis,  in  Simons  v.  The   Great   Western 

Railway  Company.       In  McManus  v.   The    Lancashire 

and  Yorkshire  Railway  Company  (A),  it  was  held,  in  the 

Exchequer  Chamber,  Mr.  Justice  Erie  diss.,  that  the 

section  which  makes  conditions  void,  unless  declared 

(A)  18  Com.  Ben.  Rep.  805.  (j)  £11.  Bl.  &  El.  076,  076. 

(i;  Id.  820.  [k)  4  Harl.  &  Hi.  327. 
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1863,       l)jr  a  court  or  jadge  to  be  reasonable^  extends  to  cases 
Pebk        where  a  special  contract  has  been  signed  in  conformity 
North  Stat-  ^'^^  ^®  section.     There,  too,  the  decision  of  the  Court 
FORnsHiBB     of  Queen's  Bench  in  this  case  itself  was  brought  under 
Company,     the  notice  of  the  court,  and  was  expressly  adopted  by 
the  majority  of  the  judges.     The  conditions,  whatefer 
they  are,  must  be  reduced  to  writing,  and  signed,  and 
they  must  be  reasonable.     The  condition  here  is  not  just 
and  reasonable ;  it  goes  to  the  extent  of  relieving  the 
Defendants  from  all  liability,  except  the  goods  are  spe- 
cially insured.     The  very  object  of  the  Legislature  in 
both  the  statutes  was  to  prevent  carriers  frcnn  so  limit- 
ing their  liability,  and  in  McCance  v.  The  London  aad 
North  Western  Railway  Compam/  (/),  a  condition  of  thit 
kind  which  declared  that  horses  were  to  be  carried  en- 
tirely at  the  owner's  risk,  was  held  not  to  be  reasonaUe. 
Here  too  the  rate  of  insurance  is  itself  unreasonable  and 
excessive.     In  Harrison  v.   The  London   and  Brighm 
Railway  Company  (m),  the  court  took  that  very  matter 
into  consideration  in  a  case  of  this  kind. 

There  is  no  contract  here  signed  as  required  by  the 
statute  ;  Leroux  v.  Brown  (n).  Smith  v.  Neale  (o),  relied 
on  in  the  Exchequer  Chamber,  both  of  which  related  to 
the  Statute  of  Frauds,  are  not  applicable,  for  this  statnte 
docs  not  require  a  memorandum  of  the  contract,  but  the 
contract  itself  to  be  signed. 

The  Defendants  are  not  at  liberty  to  read  all  the  com- 
munications together  as  constituting  one  contract,  and 
then  give  verbal  evidence  as  to  the  meaning  of  ^ 
terms  employed.  The  only  signed  paper  here  is  the  letter 
of  the  1st  August  I    it  has  no  reference  to  any  other 

(/)  31  Law  Joum.,  Ezc,  66  ;         (fi)  12  Com.  Ben.  lUp.  801* 
7  Hurl.  &  N.  477.  (o)  2  Com.  Ben.  Rep^  N.S.» 

(w)  2  Ikst  &  Sm.  122. 152.         67. 
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document  which  cannot  therefore  be  incorporated  with  1868. 
it  Boydell  v,  Drummond  (p);  Kenworthy  v.  Schofield  Pkek 
(j);  Hinde  v-    Whitehouse  (r);  Holmes  v.  Mitchell  (j).  North  Staf- 

In   Blackburn  on  "Contract  of   Sale,"  this    is    stated    fordshike 

Raxlwat 

as  the  result  of  all  the  authorities,  many  of  which  are     Compamt. 
there  dted. 

Now  here  the  letter  of  1st  August  stands  alone ;  it 
merely  says  ''  not  insured ;"  that  cannot  be  connected 
with  the  other  letters,  and  the  whole  together  made  a 
signed  contract  by  such  connexion,  for  they  do  not  refer 
to  each  other.  Nor  can  parol  evidence  be  given  to  show 
what  ought  to  be  taken  as  the  intention  of  the  parties  in 
writing  the  words  **  not  insured." 

Those  words  are  not  words  of  a  technical  nature  having 
a  particular  meaning,  and  therefore  requiring  explanation, 
but  are  ordinary  words  used,  here  in  their  ordinary  signi- 
fication. That  has  the  effect  of  leaving  the  conveyance 
of  these  marbles  to  the  operation  of  the  common  law. 
There  is  therefore  no  contract  specifically  binding  the 
parties,  and  the  conditions,  if  they  are  at  all  to  be  taken 
into  consideration,  are  not  reasonable. 

Mr.  Phipson  and  Mr.  Quain  for  tiie  Defendants  in 
Error: 
The  discussion  on  the  4th  plea  raises  the  question  whe- 
ther a  condition  limiting  the  liability  of  the  Defendants 
can  be  imposed,  and  its  adoption  constitute  a  special  con- 
tract, and  on  tiie  5th  plea,  whether  the  condition  here 
imposed  is  reasonable. 

But  for  the  17  &  18  Vict.  c.  31,  the   condition  thus 
imposed  and  adopted  would  have  been  valid.    Before  tiie 

(p)  11  East,  142.    See  Ridg-         {q)  2  Barn.  &  Cr.  045. 
way  T.   Wharton  J  6  H.  L.  Cas.         (r)  7  East.  558. 
2,38,  and  Fitzmaurice  ?.  Bc^Uy,         (s)  7  Com.  Ben    N.  S.,  361. 
911.  L.  Cas.  78. 
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1 863.        1  ff^ili  4,  c.  68,  public  notices  were  of  themsel ves  binding ; 
Pebk        that  statute  rendered  assent  to  them  necessary.     That 
North  Staf-  8^0^^  that  up  to  the  recent  Act,  the  Defendants  might 
po  RD8H  iRB    have  limited  their  liability  by  notice,  if  they  brought  home 
CoMPAMT.     knowledge  of  it  to  the  party.     Here  the  Plaintifl^  byhia 
agents,  had  full  knowledge  of  the  condition  as  to  insu- 
rance, and  by  the  letter  of  the  1st  August  declared  his 
willingness  to  take  on  himself  the  risk,  expressly  direct- 
ing that  the  goods  should  be  forwarded  ''  not  insured." 
That  letter  constituted  a  special  contract,  being  in  fact  a 
written  acceptance  of  the  conditions  of  which  the  Plain- 
tiff  had  had  notice.     That  reduces  the  question  to  the 
single  point  whether  the  condition  here  is  reasonable. 
It  is  reasonable ;  the  purpose  of  the  later  Act  is  simply 
to  prevent  such  conditions  as  would  exempt  companies 
from  liability,  even  in  case  of  negligence.     In  all  other 
respects  the  carrier  has  a  right  to   say  what  he  will 
carry,  and  to  what  places,  and  under  what  conditions. 
He  may  refuse  to  carry  gold.     Before   this  statute,  a 
notice  of  terms  on  which  alone  a  company  would  convef 
fish,  terms  which  relieved  the  company  from  all  liabilitjj 
was  proved  to  have  been  served  on  the  Flaintiflr,  and 
after  that  he  sent  fish  to  be  carried ;  he  was  held  bound 
by  the  terms.  Walker  v.  The  York  and  North  Midland 
Railway  Company  (t).     By  a  general  notice  expreaslj 
brought   home    to  the  knowledge   of  the  party,  com- 
panies might  have  exempted  themselves  even  in  case  of 
negligence.     The  Legislature  designed  to  alter  that,  but 
not  to  take  away  the  right  of  making   conditions  of » 
special  kind.     The  proviso  in  the  7th  section  itself  recog- 
nises, in  terms,  the  possible  existence  of  special  con- 
ditions, and  says  nothing  of  what  shall  be  their  terms. 

(0  2  Ell.  &  Bl.  750. 
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They  must,  of  course,  consist  of  stipulations  made  on  one        1^^»3. 
side  and  accepted  on  the  other;  stipulations  privately        Pkek 
agreed  on  between  the  parties.     All  that  the  proviso  re-  North' Stap- 
quires  is,  that  every  contract  shall  be  in  writing,  and  shall    fordshi  hb 
be  signed.     But  that  is  distinguished  from  conditions  of    Company. 
which  the  company  may  give  public  notice,  and  as  to 
which  the  restriction  is,  that  they  shall  be  subject  to  the 
opinion  of  the  judge  that  they  were  reasonable.     No  such 
opinion  is  to  be  expressed  where  the  party  has  entered 
into  a  distinct  contract 

Of  course,  wherever  there  are  conditions  which  are  re- 
quired to  be  assented  to,  the  argument  will  be  used  that 
they  form  a  special  contract.  That  seems  to  raise  a  diffi- 
culty against  the  Defendants  in  the  present  case,  but  the 
difficulty  is  not  reaL  The  7th  section  has  drawn  a  clear 
distinction  between  such  general  conditions  so  assented 
to,  and  a  special  contract  As  to  this  special  contract, 
the  question  of  reasonableness  does  not  exist ;  that  ques- 
tion applies  only  to  those  conditions  which  are  the  sub- 
ject of  the  first  proviso  of  the  section.  Nicholson  v.  The 
Great  Western  Railway  Company  {u)y  affords  an  illustra- 
tion ;  there  the  question  was  as  to  the  reasonableness  of 
general  conditions,  which  had  the  effect  of  giving  to  a 
large  and  constant  customer,  and  because  he  was  so,  ad- 
vantages that  a  small  and  occasional  customer  could  not 
enjoy.  In  another  case,  the  question  was  whether  a  con- 
dition that  a  company  would  not  be  responsible  for 
damage  to  fish,  arising  from  delay  in  the  carriage,  was 
reasonable ;  Beal  v.  The  South  Devon  Company  (y).  In 
both  cases  the  court  held  such  conditions  to  be  reason- 
able. In  McManus  v.  The  Lancashire  and  Yorkshire 
Railway  Company  (u?),  Mr,  Justice  Erie  pointedly  drew 

(tf)  6  Com.  Ben.  Rep.,  N.  S.,         (v)  6  Hurl.  &  N.  875. 
SOG.  \w)  4  Hurl.  &  N.  327.  335. 


488  CASES  IN  THE  HOUSE  OF  LORDS. 

1863.        the  distinction  between  the  duties  of  carriers  ander 
Peek        special  contracts  and  under  their  ordinary  common  law 
North' Staf-  liabilities,  and  the  conditions  which  might  restrict  them. 
FORDsuiBB    Where  special  contracts  exist,  those  common  law  liabilities 
Com  1' ANT.     altogether  cease.     Where  conditions  are  imposed  by  the 
company,  if  they  are  unreasonable,  they  cannot  be  sus- 
tained ;  but  where  special  contracts  are  made^  that  ques- 
tion of  reasonableness  does  not  arise.     As  to  such  con- 
tracts, the  statute  only  requires  that  they  shaU  be  in 
writing,  and  be  signed ;  not  that  their  reasonableness  shall 
be  afterwards  a  subject  for  consideration.     That  was  the 
distinction  on  which  Mr.  Justice  Urles  judgment  pro- 
ceeded, and  it  is  the  true  distinction. 

The  4th  proviso  in  the  section  has  no  reference  to  the 
first ;  they  are  wholly  unconnected.  It  was  with  refe^ 
ence  to  the  reasonableness  of  the  condition  alone  that  the 
case  of  McManus  was  decided.  It  might  be  right  as  to 
the  reasonableness  of  the  condition,  but  it  was  dearly 
erroneous  as  applying  the  question  of  reasonable  or  not 
reasonable  to  a  special  contract  There  the  condition 
imposed  amounted  to  an  exemption  of  the  company  from 
any  liability,  even  though  the  damage  should  be  caused  by 
negligence,  and  the  court  thought  that  that  was  unreason- 
able ;  but  that  does  not  show  that  a  special  contract  to 
that  effect  might  not  be  made.  In  the  judgment  in  that 
case.  Lord  Hale^s  opinion  (x)  is  referred  to,  that  "a  carrier 
may  make  a  caution  for  himself;"  that  is,  he  may  make 
conditions  against  the  will  of  the  public  If  he  now  does 
so,  by  promulgating  general  rules,  and  if  those  conditions 
are  acceded  to,  the  court  may  still  judge  of  their  rear 
sonableness ;  but  they  do  not  constitute  a  special  eon- 
tract,  which  is  the  thing  dealt  with  by  the  fourth  proviso 
of  the  section.     A  contract  is  the  result  of  the  mutual 

(x)  Morse  v.  Slue,  1  Ventr.  238. 
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will  of  two  parties,  which  is  not  the  case  where  general  .    ' 

conditions  are  imposed,  and  by  an  individual  acceded  to.        Pbbk 
[Lord  Brougham :  What  is  the  difference  between  con-  North  Stap- 
ditions  imposed  and  acceded  to,  and  a  contract?]     Gene-     ^^f^^^* 
rally  speaking,  there  would  be  no  difference,  but  this  sta-     Company. 
tute  creates  the   difference.      Conditions  imposed   and 
accepted  were  not  intended  to  be  treated  as  constituting 
a  contract  within  the  meaning  of  the  statute ;  they  are 
made  the  subjects  of  separate  legislation  in  two  distinct 
and  unconnected  provisoes. 

The  reasonableness  of  the  conditions  may  be  judged 
of  at  the  trial,  but  there  is  no  provision  for  exercising 
such  judgment  where  a  special  contract  has  been  duly 
signed  under  the  4th  proviso  of  the  7th  section.  The 
condition  here  was  reasonable,  Beal  v.  The  South  Devon 
Railway  Company  (y).  It  no  more  excludes  liability  for 
negligence  than  did  the  condition  in  Harrison  v.  TTie 
Brighton  Railway  Company  (z),  where  the  company  was 
held  entitled  to  refuse  to  carry  dogs  above  the  value  of 
5  /.,  without  their  value  being  declared,  and  payment 
made  accordingly. 

Then  as  to  the  4th  plea,  which  alleges  that  there  was 
a  contract  in  writing,  duly  signed.  The  Defendants  con- 
tend that  that  plea  was  proved  in  fact.  The  letter  of 
the  1st  August  is  truly  said  to  constitute  the  contract  In 
that  letter  was  a  direction  duly  signed  on  behalf  of  the 
Plaintiff,  to  forward  the  marbles  "  not  insured.'*  What 
is  the  meaning  of  '^  not  insured  ?"  It  must  be  taken  with 
reference  to  the  other  facts  of  the  case,  which  show  that 
the  whole  matter  of  insur&nce  was  fully  understood  by 
the  Plaintiff,  and  in  writing  assented  to  and  adopted 
by  him.  The  correspondence  which  had  previously 
taken  place  was  material  in  this  view  of  the  case,  and 

(jf)  6  Hurl.  &  N.  876.  (a)  2  Best  &  Smith,  122. 152. 
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1C63.        was  admissible  to  give  a  meaning  to  that  letter.     The 
Peek        phrase  ''  not  insured/'  taken  with  the  other  words  pf  the 
North  Staf-  ^^^^^»  means — send  the  marbles  at  our  risk,  free  from  your 
FOKD8UIRB    .liability  as  a  common  carrier,  you  not  being  the  insurer. 
CoMPANT.     That  might  not  relieve  the  Defendants  from  liability  for 
negligence,   but  it   would  relieve  them  from  anything 
short   of    negligence,   Rilei/  v.   Home  (a),   where  the 
principles  regulating  a  carrier's  liability  were  fully  dis- 
cussed.    [Lord  Wensleydale :  Your  argument  is,  that  on 
this  plea  the  Defendants  are  exempt  from  all  liability  as 
insurers ;  but  that  is  not  the  plea  here.^     The  plea  b 
founded  upon  Wyld  v.  Pickford  (J),  where  the  action,  as 
here,  being  founded  on  a  breach  of  duty  ex  contractu^  the 
allegation  in  the  plea  of  a  special  contract  was  held  suffi- 
cient. 

The  meaning  of  the  word  insured^  if  not  ascertainable 
in  any  other  way,  may  be  ascertained  by  the  course  of 
dealing  between  the  parties,  Hutchison  v.  Bowher{c)\ 
and  Gahay  v.  Lloyd {d\  as  to  contracts ;  and  GoldshedeY. 
Swan  {e),  and  Bainbridge  v.  Wade  (/),  as  to  guaranties. 
In  like  manner  in  cases  of  wills,  particular  words  have 
been  allowed  to  be  explained  by  evidence,  so  as  to  show 
what  was  the  intention  of  the  testator.  Dae  v.  Hii' 
cocks  (ff) ;  Macdonald  v.  Longbottom  (A). 

Mr.  Gordon  Allan  replied. 

The  following  questions  were  ordered  to  be  put  to  the 
Judges : 

First.  Is  the  condition,  thit  the  company  should  not 
be  responsible  for  injiury  to  the  goods  (that  is,  the  marbles), 

(a)  5  Bing.  217  (/)  16  Q.  B.  Rep.  89. 

{b)  8  Mee.  &  WiU.  443.  *              {g)  6  Mee  &  Wils.  368. 

(0  6  Mee.  &  Wils.  535.  (A)  I  Ell.  &  Ell.  m.  ^' 

{d)  3  Barn.  &  Cres.  793.  See  RicietU  v.  Twquand,  I  H. L 

(e)  1  £z^  Rep.  154.  Cae.  472. 
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unless  the  same  were  declared  and  insured  according  to        IBOS, 
their  value,  a  just  and  reasonable  condition  within  the       Pbek 

mm 

true  intent  and  meaning  of  the  17  &  18  Vict  c.  31,  s.  7  ?  North'staf- 

Secondly.  Is  the  Plaintiff  entitled  to  have  the  verdict    fokdbhirb 

1  /•     1  .  1      /•        1      1      A  Railway 

entered  for  him  upon  the  fourth  plea  r  Company. 

Thirdly.  Is  the  Plaintiff  entitled  to  have  the  verdict 

entered  for  him  upon  the  fifth  plea  ? 

Mr.  Justice  Blackburn : 

My  Lords,  the  answers  to  be  given  to  the  questions     April  14. 
put  by  your  lordships,  in  my  opinion,  to  a  great  extent    Mr.  Justice 
depend  upon  the  true  construction  of  the  7th  section  of  Blackburk. 
the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict 
c31). 

That  enactment  affects  the  whole  of  the  very  extensive 
traffic  carried  on  the  railways  and  canals  of  the  United 
Elingdom.  Questions  upon  it  daily  arise.  In  general 
the  sums  in  dispute  are  so  small  that  the  question  is  de- 
termined in  the  county  courts,  not  subject  to  appeal, 
further  than  to  one  of  the  superior  courts.  But  there 
have  been  already  four  cases  originating  in  the  superior 
courts,  and  brought  in  error  into  the  Exchequer  Cham- 
ber. These  four  cases  are  McManus  v.  Lancashire  and 
Yorkshire  Railway  Company  (t),  decided  by  the  Ex- 
chequer Chamber  in  1859 ;  Peek  v.  North  Staffordshire 
Railway  Company  (j\  decided  by  the  Exchequer  Cham- 
ber in  1860,  and  now  before  your  Lordships;  Harrison 
V.  London  and  Brighton  Railway  Company  (A),  decided 
by  the  Exchequer  Chamber  in  February  1862 ;  and 
BealY.  South  Devon  Railway  Company  {l),  which  has  been 
argued  in  the  Court  of  Exchequer  Chamber,  but  on 
which  no  judgment  has  yet  been  delivered  by  that  court 

(t)  4  Hurl.  &  N.  327.  (i)  2  Bf st  &  Sm.  122, 152. 

ij)  £11.  Bl.  &  £11.  968.  986.         (/)  5  Harl.  &  Nor.  875. 
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1863.        The  result  of  these  cases  has  been  to  show  that  there 
Peek        exists  a  great  diversity  of  opinion  amongst  the  judges  as 
North'  Staf-  ^^  what  is  the  effect  of  the  enactment ;  so  great  that  the 
FORDSHiRB    j^^  cauuot  bc  considered  as  settled. 
Company.         This  is  the  first  time  in  which  any  questions  upon  tiie 
Mr.  Justice    subject  has  come  before  this,  the  ultimate  court  of  ap- 
Blackburn.   peal ;  and  as  your  Lordships'  decision,  so  far  as  it  shall 
extend,  will  conclusively  fix  the  law,  unless  and  until  the 
Legislature  again  intervenes,  the  importance  of  the  pre- 
sent case  is  very  great,  although  the  sum  in  dispute  is 
not  large. 

The  Railway  and  Canal  Traffic  Act,  1854,  was  passed 
in  consequence  of  disputes  between  the  companies  and 
their  customers,  which  has  led  to  much  litigation,  result- 
ing in  a  series  of  decisions  fixing  the  law  in  such  a  man- 
ner that  the  Legislature  thought  fit  to  intervene. 

In  Hfydori%  case  (r).  Lord  Colie  says,  that  it  was  re- 
solved, ^'  that  for  the  sure  and  true  interpretation  of  all 
statutes  in  general  (be  they  penal  or  beneficial,  restrictive 
or  enlarging  of  the  common  law),  four  things  are  to  be 
discerned  and  considered.  1st.  What  was  the  common 
law  before  the  making  of  the  Act  ?  2d.  What  was  the 
mischief  and  defect  for  which  the  common  law  did  not 
provide?  3d.  What  remedy  the  Parliament  hath  resolved 
and  appointed  to  cure  the  disease  of  the  commonwealth? 
And,  4th,  The  true  reason  of  the  remedy.  And  then  the 
office  of  all  the  judges  is  always  to  make  such  construc- 
tion as  shall  suppress  the  mischief  and  advance  the 
remedy."  Independently  of  the  high  authority  of  Lord 
Cokey  I  think  there  is  much  reason  in  this ;  and,  in  con- 
formity with  the  spirit  of  those  resolutions,  I  shall  pro- 
ceed to  examine  what  was  the  state  of  the  law  just  before 

{J})  3Co.  Rep.  7B. 
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the  10th  July   1854,  on  which   day  the   Railway,  and         ^®^» 
Canal  Traffic  Act  received  the  Royal  Assent.  Pbek 

At  the  common  law  a  carrier  who  received  goods  as  Korth  Stav- 
such  was  responsible  for  every  injury  occasioned  to  them    ^^mhirk 
by  any  means  except  the  act  of  God  or  of  the  Queen's     Compant. 
enemies.     He  was  also  bound  to  receive  goods  tendered    Mr.  Justice 
to  him  for  carriage,  and  was  liable  to  an  action  if  he  re-    Blackburk. 
fused  to  receive  them  without  reasonable  excuse ;  and 
such  an  action  may  still  be  maintained ;  Crouch  v.  Lou' 
don  and  North  Western  Railway  Company  (m).    But  many 
years  ago  a  practice  began  by  which  carriers  sought  to  re- 
strict their  liability  by  giving  notice  that  tiiey  would  not  be 
answerable  for  loss,  except  on  conditions  limiting  the  ex- 
tent of  tiieir  common  law  liability  as  carriers.    The  effect  of 
such  a  notice  is  discussed  in  Gibbon  v.  Poynton^  decided 
in  1769  (r).    It  is  apparent  from  that  case  that  the  prac- 
tice was  not  then  new,  though  I  cannot  find  when  it  first 
arose.    After  1769,  and  before  23d  July  1830,  when  the 
first  Carriers  Act  (11  Geo.  4  &  1  Will.  4,  c  68)  received 
the  Royal  Assent,  the  cases  on  carriers'  notices  are  very 
numerous. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Law 
of  Bailments  (o)  (published  in  1832,  after  the  Carriers 
Act,  but  in  Americay  where  that  Act  had  no  effect), 
states,  as  I  tiiink  accurately,  what  was  the  effect  of  tiie 
decisions  up  to  the  time.  "  It  was,"  says  he,  "  formerly 
a  question  of  much  doubt  how  far  common  carriers  on 
land  could  by  contract  limit  their  responsibility,  upon  the 
ground  that,  exercising  a  public  employment,  they  are 
bound  to  carry  for  a  reasonable  compensation,  and  had 
no  right  to  change  their  common  law  rights  and  duties. 
And  it  was  said  that,  like  innkeepers,  they  were  bound 
to  receive  and  accommodate  all  persons,  as  far  as  they 

(m)  14  Com.  Ben.  Rep.  555.  (o)  s.  540. 

(n)  4  Bar.  2209. 
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1863         xnaji  and  could  not  insist  upon  special  and  qualified  tenns. 
Pekk        The  right,  however,  of  making  such  qualified  acceptances 
North  Staiw  ^7  common  carriers  seems  to  have  been  asserted  in  early 
FORDSHiRB    timcs.     Lord  Coke  declared  it  in  a  note  to  SouthaOe^ 
Company.     ^^^  {p\  ^^^  ^^  ^^  admitted  in  Morse  v.  Slue,     It  is 
M  "justice    ^ow  recognised  and  settled  beyond  any  reasonable  doubt" 
Blackburn.    So  far  the  passage  is  cited  and  adopted  in  the  judgment 
of  the  Court  of  Conmion  Pleas  in  Austen  v.  JManchester^ 
^c,  Railway  Company  {q),  a  case  decided  in   1850,  to 
which  I  shall  hereafter  have  to  call  attention ;  and  so  far 
I  think  this,  according  to  the  decisions  subsequent  to 
1832,  still  remained  law  in  1854,  when  the  Railway  and 
Canal  Traffic  Act  was  passed.     But  Mr.  Justice  Story 
proceeds  to  say :  '^  Still,  however,  it  is  to  be  understood 
that  common  carriers  cannot  by  any  special  agreement 
exempt  themselves  from  all  responsibility,  so  as  to  evade 
altogether  the  salutary  policy  of  the  conunon  law.    Tbej 
cannot,  therefore,  by  a  special  notice  exempt  themselves 
from  all  responsibility  in  cases  of  gross  negligence  and 
fraud,  or,  by  demanding  an  exorbitant  price,  compel  the 
owner  of  the  goods  to  yield  to  unjust  and   oppresaTe 
limitations    of  their   rights.     And   the   carrier  will  be 
equally  liable  in  case  of  the  fraud  or  misconduct  of  his 
servants,  as  he  would  be  in  case  of  his  own  personal  fraud 
or  misconduct." 

In  my  opinion,  the  weight  of  authority  was  in  1832  in 
favour  of  this  view  of  the  law,  but  the  cases  decided  in 
our  courts  between  1832  and  1854  established  that  this 
was  not  law,  and  that  a  carrier  might  by  a  special  notice 
make  a  contract  limiting  his  responsibility  even  in  the  cases 
here  mentioned,  of  gross  negligence,  misconduct,  or  firaod 
on  the  part  of  his  servants ;  and,  as  it  seems  to  me, 
the  reason  why  the  Legislature  intervened  in  the  Bail- 

0>)  4  Co.  Rep.  84.  (q)  10  Com.  B«n.  Rep.  473. 
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« 

way  and  Canal  TraflSc  Act,  1854,  was  because  it  thought        18(53. 
that  the  companies  took  advantage  of  those  decisions  (in       Pebk 
Story' &  language), "  to  evade  altogether  the  salutary  policy  North  Staf 
of  the  common  law."     Such  is  my  opinion ;  but  to  main-    fordshirb 
tain  it  I  must  examine  the  cases  in  more  detail.  Company. 

Before  doing  so,  however,  I  must  observe  that  Stari/s    „  "T^  . 

.         .  .  .  -     ,  „         Mr.  Justice 

expressions  are>  that  the  earners  might  by  ^'  contract    or  Blackburw. 

by  "  special  agreement  "  limit  their  liability, — expres- 
sions showing,  I  think,  that  his  idea  was  that  conditions 
in  a  notice  operated  by  way  of  agreement  or  contract. 

Mr.  Justice  Urle,  in  his  judgment,  dissenting  from 
that  of  the  majority  of  the  Judges  of  the  Exchequer 
Chamber,  in  HiPManus  v*  The  Lancashire  and  Yorkshire 
Railway  Cempanyy  contends  at  some  length  that  this  is  a 
mistake,  and  that  conditions  operated  as  restrictions  on 
the  public  profession  of  the  carrier,  and  not  as  parts  of  a 
contract.     Before  the  Carriers'  Act  (11   Geo.  4,  and  1  > 

Will.  4,  c.  68)  this  might  have  been  plausibly  contended, 
but  if  it  had  been  so,  as  it  seems  to  me,  it  would  have 
followed  that  it  was  not  necessary  to  show  that  the  notice 
was  brought  home  to  the  individual  customs ;  for  if  the 
carrier  was  exempted  from  the  common  law  liability  on 
the  ground  that  his  public  profession  was  only  to  be  a 
carrier,  subject  to  conditions  imposing  a  restricted  liabl- 
Kty,  no  one  could  have  a  right  to  charge  him  as  a  carrier 
with  general  liability,  unless  it  could  be  shown  that  the 
carrier  had  so  acted  towards  the  individual  suing  him  aa 
to  induce  that  individual  to  employ  him  on  the  supposi- 
tion tiiat  he  was  a  carrier  professing  unlimited  liability. 
Under  such  circumstances^  tiie  carrier  would  be  pre- 
cluded, as  against  that  particular  individual,  from  setting 
up  the  conditions.  In  no  other  way,  as  far  as  I  can  see, 
could  he  be  charged  on  this  supposition,  merely  because 
the  customer  was  not  informed  of  the  restriction.    But  in 

TOL.  X.  L  L 
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1863.        Kerr  v.  Willan^  decided  in  1817  (r),  and  I  think  in  all 
Peek        the  subsequent  cases,  it  was  held  that  the  notice,  to  be 
North  Stap-  effectual,  must  be  brought  home  to  the  particular  cns- 
FORDSHiRB     tomcf,  which,  in  my  opinion,  shows  that  the  condition 
Company,     operated  entirely  by  way  of  contract,  and  not  by  way  of 
Mr,  Justice  restriction  on  the  public  profession.     So  completely  was 
Blackburn,   the  necessity  of  bringing  the  notice  home  to  the  particu- 
lar party  established,  that  Mr.  Smith,  in  the  first  edition 
of  his  Leading  Cases  (which  was  published  in  1837), 
says,  ''If  this  notice  was  not    communicated    to    the 
employer,  it  was,  of  course,  inefiectual.'*     And  this  ex- 
pression of  the  self-evident  nature  of  the  proposition  has 
been  allowed  to  stand  in  all  the  editions  of  his  work, 
without  remark  or   qualification  by  any  of   his  reiy 
learned  editors.      Mr.   Smith  proceeds  to  add,   ''  But  if 
it   could    be    brought  home  to  his  knowledge,  it  was 
looked   upon   as   incorporated  into  his  agreement  with 
the   carrier,  and    he    became  bound  by  the  contents." 
That  very  learned  gentleman  evidently  considered  that 
at  the  time  when  he  wrote  (1837)  it  had  become  settled 
that  the  notice  operated  as  a  special  contract  with  diose 
to  whom  it  was  brought  home,  and  not  as  a  public  con* 
dition  limiting  the  profession  of  the  carrier. 

However  much  this  might  have  been  open  to  question 
before  the  first  Carriers'  Act  (11  Oeo.  4,  and  1  ffilL^i 
c.  68),  it  seems  to  me,  with  all  deference  to  those  who 
hold  the  opposite  opinion,  to  be  incontrovertible  after 
that  Act.  By  that  Act,  after  giving,  by  the  first  three 
sections,  effect  to  public  notices  restricting  the  liabili^ 
of  carriers  as  to  certain  articles^  it  is  by  the  4th  section 
provided  that  from  and  after  the  Ist  of  September  ISSO^ 
'^  no  public  notice  or  declaration  heretofore  made,  or  here- 

(r)  6  Man.  &  Sel.  150. 
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after  to  be  made,  shall  be  deemed  or  construed  to  limit  1863. 
or  in  any  wise  affect,  the  liability  at  common  law"  of  Peek 
any  carrier;  but  every  such  carrier  shall,  except  as  to  North  Staf- 
goods  brought  within  that  Act,  be  liable  as  at  the  com- 
mon law,  "any  public  notice  or  declaration  by  them 
made  and  given  contrary  thereto,  or  in  anywise  limiting 
such  liability  notwithstanding."  By  section  6  it  is 
provided  that  nothing  in  that  Act  should  "affect  any 
special  contract  between  such  carrier,"  and  any  other 
parties  for  the  conveyance  of  goods  and  merchandise.  It 
certainly  seems  to  me  that,  whatever  might  have  been 
the  case  before  this  enactment,  it  is  clearly  enacted  that 
no  condition  shall  in  future  operate  merely  as  being  a 
public  condition  or  public  declaration,  and  that,  to  be 
effectual  at  all,  it  must  be  incorporated  in  a  special 
contract. 

In  Wyld  V.  Pickford  (*),  decided  in  1841,  the  question 
before  the  Court  arose  on  demurrer.  The  first  count 
was  against  the  Defendants,  for  a  breach  of  duty  as  car- 
riers, in  not  taking  proper  care  of  maps,  which  they  bad 
received  to  be  carried.  The  second  count  was  in  trover. 
To  the  first  coimt  was  a  plea  that,  "  at  the  time  of  the 
delivery  to  the  Defendants  of  the  maps,  they  gave 
notice  to  Plaintiffs,  and  Plaintiffs  had  notice  that  the 
Defendants  would  not  be  responsible  for  loss  or  damage 
done  "  {inter  alia)  "  to  maps,  unless  insured  and  paid 
for  at  the  time  of  the  delivery  to  the  Defendants ;  and 
that  Defendants  accepted  the  maps  under  the  terms  and 
conditions  of  the  notice,  and  no  others,  as  the  Plaintiffs 
at  the  time  knew ;  and  that  they  were  not  paid  for  or 
insured."  There  was  a  similar  plea  to  the  count  in 
trover,  averring  that  the  conversion  was  a  loss  by  a  mis* 


{s)  8  Mee.  5c  Wels.  44a 
L  L  2 


498  *  GASES  IN  THE  HOUSE  OF  LORDS. 

lC6a.        delivery  through  mistake  and  inadvertence.     To  these 
Peek        pleas  was  a  demurrer. 
North  St AP-      ^^^  judgment  was  delivered  by  BaFon  Parke^  after 
FORDSHiRE    pome  time  had  been  taken  to  consider ;  and  it  has,  I 
Company,     believe,  always  been  considered  as  one  of  great  authority. 
Mr.  Justioe    ^^®  Court,  after  first  stating  the  argument  of  counsel, 
fiiACKfiUBn.  that  fraud  was  not  alleged  at  all,  and  that  a  special  con- 
tract was  at  all  events  not  sufficiently  alleged^  said,  ^^  We 
agree  that  if  the  notice  furnishes  a  defence,  it  must  be 
either  on   the   ground  of  fraud,  or  of  a  limitation  of 
liability  by   contract,   which  limitation  it  is  competent 
for  a  carrier  to  make,  because  being  entitled  by  com- 
mon law  to  insist  on  the  full  price  being  paid  before- 
hand, he  may,  if  such  price  be  not  paid^  refuse  to  carry 
them  upon  the  terms  imposed  by  the  common  law,  and 
insist  upon  his  own,  and  if  the  proprietor  of  the  goods 
still  chooses  that  they  should  be  carried,  it  must  be  on 
those  terms.      And  probably  the  effect  of  such  a  con- 
tract would  be  only  to  exclude  certain  losses,  leaT- 
ing  the  carrier  liable,  as  upon  the  custom  of  England^ 
for  the  remainder.     It  seems  to  us,  however,  that  in  the 
present   case    there,  is  a  sufficient  allegation  of  such  8 
special  contract."     The  judgment  then  proceeds  to  sup- 
port the  plea  to  the  first  count. 

This  seems  to-  me  to  show  very  strongly  that  (Inde- 
pendently of  Statute  11  Geo.  4,  and  1  Will.  4,  c  68, 
which  was  not  referred  to  in  Wyld  v.  Pickfard)  a  condi- 
tion or  declaration  was  considered  to  operate  cmly  m 
being  incorporated  In  a  special  contract.  The  judgment, 
however,  was,  that  the  plea  to  the  count  in  trover  was 
bad.  This  was  on  the  ground  that,  on  the  weight  of 
authority,  a  notice  in  the  terms  stated  in  the  plea,  viz., 
that  the  carriers  "  would  not  be  responsible  for  low  or 
damage   done   to  goods,"  unless  insured,  did  not  make 


CASES  IN  THE  HOUSE  OF  LORDS.  .  499 

the  carrier  irresponsible  for  every  loss^  but  only  for  sucli       1863. 
as  occurred  without  negligence,  whether  gross  or  ordi-        Peek 
nary,  and  the  inadvertent  mi&-delivery  admitted  on  the  Korth'Staf- 
plea  might  be  even  grossly  negligent,  though  inadvertent,     foriwhirb 
This  was  in  conformity  with  the  latter  part  of  the  section     Oompant. 
from  Story  on  Bailments,  which  I  have  already  cited    ^yj^tice 
\antey  p.  493]  ;  hut  it  differs  from  him  in  this,  that  Story  Blackburx. 
seems  to  me  to  consider  that  a  condition  so  expressed  as 
to  manifest  an  intention  to  exempt  the  carrier  from  lia- 
bility for  gross  negligence,  was  void  in  law,  whilst  the 
judgment  in  Wyld  v.  Pickford  seems  to  me  to  proceed  on 
the  ground  that  the  authorities  bound  the  Court  to  put  a 
construction  on  the  terms  of  the  notice,  that  the  carrier 
^  would  not  be  responsible  for  loss  or  damage,"  making 
them  mean,  would  not  foe  responsible  for  loss  or  damage 
unless  caused  by  negligence.     This  certainly  seems  to 
me  not  the  natural  meaning  of  the  words,  or  the  sense  in 
which  they  would  be  understood,  either  by  a  carrier  or 
his  customer ;  and  though  the  weight  of  authority  might, 
at  the  time  when  Wyld  v.  Pickford  was  decided,  compel 
one  of  the  Courts  below  to  put  this  forced  meaning  on 
Ae  words,  I  think  your  Lordships  would  hardly  even 
tben  have  considered  yourselves  bound  to  do  so. 

But  in  the  subsequent  case  of  Hinton  v.  Dibbin  {t),  in 
1*842,  this  matter  had  to  be  considered.  There  the  action 
was  against  a  carrier  for  the  negligent  loss  of  silk  above 
iiie  value  of  10  Z.  The  plea  set  up  the  Carriers'  Act,  by 
which  the  carriers  are  ''  not  to  foe  liafole  for  the  loss  of  or 
injury  to  "  {inter  alia)  silk,  unless  the  value  foe  declared 
^  and  insured. 

The  replication  was,  that  the  loss  was  occasioned  foy 
gross  negligence  of  the  carrier.     The  words  in  the  Car- 

(0  2  Q.  B.  Rep.  646. 
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18^       riers^  Act  are  the  eame  as  those  in  the  plea  in  Wyld  y. 

Peek        Pickford.     On  the  demurrer  in  Hinton  v.  Dibbin,  the 

North  Stip-  question  raised  was  whether  those  words  were  to  be  con- 

F0RD8HIRE     strued  as  containing  an  implied  exception  of  gross  negli- 

CoMPANT.     gence.     The  decision  of  the  Court  was  that  the  words 

Mr.  Justice    ^®^>  '^  *^®  Carriers'  Act,  to  be  understood  in  their 

Blackbubk.   natural  sense,  as  exempting  the  carriers  from  liability 

arising  from  negligence  as  well  as  from  accident. 

This  decision  has  always  been  acquiesced  in*  I  am 
not  aware  of  any  case  in  which  a  Court  has  subsequently 
put  a  construction  upon  those  words  when  used  in  a 
notice;  but  it  certidnly  seems  to  me  very  undesirable 
that  a  different  effect  should  be  given  to  such  words,  when 
used  by  a  carrier,  from  that  which  is  given  to  them  if 
used  by  the  Legislature,  or  by  an  ordinary  person. 

It  was  about  the  time  of  the  decirion  of  HinUm  v. 
Dibbin  that  railways  came  into  general  use,  and  began 
to  supersede  all  other  modes  of  conveyance.     The  com- 
panies became  in  the  habit  of  imposing  conditions  on 
their  customers  intended  to  restrict,  and  in  some  cases 
entirely  to  remove  their  liability  to  an  extent  many  per- 
sons thought  unreasonable.     The  validity  of  such  restric- 
tions was  questioned  in  various  actions,  and  the  series  of 
decisions  arose  which  resulted  in  settling  the  law  in  such 
a  manner  as  to  cause  the  Legislature  to  intervene  by  thd 
Railway  and  Canal  Traffic  Act,  1854. 

The  first  case  was  that  of  Shaw  v.  York  and  North  Miif 
land  Railway  Company  (u),  decided  in  1849.  There  the 
declaration  was  against  the  Defendants,  as  carriers  of 
horses.  There  was  a  plea  of  not  guilty,  and  a  traverse  of 
the  allegation  that  the  horses  were  received  to  be  safelysB^i 
securely  carried*     It  appeared  upon  the  trial  that  when 

(u)  J3  Q.  B.  Rep.  ^47. 
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the  horses  were  receiyed  by  the  Defendants,  a  ticket  was        1863. 
snven  to  the  Plaintiff,  containing  this  memorandum: —         Pkek 
**  N.B.  This  ticket  is  issued  subject  to  the  owners  under-  js^^rih  Stap- 
taking  all  risks  of  conveyance  whatsoever,  as  the  company     fordhire 
will  not  be  responsible  for  any  injury  or  damage,  howsoever      Cowpa  ny. 
caused,  occurring  to  horses  or  carriages  while  travelling,    *^     j    ". 
or  in  loading  or  unloading."     It  appeared  that  the  injury    13LACKBt;iaf. 
to  the  horse  in  that  case,  which  caused  its  death,  was 
occasioned  by  a  defect  in  one  of  the  horse-boxes  in  which 
Plaintiff's  horses  were  placed,   and  which   defect  was 
pointed  out  to  the  Defendants'  servants,  who  tried,  but 
unsuccessfully,  to  cure  it.     Baron  Alder soriy  before  whom 
the  cause  was  tried,  was  of  opinion  that  the  special  notice 
did  not  exempt  the  Defendants  from  the  obligation  to  use 
ordinary  care ;  and  abo,  on   the   authority  of  Lyon  v. 
MeUs  {v)y  that  a  contract  in  the  terms  of  the  memoran- 
dum was  subject  to  an  implied  exception  of  injury  arising 
from  the  insufficiency  of  the  carriage  provided  by  the 
Defendants;  and  he  directed  a  verdict  for  the  Plaintiff. 
The  Court  of  Queen's  Bench,  however,  granted  a  new 
trial,  on  the  ground  of  misdirection ;  Lord  Denman,  in 
delivering  the  judgment,  saying,  "  It  appears  to  us  to 
be  clear  that  the  terms  contained  in  the  ticket  given  to 
the  Plfuntiff  at  the  time  the  horses  were  received,  formed 
part  of  the  contract  for  the  carriage  of  the  horses  between 
the  Pluntiff  and  Defendants,  and  that  the  allegation  in 
the  declaration  that  the  Defendants  received  the  horses 
to  be  safely  and  securely  carried  by  them,  which  would 
throw  the  risks  of  conveyance  upon  the  Defendants,  is 
disproved  by  tiie  memorandum  at  the  foot  of  the  ticket ; 
and  the  alleged  duty  of  the  Defendants  safely  and  se- 
curely to  convey  and   carry  the  horses,  would  not  arise 

(v)  6  East,  428. 
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1863.        upon  sucih  a  contract.    It  maj  be  that,  notwithstanding 
Peek        the  terms  of  the  contract,  the  Fldntiff  might  have  al- 

NoRTH^  Stap-  l®g®<J  *^*  i*  ^^  ^®  ^^*y  ^f  *^®  Defendants  to  hare 
FORDSHiBB     fumishcd  proper  and  sufficient  carriages,  and  that  the 
Company.     ^^^  happened  from  a  breach  of  that  duty ;  but  the  Plain- 
Mr  J  stioa    *^  ^^*®  ^^*  ^  declared ;  but  has  alleged  a  duty  which 
Blackburn,   does  not  arise  upon  the  contract  as  it  appeared  in  evi- 
dence.^ 

The  next  case  was  that  of  Austin  v.  Mcmchester,  Sh^ 
Jkldy  and  Lincolnshire  Railway  Company  (w),  in  1851. 
The  declaration  stated  that  the  Defendants  '^  received 
the  Plaintiff's  horses  to  be  carried  for  reward^"  from  New 
Holland  to  Shoreditch ;  and  then  alleged  a  ease  of  grofl 
negligence  against  the  Defendants*  servants.     There  was 
a  plea  traversing  the  allegation,  that  the  horses  were  re- 
ceived  as  alleged.     On  the  trial  it  appears  that  the  horsefl 
were  received  under  a  ticket  signed  by  the  Plaintiff,  by 
which  the  proprietor  of  the  horses  took  upon  himself  aB 
risks  of  conveyance.     The  Court  of  Queen's  Bench  held 
that  the  plea  was  proved,  and.  was  good.     This  case,  Cke 
the  former,  was  decided  on  the  form  of  the  dedarationi 
but  it  went  far  to  show  that  in  the  opinicm  of  the  Court 
of  Queen's  Bench,  no  good  declaration  could  have  been 
proved.     The  same  Plaintiff  broiight  another  action  sub- 
sequently in  the  Court  of  Common  Pleas,  which  I  shall 
notice  presently. 

The  next  case  in  order  of  date  was  Chippendale  t.LoU' 
cashire  and  Yorkshire  Railway  Company  (jr),  decided  m 
November  1851.  That  was  an  appeal  from  the  coiuitjr 
court,  which,  as  the  law  then  was,  was  heard  before  two 
Judges  only.  Justice  Coleridge  and  Justice  Erie.  In 
that  case  it  was  held,  in  spite  of  an  able  argument  by  tbe 

(»)  16  Q.  B.  Rep.  600.  (j?)  21  Law  Jour.  Q.  B.  22L 
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late  Mr.  Cowling y  that  the  condition  in  the  Lancashire  and        1863. 
Yorkshire  ticket  protected  them  from  being  liable  for  any        Peek 
injury,  even  if  caused  by  a  defect  in  the  carriages.    This  North*  Staf- 
being  a  case  in  the  county  court,  was  decided  without     fordshirk 
reference  to  any  forms  of  pleadings.  Company. 


The  next  case  was  that  of  Austin  v.  TTie  Manchester, 


Mr.  Justice 
Sheffield,  and  Lincolnshire  Railway  Company  (y),  decided  Blackburn. 

in  1852.  There  the  declaration  (stating  that  there  was 
a  ticket  and  its  effect),  averred  gross  and  culpable  neg- 
ligence in  the  Defendants'  servants.  These  averments 
were  proved  at  the  trial ;  but  the  Court  of  Common  Pleas 
arrested  the  judgment.  The  elaborate  judgment  de- 
livered by  Mr.  Justice  Cresswell,  puts  it  on  the  ground 
that  the  question  depended  upon  the  nature  of  the  con- 
tract entered  into  between  the  parties  in  the  case,  and 
that  the  contract  contained  in  the  ticket  in  that  case, 
which  exempted  the  Defendants  from  responsibility  for 
damage,  however  caused,  did  protect  them  from  respon- 
sibility for  the  loss  in  that  case,  arising  from  the  neglect 
of  the  Defendants'  servants  on  the  journey,  **  whether," 
«y.  4e  ju^^t,  ..  it  ™  eaUed  W'^  -rd,,  or 
gross  negligence,  or  culpable  negligence,  or  whatever 
epithet  might  be  applied  to  it,  it  was  within  the  ex- 
emption." 

The  next  case  was  that  of  Carr  v.  Lancashire  and 
Yorkshire  Railway  Company  {z),  decided  in  May  1852. 
There  the  declaration  stated  that  the  Defendants  had  re- 
ceived a  horse  to  be  carried  for  hire  in  a  horse-box  on 
their  railway,  subject  to  the  conditions  in  a  notice  at  the 
foot  of  a  ticket  for  the  conveyance  of  the  horse,  in  these 
words :  "  This  ticket  is  issued,  subject  to  the  owners  un- 
dertaking all  risks  of  conveyance  whatsoever,  as  the 

(y)  10  Com.  Ben.  Rep.  454.  (z)  7  Exc.  Rep.  707> 
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1863.        companj  will  not  be  responsible  for  any  injury  or  damage 

Peek        (howsoever  caused)^  occurring  to  live  stock  of  any  descrip- 

NoRTH  Sta»-  ^^^  travelling  upon  the  LanccLshire  and  Yorkshire  Rail- 

FORDBHiRB     Way,  or  in  their  vehicles."    The  declaration  then  pro- 

CoMPAMT.     ceeded  to  allege  that  whilst  the  horse  was  in  the  custody 

Mr"j~Tice    ^^  ^®  Defendants,  and  through  the  improper  conduct  and 

Blackbvkk.   gross  negligence,  and  from  want  of  proper  care  on  the 

part  of  the  Defendants,  the  horse-box  was  propelled  on 

the  railway  against  certain  trucks,  and  the  horse  thereby 

killed.     The  jury  found  as  a  fact  that  the  accident  was 

occasioned  by  the  gross  negligence  of  the  Defendants, 

and  this  finding  was  not  complained  of.     Nevertheless, 

the  judgment  was  arrested. 

This  was  certainly  a  very  strong  case.     The  gross  n^ 
ligence  of  the  Defendants  occasioning  a  collision  by  which 
a  horse  was  killed  would  have  afforded  a  cause  of  action 
to  the  owner  of  that  horse,  if  he  had  been  a  stranger 
whose  horse  was  casually  there,  or  even  if  he  had  been 
as  in  Davies  v.  Mann  (a),  a  wrong  doer,  unless  by  rea- 
sonable skill  and  diligence  on  his  part  he  could  have 
avoided  the  consequence  of  the  gross  negligence  of  the 
Defendants.     Yet  the  Court  of  Exchequer  held,  and  I 
think  rightly  held,  that  this  was  a  special  contract  by 
which  the  Plaintiff  had  taken  upon  himself  all  risk,  and 
agreed  that  the  company  should  not  be  responsible  for 
any  injury  or  damage,  however  caused ;  and  Baron  Parke 
concluded  his  judgment  by  saying,  ^'  It  is  not  for  ub  to 
fritter  away  the  true  sense  and  meaning  of  these  con* 
tracts,  merely  with  a  view  to  make  men  carefuL    If  any 
inconvenience  should  arise  from  their  being  entered  into, 
that  is  not  a  matter  for  our  interference,  but  it  muBt  be 
left  to  the  Legislature,  who  may,  if  they  please,  pot  a 

(a)  10  Mee.  &  Wels.  646. 
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stop  to  tills  mode  which  the  carriers  have  adopted  of  limit-        1 803. 
ing  their  liability.     We  are  bound  to  construe  the  words        Peek 
used,  according  to  their  proper  meaning,  and  according  ^       ^'^^ 
to  the  true  meaning  and  intention  of  the  parties  as  here     fordshirb 
expressed.    I  am  of  opinion  that  the  Defendants  are  not     q^^^^ 
liable."    In  every  word  of  this  I  thoroughly  concur.     I       — — . 
think  that  such  was  the  law  at  the  time  this  judgment  Bla'okbubit. 
was  given;  and  I  think  that  the  Court  was  bound  to  act 
upon  it.     But  when  we  come  to  construe  an  Act  of  Par- 
liament passed  soon  aflter  this  decision,  with  a  view  to 
alter  the  law,  and  inquire,  in  the  spirit  of  the  resolutions 
in  Heydan^s  case,  what  was  the  mischief  and  defect  for 
which  the  law  did  not  provide,  and  what  remedy  the  Par- 
liament hath  resolved  and  appointed  to  cure  the  disease 
of  the  law,  it  seems  to  me  impossible  to  avoid  coming  to 
the  conclusion  that  this  judgment  was  in  the  contempla- 
tion of  the  Legislature. 

One  more  case  occurred  before  the  passing  of  the  Bail- 
way  and  Canal  Traffic  Act,  1854,  to  which  it  is  necessary 
to  call  attention.  In  Walker  v.  York  and  North  Midland 
Railway  Company  (i),  decided  in  1853,  the  Defendants 
had  caused  notices  to  be  personally  served  on  a  number 
of  fishermen  at  Scarborough.  By  these  notices,  the  De- 
fendants declared  that  they  would  not  carry  fish,  except 
subject  to  certain  conditions  limiting  their  responsibility, 
and  stated  that  the  station  clerks  and  servants  of  the  com- 
pany had  no  power  to  alter  these  conditions.  The  fisher- 
men objected  much ;  there  was  somewhat  of  a  riot ;  and 
the  notices  were  torn  up.  After  this  the  Plaintiff*  sent 
fish  by  the  railway.  There  was  a  controversy  at  the  trial 
as  to  whether  he  was  one  of  the  persons  served  with  the 
notice  or  not     The  Judge  told  the  jurors  that  if  they 

(b)  2  El.  &  Bl.  760. 
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1863.       thought  the  Plainfiff  was  one  of  those  served  with  the 
P£KK        notice,  they  might  infer  from  that  fact  a  special  contract 
North  Staf-  according  to  its  terms ;  and  he  advised  them  to  draw  that 
poHD^HUE    inference  from  the  receipt  of  the  notice,  and  the  subse- 
CoMPANr.     quent  sending  of  the  goods,  unless  in  the  interim  the 
Mr.  Justice    Plaintiff  had  unambiguously  refused  to  deliver  the  goods 
Blackburn.  ^^  ^he  terms  of  the  notice,  and  the  Defendants  had  ac- 
quiesced in  that  refusal.     The  jury  having  found  that 
there  was  a  special  contract,  the  Court  of  Queen's  Bench 
held  that  the  direction  had  been  right,  and  the  verdict 
was  not  disturbed.    In  this  case  also,  I  think  that  the 
Court  was  right;  but  there  is  no  doubt  that  many  persons 
thought  it  hard  that  a  special  contract  to  abide  by  t 
notice  should  be  inferred  from  the  acts  of  a  man  who 
supposed  himself  to  be  protesting  against  it ;  and  this 
case  also  was,  as  I  conceive,  in  the  contemplation  of  the 
Legislature,  when  passing  the  Railway  and  Canal  Traffio 
Act,  1854. 

The  Great  Northern  Railway  v.  MorviIle{e)\  Th 
York,  Newcastle 9  and  Berwick  Railway  v.  Crisp  (d); 
Hughes  v.  Great  Western  Company  {e) ;  and  Slim  v.  Gnai 
Northern  Railway  Company  (/),  are  cases  decided  in  the 
course  of  1852, 1853,  and  1854,  in  which  the  courts  acted 
upon  the  decisions  of  AxisHn  v.  Manchester  and  SheffuU 
Railway  Company,  and  Carr  v.  Lancashire  and  Yorhkre 
Railway  Company.  It  is  not  necessary  to  enter  into  the 
particulars  of  these  cases,  farther  than  to  say  that  their 
number  leaves  no  doubt  that  there  was  dissatisfaction  on 
the  part  of  many  persons  with  the  existing  state  of  the 

law. 

Now  if  this  be  a  correct  statement  of  the  authorities 
before  1854  (and  I  am  not  aware  that  I  have  omitted 

(e)  21  L.  J.,  Q.  B.  319.  («)  14  Com.  Ben.  Rep.  637. 

(d)  14  Com.  Ben.  Rep.  527.  (/)  14  Com.  Ben.  Rep.  617. 
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anything),  we  find  that  bj  the  express  enactment  of  the        1863. 
Legislature  in  1 1  Geo.  4,  and  1  Will.  4,  c.  68,  no  public        Pbex 

notice  or  declaration  could  as  such  in  any  ways  affect  the  north'St  »- 
liability  of  a  carrier  as  regarded  goods  in  general,  though     fobdshirx 

V^  A  TT 1^  A^^ 

special  contracts  might  be  made  as  at  common  law ;  and  Compakt. 
it  had  been  decided  that  such  notices  or  declarations,  ,, — r~7. 
when  brought  home  to  the  customer,  did  operate  as  being  Blackbukit. 
the  basis  of  a  special  contract  to  carry  on  the  conditions 
contained  in  such  notices.  It  had  also  been  decided  that 
such  conditions,  when  thus  made  part  of  a  special  con- 
tract, were  binding,  even  when  protecting  the  company 
firom  respondbility  for  all  loss  or  injury,  however  caused. 
It  had  farther  been  decided  that  a  special  contract  ought 
to  be  inferred  from  the  act  of  a  party  sending  goods 
after  the  receipt  of  a  notice,  even  where  the  party  pro- 
tested agidnst  the  notice.  And  this  state  of  the  law,  it 
was  alleged  by  many  persons,  was  taken  advantage  of 
by  the  railway  companies,  who  had  a  practical  monopoly 
of  the  carriage  of  goods,  and,  it  was  alleged,  abused 
their  advantages  so  as  (in  the  language  of  Story y  already 
cited)  **  to  evade  altogether  the  salutary  policy  of  the 
common  law." 

It  was  under  these  circumstances  that  the  Bailway 
and  Canal  Traffic  Act,  1854,  was  passed.  The  7th  sec- 
tion is  in  these  terms. — [See  ante,  p.  474.] 

The  language  of  this  section  has  been  very  severely 
criticised,  and  I  do  not  attempt  to  defend  it ;  for  the 
section  is  very  inartificially  framed ;  and  the  difference 
of  opinion  that  has  existed  as  to  its  construction  shows 
that,  when  looked  at  by  itself,  it  is  obscure.  But  I 
think  that  when  the  previous  state  of  the  decisions  is 
looked  to,  and  the  language  of  the  Statute  is  construed, 
as  it  ought  to  be,  with  reference  to  them,  the  intention 
of  the  Legislature  is  clear. 
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1868.  In  Pardington  v.  South   Wales  Railway  Company  (y), 

Pbbk        Baron  Bramwell  threw  out  an  opinion  that  a  condition 

North  Staf-  uicorporated  in  a  signed  contract  was  not  within  the 

F0RD6HiR«     enactment  at  the  beecinninfic  of  the  7th  section.     And  the 
Railway  .   .  . 

CoMPAKT.    same  opinion  has  been  twice  strenuously  maintained  bj 

Mr  J  stioe    ^'^^^  Justice  Erie,  and  I  believe  is  entertained  by 
Blackburn,  others.     But  I  think5  when  it  is  borne  in  mind  that  the 
decisions  which  were  complained  of^  and  which  gave  rise 
to  the  legislation5  were  all  of  them  on  the  effect  of  con- 
ditions contained  in  special  contracts^  and   all^  except 
Walker  v.  North  Midland  Railtoay    Company^  on  the 
effect  of  conditions  contained  in  signed  contract85  it  is 
impossible  to  suppose  that  the  Legislature  did  not  intend 
to  provide  for  such  cases — ^I  think  that  those  who  pot 
such  a  construction  on  the  Act  can  hardly  be  said,  in 
the  language  of  Lord  Cokcy  in  HeydorC^  case,  to  ''male 
such  construction  as    shall  suppress  the  mischief  and 
advance   the  remedy."     And  if  we  look  to  the  words 
used,  it  seems  to  me,  inasmuch  as  conditions,  (as  I  think) 
could  not  operate  unless  contained  in  a  special  contract^ 
and  at  all  events,  in  practice,  were  only  made  operatiye  u 
the  basis  of  a  special  contract,  that  the  language  of  the 
Act  by  which  a  proviso  expressed  to  relate  to  a  special 
contract  is  engrafted  on  an  enactment  in  terms  referring 
only  to  conditions,  though  doubtless  inartificial  and  ill 
expressed,  is  by  no  means  insensible.     In  truth  it  seems 
that  the  intention  of  the  Legislature  was  to  correct  the 
practical  mischief  supposed  to  arise  from  the  decision  in 
Carr  v.  Lancashire  and  Yorkshire  Railway    Compatq^ 
that  any  conditions  made  in  a  contract  with  a  Railway 
Company  were  binding  because  contained  in  a  contract; 
but  to  provide  that  conditions,  if  adjudged  to  be  reasoo- 

(jf)  1  Hurl.  &  N.  992. 
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able^  might  still  be  made  as  heretofore;  and  also,  having        1863. 
reference  to  the  decision  in  Walker  v.  York  and  North        Peek 
Midland  Railway  Company ,  to  provide  that  the  contract  North's 
by  which  the  condition  Is  made  binding  must  be  express,    fordshirs 
and  signed,  and  not  constructive.  Company. 


The  true  construction  of  the  Act  is,  I  think,  that 


Mr.  Justiee 
which  is  very  clearly  expressed  by  Lord  Chief  Justice  Blackburn. 

Jervisy  in  delivering  the  judgment  of  the  Common  Pleas 
in  Simons  v.  TTie  Great  Western — and  The  North  Western  v. 
Dunham  (A),  where  he  says,  **  The  fair  meaning  of  the  sec- 
tion,  as  it  seems  to  me,  is  this :  the  first  branch  of  it  declares 
that  all  notices,  conditions,  or  declarations  made  and  given 
by  the  company  shall  be  null  and  void,  in  so  far  as  they  go 
to  release  the  company  from  liability  for  loss  of  or  injury 
to  goods,  &c,  in  the  receiving,  forwarding,  or  delivering 
thereof,  occasioned  by  the  neglect  or  default  of  the  com- 
pany or  its  servants.  But  then  it  goes  on  to  provide  in 
the  next  branch  that  this  shall  not  prevent  the  company 
from  making  such  conditions,  which  shall  be  adjudged  by 
the  Court  or  Judge  before  which  any  question  relating 
thereto  shall  be  tried,  to  be  just  and  reasonable.  And 
farther,  though  just  and  reasonable,  such  condition  or 
special  contract  shall  not  be  binding  unless  signed  by 
the  person  sending  or  delivering  the  goods." 

This  judgment  was  adopted  by  the  majority  of  the 
Queen's  Bench,  in  Peek  v.  North  Staffordshire  Railway 
Company y  and  by  the  majority  of  the  Exchequer  Cham- 
ber in  APManus  v.  Lancashire  and  Yorkshire  Railway 
Company.  The  Judges  who  concurred  in  these  decisions 
were  Lord  Campbell^  Lord  Chief  Justice  Jervis^  Mr. 
Justice  Cresswelly  Mr.  Justice  Williams,  Mr.  Justice 
Crompton,  Mr.  Justice  Crowder,  and  Mr.  Justice  fFilles ; 

{h)  18  Com.  Ben.  805.  826.  829. 
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F0RD6H1BB 

Railway 

COMPANT. 

Mr.  Justice 
Blackburn, 


1863.         certainly  forming  a  very  great  weight  of  authority ,  hut 

Pbkk        undoubtedly  there  Is  great  authority  on  the  other  side ; 

North  Stap-  *^^  7^^^  Lordships  will  probably  rather  be  influenced 

by  what  you  consider  the  value  of  the  reasons  on  which 
the  judgments  are  founded  than  on  the  names  of  those 
who  joined  in  them. 

I  shall  now  proceed  to  answer  your  Lordships'  ques- 
tion85  assumii^  that  I  have  established  that  a  condition 
exempting  a  railway  company  from  liability  for  loss  or 
injury  done  to  goods  occasioned  by  the  neglect  or  de&ult 
of  the  company  or  its  servants  is  void^  unless  it  be  such 
as  the  Courts  as  a  matter  of  law,  adjudges  to  be  leason- 
able,  and  unless  also  it  is  contained  in  a  signed  contract 

I  answer  your  Lordships'  first  question  in  the  nega- 
tive. I  think  the  condition  is  not  a  just  and  reasonable 
condition  within  the  meaning  of  the  Act. 

If  the  effect  of  the  condition  was  merely  to  stipulate 
that  the  carriers  should  not  be  responsible  for  any  loss  or 
injury  accruing  to  the  articles  from  accident  (other  than 
the  act  of  God  or  the  Queen's  enemies)^  leaving  them 
liable  for  all  loss  or  injury  which  could  be  shown  to  arue 
from  their  neglect  or  default^  the  condition  would,  I 
thinks  be  reasonable,  or  rather  it  would  not  be  within 
the  enactment  which  renders  void  only  those  conditions 
which  limit  the  liability  of  the  company  for  loss  or  injury 
occasioned  by  neglect  or  default  on  their  part.  But  I  do 
not  think  that  this  is  the  meaning  of  the  condition.  A 
condition  to  that  effect  would  afford  the  company  some 
protection,  but  not  much.  It  would  oblige  the  Plaintiff 
to  give  some  evidence  of  negligence  or  dfifault ;  but  such 
evidence  can  generally  be  given,  and  when  it  was  giTen, 
it  would  be  a  question  for  the  jury.  Now,  the  object  of 
the  companies  Is  to  withdraw  the  question  from  the  jury* 
They  say  (I  fear  with  some  truth}  that  the  bias  of  a 
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jury  is  so  decidedly  against  them,  that,  especially  in  the         1B€3. 
county  courts,  they  do  not  get  impartial  justice.     And         Pekk 
the  Legislature  has  been  so  far  impressed  by  this,  that  it  Nqrth*  Staf- 
is  provided  that  the  reasonableness  of  the  condition  shall     fordshire 
be   adjudged   by   the  Court.      I  think   that  those  who      CoMPAirr. 
framed  the  condition  in  the   present  case   intended   to     ,, — ;; — T 
stipulate  that  the  company  should  not  be  bable  for  any    Blackbckk. 
loss  or  injury  accruing  in  the  course  of  the  carriage,  so 
that  there  might  be  no  question  for  the  jury  at  all.     And 
with  this  view  they  have  chosen  the  very  words  used  by 
the  Legislature  in  the  first  Carriers'  Act  (11  Geo,  4,  and 
1  WUL  4,  c.  68).     Those  very  words  were  determined  in 
Hinion  v.  Dibbin  (i),  to  exempt  the  carrier  from  liability 
for  loss  or  injury  occasioned  by  gross  negligence  of  the 
carriers'  servants.     That  decision  was  come  to  in  1842, 
now  twenty  years  ago.     It  has,  I  believe,  been  uniformly 
acted  on  ever  since;  and  I  think  that  when   we  find 
carriers  using  those  very  words  in  a  notice,  we  should 
construe  them  as  intended  to  have  that  effect ;  and,  inde- 
pendently of  this,   I  think,  such  must  have  been  the 
object  of  their  using  the  words,  and  the  words  are  such 
as  must,  I  think,  have  been  understood  in  that  sense  by 
any  ordinary  person  unacquainted  with  the  decisions. 

Assuming  that  the  condition  has  this  meaning,  is  it 
reasonable?  I  think  that  a  condition  exempting  the 
carriers  wholly  from  liability  for  the  neglect  and  default 
of  their  servants  is  prima  facie  unreasonable.  I  do  not 
go  so  far  as  to  say  that  it  is  necessarily  in  every  case  un- 
reasonable and  void.  A  carrier  is  bound  to  carry  for  a 
reasonable  remuneration,  and  if  he  offers  to  do  so,  but  at 
die  same  time  offers  in  the  alternative  to  carry  on  the 
terms  that  he  shall  have  no  liability  at  all,  and  holds 

(i)  2  Q.  B.  Rep.  640. 
VOL.  X.  M  M 
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1863.        forth  as  an  inducement  a  reduction  of  the  price  below 
Pebk        that  which  would  be  reasonable  remuneration  for  carry- 
NoRTH  Staf-  ^S  **  carriers*  risk,  or  some  additional  advantage,  which 
F0RD8HIRK     hc  is  uot  bouud  to  give,  and  does  not  give,  to  those  that 
CoMPANT.     employ  him  witii  a  common  law  liability,  I  think  a  con- 
MrrJustioe    ^*^^^  ^^^^  offered  may  be  reasonable  enough.     For  the 
Blackburn,  terms  of  a  special  contract  entered  into  by  a  person  who 
has  the  option  of  employing  the  carrier  on  the  terms  of  the 
contract,  or  on  the  terms  of  his  imdertaking  the  common 
law  liability,  are  necessarily  reasonable  as  regards  the 
person  having  that  option.     Accordingly,  in  Simons  v. 
Great  Western  Railway  Company  (j),  where  the  Ghreat 
Western  Kailway  Company  gave  notice  that  they  carried 
goods  in  general  on  certain  terms,  and  also  that  they 
would  carry  goods  at  special  or  mileage  rates,  it  was 
held,  on  this  principle,  that  the  15th  condition,  which 
stipulated  {inter  alia^,  that  the  company  would  not  be 
responsible  for  damage  to  goods  carried  at  special  or 
mileage  rate,  however  caused,  was  valid.     But  then,  tf 
it  seems  to  me,  to  bring  a  case  within  this  principle  it 
must  appear  that  the  customer  really  had  an  alternative; 
that  he  had  power,  if  he  pleased,  to  have  sent  his  goods 
at  the  ordinary  rates  and  on  the  ordinary  terms  as  to 
liability,  and  having  that  option  elected  to  send  them 
otherwise.     But  in  the  present  case  there  is  no  sacb 
option ;  the  Defendants  refuse  to  carry  the  goods  at  all 
unless  the  customer  either  consents  that  they  should  be 
carried  without  liability  for  neglect  or  default^  or  agrees 
to  pay  whatever  amount  they  choose  to  fix  as  an  insm^ 
ance.     I  do  not  deny  that  the  carrier's  risk  is  greater 
where  the  article  is  fragile  and  valuable  than  in  other 
cases,  and  therefore  the  carrier's  remuneration  may  be 

(i  )  18  Com.  Ben.  Rep.  805, 813. 
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increased  where  the  article  is  of  such  a  nature.     But  I        1803. 
think  that  the  onus  lies  strongly  on  the  carriers  to  show        Pbbk 
that  the  extra  sum  they  demand  is  no  more  than  is  North  Siaf- 
necessary  to  raise  the  ordinary  charge  to  that  which  is    formhire 
reasonable  with  regard  to  the  particular  article.     In  the     Coxpavt. 
present  case  the  charge  which  the  company  sought  to   |^  Jniioe 
impose  was  10/.  per  cent,  on  the  value,  or  21/.     No  Blaokbubn. 
attempt  was  made  at  the  trial  to  show  that  this  was 
reasonable ;  probably  because  this  high  charge  was  in- 
tended to  be  a  deterring  rate,  and  it  was  felt  by  the 
company's  advisers  useless  to  attempt  to  show  the  con- 
trary.    But  at  all  events  no  evidence  was  given  to  show 
that  the  charge  was  reasonable,  and  I  think  the  onus  of 
proving  that  it  was  lay  on  the  company.      I  cannot, 
therefore,  look  upon  this  as  a  case  in  which  the  Defendants 
offer  the  customer  a  bond  fide  practical  choice,  either  to 
have  his  goods  carried  in  the  ordinary  way  for  a  reason- 
able remuneration,  or  at  his  own  risk  at  a  lower  rate, 
but  as  an  instance  of  what  is  called  by   Story  in  the 
passage  cited  by  me  (ante,  p.  493),  attempting,  by  demand- 
ing an  exorbitant  fine,  to  compel  the  owner  of  the  goods 
to  yield  to  unjust  and  oppressive  limitations  on  his  rights, 
and  I  consequently  come  to  the  conclusion  that  the  con- 
dition is  imreasonable.     This  was  the  view  taken  by  the 
CSourt  of  Queen's  Bench,  in  Harrison   v.   London  and 
Brighton  Railway  Company  (Ji).     The  majority  of  the 
Court  of  Exchequer  Chamber  reversed  that  decision, 
and  of  course  in  a  lower  court  I  should  be  bound  by 
that  authority.    But  here,  in  your  Lordships'  house,  I  am 
not  so  bound ;  and  after  carefully  considering  the  judg- 
ment of  the  majority  delivered  by  Chief  Justice  Erie, 
and  the  judgment  of  my  brother  Wilde,  who  agreed  with 

{I)  2BeBt&Sm.  122. 
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1863.       the  Queen's  Bench^  I  have  not  been  able  to  acquiesce  in 
P££K       the  opinion  of  the  majority.     I  forbear,  however,  to 

North  Staf-  ^^^^^  ^^^  ^^  arguments  there  used,  as  they  are  in 
FORDSHiRB  prfut,  and  your  Lordships  can  refer  to  them.  I  would 
Company,     only  observe,  that  in  my  view  of  the  matter  it  is  quite 

Mr.  Justice  ™™^^^^  ^  ^^>  ^  it  was,  I  think,  in  that  case, 
Blackbubk.  whether  the  injury  arose  from  the  neglect  of  the  cchh- 
pany  or  not.  The  condition,  as  I  think,  was  either  void 
or  valid  ab  initio^  and  before  the  injury  accrued.  If  it  was 
valid,  it  protected  the  Defendants,  even  though  the  injury 
was  occasioned  by  their  neglect ;  if  it  was  void,  there 
was  nothing  to  relieve  the  Defendants  from  their  conmion 
law  liability  as  carriers. 

The  next  question  asked  by  your  Lordships  is,  whether 
the  Plaintiff  is  entitled  to  have  the  verdict  entered  for 
him  on  the  fourth  plea.  Your  Lordships  do  not  aak 
whether  that  plea  is  good.  I  have  already  indicated 
in  what  I  have  written,  that  in  my  opinion  the  plet 
ought  to  have  gone  on  to  show  that  the  special  contract 
was  not  only  made,  but  was  reasonable.  In  my  view  of 
the  matter,  however,  this  is  of  no  consequence,  as  I 
think  the  plea,  as  pleaded,  is  not  proved. 

The  substance  of  that  plea  is,  that  there  was  a  spedal 
contract  signed  by  George  Whittingham  for  Meigh,  who 
was  the  person  delivering  the  goods  to  the  Defendants, 
whereby  it  was  agreed  that  the  Defendants  should  not 
be  responsible  for  the  loss  or  injury  to  marbles,  unless 
declared  and  insured  according  to  their  value.  That  the 
goods  were  marbles,  and  that  they  were  not  declared  or 
insured  by  the  Plaintiffs.  In  my  opinion  there  is  ample 
evidence  of  the  averments  that  the  goods  were  marbles, 
and  that  the  value  was  not  declared,  and  that  they  were 
not  insured  in  any  sense ;  and  there  is  evidence,  froD 
which  the  jury  might,  and  as  I  think  ought  to  have 
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founds  that  there  was  an  agreement  or  special  contract 
between  the  Plaintiff,  through  his  agent,  Meighy  and  the 
Defendants,  that  the  Defendants  should  not  be  respon- 
sible for  loss  or  injury  to  these  marbles,  but  I  think  that 
there  is  no  evidence  that  this  contract  was  in  writing,  or 
signed  by  any  one. 

The  following  seem  to  me  the  material  parts  of  the 
evidence.     First,  there  is  a  public  notice  by  the  De- 
fendantSi  that  they  will  receive,  forward,  and  deliver 
goods  solely  subject  to  the  conditions  thereunder  stated ; 
one  of  those  conditions  being,  '^  That  the  company  shall 
not  be  responsible   for  the  loss  of  or  injury  to  any 
marbles,"  &c.,  ^^  unless  declared  and  insured  according 
to  their  value."    There  is  evidence  that  Meigh  and  Co., 
who  were  the  agents  of  the  Plaintiff  and  who,  for  this 
purpose,  must  be  considered  as  identified  with  the  Plain- 
tiff, had  notice  of  this  condition,  and  were  told  partly  by 
word  of  mouth  and  partly  by  letters,  that  the  company 
would  not  accept  the  marbles  in  question  to  be  carried  on 
any  other  terms,  unless  the  Plaintiff  would  pay  10  per 
cent,  on  their  value.    And  then  comes  the  letter  of  the 
1st  August  1857,  on  which  the  question  turns.     It  is  in 
these  terms  [see  ante^  478].    There  is  ample  evidence  that 
the  signature  of  Meigh  was  affixed  to  this  letter  by  a 
person  having  authority  to  sign  it  for  him,  and  there  is 
ample  evidence  that  Meigh  was  the  person  delivering  the 
goods  to  the  Defendants.     The  only  question  therefore 
left  is  whether  the  signing  of  this  letter  was  the  signing 
of  a  contract  to  the  effect  that  the  Defendants  should 
not  be  responsible  for  loss  or  injury  to  the  marbles. 

The  letter  is  an  instrument  in  writing,  and  its  con- 
stmction  is  for  the  court  as  a  question  of  law.  I  take 
the  law  on  this  subject  to  be  accurately  stated  in  Neilson 
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1863.        V.  Harford  (Z),  where  Baron  Parke  says,  **  The  construction 

P£BK        of  all  written  instruments  belongs  to  the  court  alonCi 

North  Staf-  ^^^^^  ^^ty  it  is  to  construe  all  such  instruments  as  soon 

as  the  true  meaning  of  the  words  in  which  they  are 
couched,  and  the  surrounding  circumstances,  if  any,  have 
been  ascertained  as  facts  by  the  jury ;  and  it  is  the  duty 
of  the  jury  to  take  the  construction  from  the  court, 
either  absolutely,  if  there  be  no  words  to  be  construed 
as  words  of  art,  or  phrases  used  in  commerce,  and  no 
surrounding  circumstances  to  be  ascertained;  or  con- 
ditionally, when  these  words  or  circumstances  are  neces- 
sarily referred  to  them.** 

This  is,  I  believe,  universally  admitted  to  be  an  accu- 
rate statement  of  the  law,  though  difficulty  is  at  times 
felt  in  applying  it  But  the  true  meaning  of  the  written 
instrument,  when  ascertained,  is  only  one  step  towards 
determining  the  question  whether  it  constitutes  a  con- 
tract. K  the  parties  to  an  agreement  have  reduced  it 
to  writing,  that  writing,  at  law,  determines  what  is  the 
contract,  and  evidence  cannot  be  received  to  contradict, 
add  to,  subtract  from,  or  vary  the  terms  of  the  writing. 
Even  if  it  be  the  fiict  that  the  contract  has  been  by 
mistake  written  down  in  terms  quite  different  from  those 
the  parties  had  really  agreed  on,  the  remedy  is  to  be 
sought  by  a  suit  in  equity  to  reform  the  contract,  not  by 
giving  evidence  to  alter  it.  The  principle  on  which  this 
rule  is  founded  is,  that  the  parties  having  put  the  con- 
tract in  writing,  have  made  that  writing  the  record  of 
the  contract.  By  doing  so  they  have  superseded  all 
previous  negotiations,  and  may  not  depart  firom  the 
terms  in  writing.     But  then  there  is  always  a  prelimi- 
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nary  question  in  each  case ;  viz.,  whether  the  particular  18C3. 
writing  is  in  that  case  the  written  record  of  the  contract.  Peek 
by  which  the  parties  are  bound,  or  whether  it  is  merely  No^^  Stap- 

one  of  the  facts  given  in  evidence,  by  which  the  agree-     foriwhire 

,  1  .      •         1  1  Railway 

ment  between  the  parties  is  to  be  proved.  Company. 

If  the  writing  is  the  contract,  the  Judge  is  bound  to  ••  '^^ 
exclude  all  evidence  to  show  that  the  real  intention  of  Blagkburk. 
the  parties  to  the  agreement  was  different  from  that 
which  appears  on  the  writing,  or,  if  such  evidence  has 
been  received  before  it  appeared  that  the  contract  was 
reduced  to  writing,  he  is  bound  to  direct  the  jury  to  dis- 
regard it.  This  is  the  rule  as  to  all  evidence  to  show 
what  the  parties  intended  to  express  in  the  writing, 
though  evidence  may  be  received  to  apply  the  writing 
and  enable  the  court  to  understand  what  is  the  intention 
expressed  by  it 

This,  I  think,  is  the  principle  laid  down  by  Sir  James 
Wigram  in  his  celebrated  treatise  on  Extrinsic  Evi- 
dence (m),  when  he  says  that  the  distinction  **  between 
evidence  which  is  ancillary  only  to  a  right  understanding 
of  the  words  to  which  it  is  applied,  and  which  is,  there- 
fore, simply  explanatory  of  the  words  themselves, — and 
evidence  which  is  applied  to  prove  intention  itself  as  an 
independent  fact,  is  broad  and  palpable ;"  and  he  adds  that 
**  this  distinction  is  essential  to  a  right  understanding  of 
the  subject.*' 

I  apprehend  that  the  question  whether  there  is  a  con- 
tract in  writing  depends  upon  the  question  whether  the 
circumstances  are  such  as  to  show  that  the  agreement 
was  put  into  writing  so  as  to  supersede  all  previous  nego- 
tiations, and  exclude  all  evidence  of  intention  as  an  inde- 
pendent fact.  And  this,  as  I  have  already  said,  is  a 
preliminary  question  to  be  decided  by  the  Judge,  not  as  a 

(to)  S.  10,  p.  9. 
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1863.         matter  in  his  discretion,  but  as  a  mixed  question  of  law 
Peek        and  fact ;  and  his  decision  upon  such  a  point  is  open  to 

North''Sta.p-  r®'^^®^  ^^  s^^^  *  ^^^^  ^  ^^^  present.     And  I  propose 
FORDS  HIRE    now  to  examiuc  the  evidence  in  the  case  with  a  view  to 
Company,     see  whether  it  ought  to  have  been  decided  that  this  con- 
MrTihTstice    tract  was  put  in  writing. 

Blackburn.        In  deciding  it,  the  nature  of  the  writing  alleged  to  be 
the  agreement  is  always  important,  though  not  conclu- 
sive.    Now,  looking  at  the  letter  of  Ist  August  1857, 1 
find  in  it  nothing  requiring  any  parol  evidence  to  explain 
the  meaning  of  the  words.     It  is  a  plain  direction  to 
send  the  marbles  "  not  insured."   ^That  means,  in  ordi- 
nary language,  without  paying  any  insurance  money,  or 
entering  into  any  contract  of  insurance  respecting  them. 
Your  Lordships  have  to  say  whether  the  parties  intended 
to  make  this  letter  the  record  of  their  contract,  so  as  to 
abrogate  all  previous   negotiation   on  the  subject,  and 
confine  their  rights  and  liabilities  to  those  which,  as  a 
matter  of  law,  would  arise  from  a  delivery  and  receipt  of 
the  goods  on  those  terms.     To  me  it  seems  that  tbej 
did  not.     I  tliink  that  this  letter  is  conclusive  evidence 
of  the   fact  that  Meigh  refused  to  pay  any  insurancCi 
which  is  a  very  material  fact  to  go  to  the  jury  in  detei^ 
mining  what  the  contract  was ;  but  that  the  other  facts 
in  the  case  are  to  be  taken  along  with  it,  not  as  what  Sir 
James  Wigram  calls  explanatory  evidence,  to  enable  the 
court  to  understand  what  is  the  meaning  of  the  words 
in  a  written  contract  contained  in  the  letter  of  1st  Augustf 
but  as  evidence  to  prove  intention  as  an  independent 
fact ;  which  is  admissible,  because  the  letter  of  Ist  August 
is  not  the  written  contract,  and  which  evidence  would 
not  be  admissible  if  it  were  the  written  contract. 

The  parol  evidence  shows  that  notice  was  given  to  the 
Plaintiff  that  unless  the  marbles  were  insured  the  Defend- 
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ants  would  not  accept  them  except  on  the  terms  that  thcj        1868. 
would  not  be  responsible  for  the  loss  or  injury  to  them.        Pbbk 
And,  according  to  Wyld  v.  Pichford  {n)  and  Walker  v.  j^q^^h'  Staf- 
York  and  North  Midland  Railway  Company  (o),  I  think     fordshire 
that  a  jury  would  be  justified  in  finding,  or  perhaps  I     Company 
should  say  bound  to  find,  that  when,  with  that  notice  he    m/"T"  ^o^ 
sent  the  goods  he  made  a  special  contract  that  the  Com-  Blackburk. 
pany  should  not  be  responsible  for  loss  or  injury.     But 
the  parol  evidence  might  have  been  different,  and  such 
as  to  show  that  notice  was  given  to  him  that  this  com- 
pany would  not  accept  them,  except  on  the  terms  of  the 
Lancashire  and  Yorkshire  Company y  which  are  expressed 
so  as  more  distinctly  to  limit  the  responsibility  of  the 
company,  namely,  not  to  be  responsible  for  loss  or  injury, 
however  caused;  or  on  terms  expressed  so  as  not  to  limit 
the  responsibility  of  the  company  so  much,  such  as  those 
of  the  South  Devon  Company y  which  stipulates  that  it  will 
not  be  responsible  for  loss  or  injury  unless  caused  by  gross 
negligence  or  fraud  on  the  part  of  the  company  or  its 
servants.     And,  if  the  parol  evidence  had  shown  that  the 
notice  given  by  the  Defendants  was  in  the  terms  of  the 
notices  of  either  of  those  companies,  I  think  that  the  agree- 
ment which  the  jury  would  have  been  bound  to  find 
would  be  the  agreement  to  carry,  with  the  responsibility 
more  or  less  extensive,  which  the  parol  evidence  would 
have  shown  was  that  really  intended.     This  was  pointed 
out  by  my  brother  Crompton  in  his  judgment  below,  but 
the  force  and  effect  of  his  argument  did  not  appear  to  be 
appreciated  by  the  counsel  who  argued  at  your  Lord- 
ships' bar.    To  my  mind  it  is  conclusive  to  show  that  the 
parol  evidence  of  what  was  brought  to  the  notice  of  the 
Plaintiff  is  evidence  of  the  class  which  Sir  J.  Wigram 
calls  **  Evidence  to  prove  intention  itself  as  an  inde- 

(»)  8  Mee.  &  Wels.  443.  (o)  2  £11.  &  Bl.  750. 
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1863.        pendent  fact,**  which  cannot  therefore  be  admitted  if  the 
Peek        letter  of  1st  August  was  a  contract. 
NoBTH  Stap-      ^  ^^  judgment  of  the  majority  of  the  Exchequer 
VOBD6HIRS    Chamber^  delivered  by  my  brother  Martin,  it  is  argued 
CoxPAMT.     that  the  letter  is  a  contract  between  a  custcnner  and  a 
Mr.'jai^oe    <^^^^^>  ^'^'^  that  the  parties  are  therefore  to  be  supposed  to 
BiJusBURv.  have  the  Carriers*  Act  in  contemplation,  and  to  use  the 
word  ^'  insured"  in  the  sense  in  which  it  is  used  in  sec- 
tion 3  of  that  Act.    But  I  think  that  this  letter  was 
expressed  not  with  reference  to  the  Carriers'  Act,  but  to 
the  previous  negotiations.    I  base  my  opinion  upon  the 
conclusion  which,  as  a  mixed  question  of  law  or  fact,  I 
draw  from  the  whole  of  the  evidence  that  the  letter  was 
not  written  or  sent»  as  being  a  reduction  of  the  contract 
into  writing,  so  as  to  exclude  the  evidence  of  the  pre- 
vious  negotiations.      It  chances   in  this  case   that  the 
intention  of  the   parties,  proved  by  these  negotiationa 
and  the  letter  together,  was  to  make  an  agreement  to 
carry,  not  being  responsible  for  loss   or  injury  to  the 
marbles ;  but  it  might  have  happened  that  a  letter  in 
the  same  terms  was  written,  and  yet  that  the  intention 
of  the  parties,  as  shown  by  the  negotiations,  was  to  make 
an  agreement  to  carry  with  a  responsibility  not  so  limited 
as  this,  though  still  with  a  responsibility  less  than  that  of 
carriers  at  common  law ;  and  if  it  had  been  so  proved,  I 
think  that  would  have  been  the  agreement. 

I  therefore  think  that  there  was  not  a  special  contract 
signed,  as  I  think  that  the  letter  which  was  signed  was 
not  a  contract,  and  that  therefore  the  Plaintiff  is  entitled 
to  the  verdict  on  this  plea. 

In  answer  to  the  last  question,  I  think  the  Plaintiff 
is  entitled  to  have  the  verdict  entered  on  the  fifth  plea. 
I  have  already,  at  some  length,  given  my  reasons  for 
thinking  that  the  condition  was  not  just  or  reasonablci 


CASES  IN  THE  HOUSE  OF  LORDS.  521 

and  that  even   if  it  had  been  reasonable  the   Plaintiff  1863. 

did  not  assent  to  it  within  the  meaning  of  the  plea.     He  Pbek 

did,  it  is  true,  assent  to  it  in  one  sense,  but  I  think  that  Kosth'Stap- 

after  verdict  the  allegation  in  the  plea  would  be  under-  pordshirb 

stood  to  mean  that  he  assented  to  it  so  as  to  bind  him-  Compamt. 

self;  and  as  I  have  akeady  argued  at  some  length,  he  Mp.  ji^tice 

did  not  bindingly  assent  to  it,  inasmuch  as  there  was  no  Blackbuxh • 
contract  signed  on  his  behalf. 

Mr.  Justice  Willes : 

My  Lords,  I  am  of  opinion  that  the  condition  men-    Mr.  Jastice 
tioned  in  the  first  question  is  just  and  reasonable,  upon  ^^^'^' 

the  ground  that  a  person  who  is  asked  to  incur  a  risk  at 
the  request  and  for  the  benefit  of  another,  may  reason- 
ably ¥rish  to  be  remunerated  or  excused.  It  is  fallacious 
to  suppose  that  because,  in  the  absence  of  special  stipula^ 
tion,  the  risk,  apart  from  that  of  misconduct,  falls  upon  the 
carrier,  therefore  that  it  cannot  properly  be  made  the 
subject  of  a  distinct  charge.  There  is  no  proof  that  the 
charge  made  was  unreasonable.  There  is  no  such  point 
before  us.  If  it  had  been  raised,  it  would  have  presented 
a  question  in  its  nature  fit  for  a  jury,  not  for  the  court 

As  to  the  second  question,  it  is  fully  discussed  in  the 
judgment  of  the  Exchequer  Chamber,  in  which  I  con- 
curred. I  venture  to  add,  that  ordinary  experience 
informs  one  versed  in  the  subject,  that  the  term  "not 
insured,"  means,  as  between  carrier  and  customer,  that 
the  goods  are  at  the  risk  of  the  customer,  because  of  the 
customer  preferring  to  take  that  risk  upon  himself  rather 
than  pay  the  price  of  the  carrier  taking  it  upon  him.  I 
find  it  as  impossible  to  divest  myself  of  that  knowledge, 
and  to  say  that  "  not  insured"  means  nothing,  as  it  would 
be  to  forget  the  meaning  of  "  colour  "  or  "  journeys  ac- 
counts."     This  point    is   not  touched  by  the   case  of 
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1863.         M^Manus  v.  Lancashire  and  Yorkshire  Railway  Com' 

pany  (p),  where  the  condition  was  different.    K  there  was 

Nobth'Staf-  ^^  condition,  I  think  the  plea  was  proved  by  the  letter; 

but  there  being  such  a  condition,  I  think  that  it  is  one  of 
the  surrounding  circumstances  by  which  the  letter  may 
be  construed.  In  the  former  case  the  general  contract  is 
negatived,  in  the  latter  the  fourth  plea  is  proved  in 
terms. 

The  third  question  was  not  argued  in  the  Exchequer 
Chamber.     It  may  be  stated  thus,  viz..  Whether  the 
words  **  special  contract "  in  the  fourth  proviso  of  the 
7th  section  of  ^^The  Railway  and  Canal  Traffic  Act, 
1854,"   mean   contract  '^  special**   only  because  of  iti 
creating  a  relation  different  from  that  between  a  common 
carrier  and  his  employer,  so  as  to  include  all  cases  of 
notice  or  condition  or  declaration,  stating  the  terms  upon 
which  the  business  of  the  company  is  conducted,  or  a  con- 
tract **  special"  in  a  more  limited  sense,  viz.,  as  being 
different  from  the  terms  upon  which  the  company  gene- 
rally carries  on  business,  whether,  according  to  the  law 
applicable  to  common  carriers  simpliciter,  or  that  law 
modified  by  just  and  reasonable  notice,  condition,  or  de- 
claration.    It  appears  to  me  that  the  latter  is  the  right 
construction.     It  is  true  that  the  notice,  condition,  or 
declaration  (except  it  be  within  the  Carriers'  Act)  would 
only  be  binding  if  either  expressly  or  impliedly  assented 
to  by  the   customer,   so  as  to  constitute    a    contract 
^'  special "  in  the  first  sense.     But  the  legislation  as  to 
that  sort  of  ^^  special"  contract  is  exhausted  before  llie 
fourth  proviso  is  reached;  and  the  new  language  of  tbat 
proviso  points  (obscurely,  it  must  be  admitted,  but  per- 
ceptibly) to  a  more  limited  sort  of  special  contract,  that 


0>)  4  Hurl.  &  N.  327. 
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is,  a  contract  for  the  nonce  between  a  customer  and  the 
Company,  speciallj  settling  the  terms  of  the  particular 
bargain. 

If  what  is  contended  for  by  the  Plaintiff  had  been  in- 
tended, the  word  "  special "  might  have  been  omitted,  and 
the  meaning  of  the  proviso  remain  the  same.  I  therefore 
give  no  meaning  to  the  word  "  special,"  unless  I  read  it 
as  specifying  individual  cases  out  of  the  general  course 
of  business. 

I  do  not  discuss  the  cases,  because  they  were  stated  so 
fully  by  my  brother  Blackburn  ;  and  as  they  exhibit  a 
diversity  of  opinion,  I  am  compelled  to  resort  to  the 
^ords  of  the  Statute,  and  to  construe  them  as  well  as  I 
can,  without  regard  to  that  element  of  confusion. 

I  am  boimd  to  own  that  this  opinion  is  at  variance  with 
the  judgment  in  M^Manus  v.  The  Lancashire  and  York' 
shire  Razltoay  Company  (9),  in  which  I  concurred,  but 
which  I  am  now  unable  to  uphold. 


18G3. 
Peek 

NoBTH  Stay 

FOBD0BIBB 

Railway 
CoiiPAKr. 

Mr.  Justice 

WiLLBi. 


Mr.  Justice  Crompton : 

My  Lords,  having  expressed  my  opinion  on  this  case 
at  considerable  length  in  the  Court  of  Queen's  Bench,  I 
propose  to  confine  what  I  have  to  offer  to  your  Lordships 
to  a  statement  of  what  I  conceive  to  be  the  effect  of  the  7th 
section  of  the  Railway  Traffic  Act,  and  to  answering  as 
shortly  as  I  can  the  questions  put  to  us  by  your  Lord- 
ships in  conformity  with  what  I  conceive  to  be  the  true 
onstr  uction  of  that  enactment. 

Two  matters  appear  to  have  called  for  the  interference 
of  the  Legislature.  The  one  was,  that  the  companies 
through  their  monopoly  had  been,  or  were  supposed  to 
have  been,  in  the  habit  of  imposing  harsh  and  unjust 


Mr.  Jostlee 
Cbomptom. 
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1863.        conditions  upon  individuals^  who  could  hardly  be  said  to 

PssK        have  the  power  of  resisting  any  terms  the  companies 

North' Stap-  <i^ht  choose  to  impose  upon  them;  and  though  these 

FOEDSHiaB    terms  were  not  operative  as  conditions  unless  assented 

Railway  .  '^      _  .       , 

CoMPANT.      to,  yet  they  were  made  operative  by  an  UBent  expnm 
Mr.  Justice    ^^  implied ;  such  terms  on  the  one  hand  and  such  assent 
Cromfton.    on  the  other  forming  a  special  contract  between  the 
parties. 

The  other  matter  was,  that  tiiese  special  contracts  bid 
been  inferred  firom  parol  evidence  even  in  cases  where 
the  party  sending  the  goods  had  done  all  he  could  to 
resist,  but  was  deemed  to  have  entered  a  spedal  contract 
from  having  sent  his  goods  with  a  knowledge  of  llie 
conditions. 

The  Legislature  appears  to  me,  in  the  first  part  of  the 
7th  section,  to  have  said  in  effect,  ''  Any  terms  or  con- 
ditions, or  notices,  shall  have  no  effect  unless  they  are 
held  reasonable  by  the  Judge  or  Court ;"  in  other  wordsi 
"  they  shall  not  be  operative,  even  in  the  only  way  in 
which  tiiey  can  be  operative,  by  way  of  an  assent  or  con- 
tract, imless  adjudged  reasonable.  They  shall  not  even 
be  the  ground  or  foimdation  of  a  contract  by  way  of 
assent  unless  so  held  reasonable." 

The  first  supposed  mischief  is  thus  provided  against  by 
saying,  "  Though  you  may  have  got  the  assent  of  the 
party,  you  shall  still  be  liable  for  any  loss  occasioned  by 
the  neglect  of  the  company  or  its  servants^  unless  the 
conditions  to  which  you  obtain  such  assent  are  held  jost 
and  reasonable.** 

After  the  introduction  of  some  intermediate  matter,  the 
Legislature  proceeds  to  declare  what,  I  think,  hs^provito 
on  the  previous  allowances  of  conditions,  which  limits  the 
liability  of  the  Company  from  loss  occasioned  by  n^li- 
gence  or  default,  if  held  just  and  reasonable. 
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The  Statute  enacts  that  no  special  contract  respecting 
the  receivinff,  fartoardinff,  or  delivering  goods,  ffc,  as 
aforesaid,  shall  be  binding  unless  signed,  &c. 

By  the  use  of  the  same  words  as  in  the  enactment  in 
the  earlier  part  of  the  section,  '^  receiving,  forwarding,  or 
delivering,"  and  by  the  use  of  the  words  ''  as  aforesaid," 
the  Legislature  seems  to  me  clearly  to  be  referring  to 
and  making  a  proviso  to  refer  to  the  former  enactments. 
And  I  construe  such  proviso  as  meaning,  ^^  Although 
such  conditions  may  be  just  and  reasonable,  yet  it  shall 
not  be  left  to  parol  evidence  to  say  what  are  the  terms, 
nor  shall  you  imply  such  assent  as  will  make  it  a  special 
contract  imless  it  is  signed  by  the  party  delivering." 
You  shall  not  say,  ^^  The  party  knew  of  our  terms,  and 
must  be  taken  to  have  consented  to  our  conditions,  so  as 
to  make  out  a  special  contract  on  the  footing  of  those 
terms ;  but  the  contract  must  be  proved  by  being  reduced 
into  writing,  and  the  assent  must  be  proved  by  the  sig^ 
nature  of  the  party."  ^^  Though  notices  and  conditions 
of  the  nature  of  those  as  to  which  we  have  been  legis- 
lating in  the  former  part  of  the  section  have  been  treated 
as  binding  by  the  agreement  of  the  parties,  that  is,  by 
way  of  special  contract,  you  shall  not  any  longer  make 
out  such  special  contract  by  word  of  mouth,  or  even  by  de- 
Uvermg  a  printed  notice,  or  by  proving  that  the  party 
knew  of  one,  imless  you  prove  his  assent  hy  his  sig^ 
nature.^ 

When  the  Legislature  enacts  that  the  party  delivering 
shall  be  a  party  who  may  sign,  it  seems  to  me  probably 
to  have  had  in  mind  the  practice  of  delivering  printed 
notices  to  the  party  bringing  the  goods  to  the  office,  and 
to  have  been  legislating  with  respect  to  the  contracts 
that  had  been  implied  to  arise  from  the  delivery  of  such 
notices  and  conditions. 


1863. 


V. 
NOBTH  StAF- 

f0bd6hiiui 

Railway 

CoMPAinr. 

Mr.  Justice 
CiioMPTOir. 
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1863.  I  cannot  think  that  this  proviso  now  under  discussion 

Pbbk        is^  as  was  suggested  at  the  bar,  an  enactment  unconnected 
North' Staf-  with  the  previous  part  of  the  section,  and  applying  to  any 
FORDSHiRB     contract  as  for  the  rate  or  payment  for  carruHKe  of  goods. 
Company.      I  think  that  it  was  clearly  intended  to  af|^^  to  the  re- 
Mr.'justice    Btriction  which  might  be  put  on  the  liability  from  de&ult 
Grompton.     or  negligence,  and  that  it  is  not  applicable  to  any  such 
contract  as  that  referred  to  by  Mr.  Phipson  in  his  aigu- 
ment,  when  he  suggested  that  the  proviso  might  be  appli- 
cable only  to  such  special  contracts  as  the  one,  ex.  gra,y 
in  Nicholson  v.  The  Great  Western  Railway  Company  (r), 
for  sending  large  quantities  of  coal  on  the  one  hand,  and 
for  giving  peculiar  facilities  to  the  senders  on  the  other. 
I  cannot  understand  how  this  can  be  the  true  constmc- 
tion  of  a  clause  which  refers  to  the  signature  by  the  party 
bringing  the  particular  goods  as  a  party  who  may  sign, 
and  which  seems  to  me  clearly  to  include,  even  if  it  is 
not  confined  to,  the  case  of  the  contracts  supposed  to 
arise  from  the  goods  being  delivered  and  received,  sub- 
ject to  conditions  as  to  the  responsibility  of  the  orai- 
panies. 

The  enactment  is  introduced  as  a  farther  proviso  by 
^  the  words, ''  and  be  it  also  farther  provided,"  and  by  the 
other  words  I  have  referred  to ;  and  the  object  of  the 
clause,  as  I  understand  it,  leads  me  to  think  it  an  ad- 
ditional restriction  on  the  stipulations  which  may  be 
imposed  by  railway  companies  upon  their  customers.  I 
think  it  extremely  probable  that  it  may  have  occurred, 
or  have  been  suggested  to  the  framers  of  the  Act,  tha| 
the  companies  might  still  say,  as  they  did  under  the 
Carriers'  Act, "  You  have  forbidden  conditions  and  notices 
to  be  operative,  and  so  they  are  as  conditions  and  notices 

(r)  6  Com.  Ben.  Rep.,  N.  S.,  906. 
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but  we  will  get  an  assent  of  the  parties,  and  treat  them        186a. 
as  special  contracts."    And  to  obviate  this,  the  Legis-        Peek 
lature  may  have  intended  by  the  subsequent  proviso  to  North  Stap- 
prevent  the  making  the  conditions  and  notices  operative    fordshirb 
by  any  extorted  or  presumed  assent,  or  by  loose  verbal     Company. 
proof  of  what  were  the  terms  or  the  conditions  upon    Mr.  Jastiee 
which  the  goods  were  to  be  carried.  Crompton. 

It  does  not  appear  to  me  to  be  any  answer  to  this  line 
of  argument  to  say  that  the  general  Carriers  Act  was 
misinterpreted,  or  that  the  decisions  on  it  were  wrong. 
It  is  not  the  Carriers  Act,  but  the  Railway  TraflBc  Act, 
that  we  have  to  deal  with ;  and  in  construing  that  enact- 
ment we  ought  to  look  to  the  supposed  state  of  the  law 
and  to  the  state  of  the  decisions  when  that  Act  was 
passed ;  and  I  think  that  the  right  view  was  taken  by  my 
brother  Blackburn  when  at  the  bar  in  arguing  in  the 
Court  of  Exchequer  Chamber  in  McManus  v.  The  Lari" 
cashire  and  Yorkshire  Railway  Company  (*),  where  he 
says,  **  That  case  was  followed  in  Carr  v.  The  Lancashire 
and  Yorkshire  Railway  Company  (J).  Mr.  Baron  Parke 
there  said,  *  K  any  inconvenience  should  arise  from  these 
contracts  being  entered  intOy  that  is  not  a  matter  for  our 
interference ;  but  it  must  be  left  to  the  Legislature,  who  ^ 
may,  if  they  please,  put  a  stop  to  this  mode  which  the 
carriers  have  adopted  of  limiting  their  liability.'  The 
Legislature  answered  that  appeal  to  them  by  passing  the 
Act  now  in  question." 

A  large  majority  of  the  Court  of  Exchequer  Chamber 
adopted  this  view,  and  expressed  concurrence  in  the  de- 
cision of  the  case  of  Simons  v.  The  Great  Western  Rail- 
way, \_See  the  judgment  as  delivered  by  Mr.  Justice 
Williams']  (m). 

(*)  4  Hurl.  &  N.327.  («)  4  Hurl.  &  N.  348. 

(0  7  Ex.  Rep.  707. 
VOL.  X.  N  N 
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1863.  I  concur,  therefore,  in  the  conBtruction  put  upon  this 

Peek        section  by  the  late  Lord  Chief  Justice  Jervis  in  delivering 

North'  Stap-  ^^  judgment  of  the  Court  of  Common  Pleas  in  Simons 

V.  The  Great  Western  Railway  (w),  a  decision,  as  I  think, 
of  great  authority ;  being  the  judgment  of  the  Lord 
Chief  Justice  of  the  Court  of  Conunon  Pleas,  in  which 
Sir  Cresstoell  Cresswell  and  my  brother  Williams  con- 
curred, after  argument  on  a  demurrer,  in  which  the  ques- 
tion of  the  construction  of  the  then  recent  Act  of  Parlia- 
ment arose  upon  the  record. 

The  first  question  on  which  your  Lordships  have 
required  our  opinion  is,  ^^  whether  the  condition  in 
question  is  a  just  and  reasonable  condition  within  the 
statute  ?  " 

I  understand  the  condition  jas  meaning  that,  luiless  the 
marbles  were  declared  and  insured  according  to  their 
true  value,  the  company  is  to  be  at  no  risk  and  under  no 
responsibility.     I  think  that  this  ought  to  be  construed, 
both  according  to  the  modern  authorities,  and  according 
to  the  plain  ordinary  meaning  of  the  words,  as  excluding 
all  responsibility,  even  for  default  or  negligence  of  every 
description,  however  gross.    Notwithstanding  one  earlier 
case,  I  do  not  think  it  at  all  safe  to  construe  such  a 
*Btipulation  as  impliedly  excepting  cases  of  gross  negli- 
gence; indeed,  if  we   depart  from  the  plain  ordinary 
sense  of  the  words,  I  do  not  know  what  the  exception 
should  be ;  and  I  think  it  much  better  to  adhere  to  the 
plain  ordinary  meaning  of  the  words,  and  to  abide  by 
the  modem  decisions  which  my  brother  Blackburn  has 
brought  before  your  Lordships  with  respect  to  the  con- 
struction of  such  notices,  stipulations,  or  provisions.    I 
should  have  great  difficulty  in  taking  a  refined  distinc- 


(9)  18  Com.  Ben.  R«p.  829. 
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tion  between  a  stipulation  to  be  free  from  any  loss  and        1863. 
injury  as  in  the  present  case,  and  to  be  free  from  respon-         Peek 
sibility  for   any   injury   or  damage,  "however  caused,"  North  Stap- 
which  the  Court  of  Exchequer  rightly,  in  my  opinion,     fordshire 
decided  in  tiie  case  of  Carr  v.  The  Lancashire  and  York-      Company. 
shire  Railway  Company  (x),  to  include  cases  of  gross    M-"j^tice 
negligence ;  and  I  think  that  a  condition  that  the  com-    Cbompton. 
pany  shall  not  be  responsible  for  losses,  which  appears  to 
me  to  include  losses  by  every  species  of  gross  negligence, 
ought  not  to  be  held  just  and  reasonable ;  at  all  events 
where  the  only  other  alternatives  offered  to  the  party, 
are  not  to  have  his  goods  carried  at  all,  or  to  pay  a  tenth 
of  their  value  for  a  short  railway  journey,  a  proportion 
which  certainly  appears  to  me  to  be  prima  facie  exces- 
sive and  unreasonable. 

The  condition  is  to  be  void  unless  a  Judge  or  Court  shall 
hold  it  just  and  reasonable ;  and  I  as  a  Judge  cannot  say 
that  it  is  made  out  to  my  satisfaction,  that  a  condition  is 
just  and  reasonable  by  which  carriers  say,  "We  will 
not  carry  your  goods  at  all  unless  you  pay  us  a  tenth  of 
their  value,  by  way  of  insurance,  in  addition  to  the 
charge  for  carriage  on  such  a  journey,  or  unless  you 
agree  that  we  are  not  to  be  at  all  responsible,  whatever 
negligence  we  may  be  guilty  of,  either  by  not  providing 
proper  carriages,  or  by  any  species  of  gross  neglect  or 
default  of  our  servants  in  the  course  of  the  carriage."  I 
think  that  this  is  the  very  kind  of  condition  to  which  the 
Legislature  means  to  prevent  the  companies  from  obtain- 
ing an  extorted  assent;  and  I  therefore  answer  your 
Lordships'  first  question  in  the  negative. 

The   second  question    is  "  whether    the   plaintiff  ia 

(*)  7  Ex.  Rep.  707. 
nn2 
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entitled  to  the  verdict  on  the  fourth  plea?**  in  other 
words,  whether  that  plea  was  proved. 

I  think  that  it  was  not  proved,  not  only  on  the  ground 
that  the  condition,  the  foundation  of  the  contract,  was 
not  just  and  reasonable,  but  also  because,  in  my  opinion, 
there  was  no  such  contract  signed  as  the  one  alleged  in 
the  plea.  I  entered  so  fuUy  into  the  consideration  of 
this  part  of  the  question  in  the  Court  below,  that  I  do 
not  wish  to  trouble  your  Lordships  with  repeating 
what  is  already  in  print.  Nothing  which  has  been 
brought  forward  on  the  present  occasion  has  satisfied  my 
mind  that  the  signed  order  to  '^  forward  the  goods  unin- 
sured," is  a  contract  reduced  to  writing  and  ugned,  by 
which  it  appears  that  the  party  agrees  to  the  particular 
consequences  stated  in  the  plea  in  case  of  the  fum- 
payment  of  the  insurance.  It  seems  to  me  merely  to 
say,  I  will  pay  no  insurance  money ;  and  the  part  of  the 
alleged  contract  which  states  the  consequences  of  sudi 
non-insurance  and  payment,  seem  to  me  to  be  entirelf 
introduced  by  that  parol  evidence  which  it  was  the 
object  of  the  statute  to  make  inoperative.  There  was 
no  pretence  of  any  general  custom  of  trade  which  could 
be  incorporated  into  the  contract;  but  different  com- 
panies impose  different  consequences  for  such  non-com- 
pliance with  their  terms.  I  cannot  see  that  the  particular 
contract  alleged  in  the  plea  is  made  out  from  the  terms 
reduced  to  writing  in  the  signed  paper,  or  in  any  written 
document  referred  to  in  the  signed  paper,  according 
to  the  well-established  rules  of  law  on  the  subject.  And 
indeed,  if  such  parol  evidence  were  admissible,  it  would 
rather  seem  to  me  that  the  terms  in  the  plea  were  not 
the  terms  of  the  real  bargain,  which  was  for  an  insurance 
at  the  arbitrary  amount  of  10  per  cent.,  and  not  at  a 
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reasonable  amount  according  to  the  value  of  the  goods,        1^63. 
which  seems  the  meaning  of  the  agreement  as  stated  in        Peek 
the  plea.     But,  however  this  may  be,  I  think  that  the  Nqbth  Staf- 
signing  a  paper  saying,  "  I  will  pay  no  insurance  money,    fordshire 
but  do  you  forward  the  goods  uninsured,"  is  not  signing    Company. 
a  paper  containing  the  consequences  of  such  non-insur-   ^    •     . 
ance  as  alleged  in  the  plea,  and  therefore  that  the  terms    Cromptoit. 
of  the  contract  alleged  in  the  plea  are  not  proved  by  such 
signed  paper. 

I  therefore  answer  your  Lordships'  second  question  in 
the  affirmative. 

The  same  reasons  lead  me  to  the  conclusion  as  to  the 
question  put  by  your  Lordships  with  reference  to  the 
fidh  plea.  I  think  that  the  condition  is  not  made  out  ix) 
be  just  and  reasonable,  and  that  it  was  not  assented  to  so 
as  to  be  a  binding  condition,  as  the  assent  was  not  by  a 
signature  to  a  written  paper  containing  the  terms  of  the 
alleged  condition  or  contract ;  and,  therefore,  that  the 
verdict  on  the  fifth  plea,  also,  should  be  for  the  Plaintiff; 
and  I  therefore  answer  your  Lordships'  third  question, 
also,  in  the  affirmative. 

It  may  be  worth  remarking,  that  the  questions  on  the 
two  special  pleas  come  before  your  Lordships  in  a 
different  form.  The  case  states  properly  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  was  reversed,  and 
that  is  practically  so,  as  the  Exchequer  Chamber  held 
that  a  good  plea,  the  fourth,  was  proved ;  and,  therefore, 
the  judgment  quod  recuperet  could  not  be  sustained  ;  but 
that  Court  only  ordered  the  verdict  to  be  entered  for  the 
Plaintiff  on  the  fourth  plea,  leaving  the  verdict  on  the 
fifth  plea  to  stand,  probably  thinking  that  your  Lord- 
ships were  the  only  proper  tribunal  to  deal  with  the 
question  on  the  fifth  plea,  after  the  decision  in  the  similar 
case  of  McManus  v.  The  Lancashire  and  Yorkshire  Rail- 

N  N  3 
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way  Company y  in  the  Exchequer  Chamber.  See  the  end 
of  the  judgment  of  the  majority  of  the  Court  in  the  pre- 
sent case,  delivered  in  the  Exchequ(;r  Chamber  (y), 
where  it  is  stated  that  the  judgment  of  the  Queen's 
Bench  is  to  be  reversed  to  the  extent  that  the  verdict  be 
entered  for  the  Defendants  on  the  fourth  plea. 

The  general  result,  therefore,  is,  that  the  verdict  now 
stands,  as  entered  by  the  Court  of  Queen's  Bench  for  the 
Plaintiff  in  the  action,  on  the  fifth  plea,  until  reversed  by 
your  Lordships ;  and  that  the  verdict  on  the  fourth  plea 
stands  for  the  Defendants  as  entered  by  the  Exchequer 
Chamber,  until  reversed  by  your  Lordships. 

Mr.  Baron  Martin^  after  stating  the  facts  of  the 
case,  said : 

As  I  shall  have  occasion  hereafter  to  state,  I  myself 
have  no  doubt  of  the  meaning  of  the  term  **  not  insured," 
as  understood  by  the  parties  to  this  transaction ;  but  the 
previous  correspondence,  and  tiie  evidence,  establish 
clearly  that  it  meant  that  the  goods  were  to  be  conveyed 
at  the  rate  of  55  s.  per  ton,  the  ordinary  rate  for  carriage 
of  goods  not  insured,  and  that  the  owner  was  to  take 
upon  himself  the  risk  covered  by  the  increased  rate  of 
charge  when  goods  were  insured.  And  I  may  observe, 
that  in  the  discussions  which  this  case  has  undergone,  it 
has  been  taken  for  granted  that  the  injury  to  the  marbles 
was  of  a  character  for  which  the  carrier,  at  the  ordinary 
rate  for  carriage,  would  not  be  responsible,  if  any  difl- 
tinction  could  be  lawfully  made  between  goods  insured 
and  goods  not  insured. 

This  case  came  before  the  Court  of  Queen's  Bench, 
and  the  judgment  Is  to  the  effect  that,  assuming  the  con- 
dition to  be  just  and  reasonable  within  the  proviso,  it 

C^)  KU.  Bl.  &  £11.  986. 
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was  of  no  avail  to  the  Defendants  upon  either  the  fourth 

or  fifth  plea,  inasmuch  as  there  was  no  signed  assent  to 

it  by   the   Plaintiff  or   his  agent      Mr.   Justice   Erie  North^  Staf 

differed  from  the  two  other   Judges,  the   Court  being 

composed  of  three. 

When  the  case  came  before  the  Court  of  Exchequer 
Chamber,  McManus  v.  The  Lancashire  and  Yorkshire 
Railway  Company  (z),  had  been  decided,  and  the  learned 
counsel  for  the  Defendants  considered  it  conclusive  in 
that  court  that  the  condition  was  not  just  or  reasonable  ; 
and  it  is  an  error  to  suppose  that  there  is  anything  in  the 
judgment  of  the  Court  of  Exchequer  Chamber  at  variance 
with  McMantts^s  case;  on  the  contrary,  McManus s  case 
was  assumed  to  have  been  correctly  decided.  The  point 
argued  in  the  Exchequer  Chamber  was,  that  there  was  a 
special  contract,  as  alleged  in  the  fourth  plea,  duly 
signed  within  the  fourth  proviso  of  the  seventh  section ; 
and  the  majority  of  the  Court  was  of  that  opinion. 

In  the  argument  at  your  Lordships'  bar,  three  points 
have  been  discussed.  First,  whether  upon  the  true  con- 
struction of  the  seventh  section  a  signed  assent  to  the 
condition  is  necessary.  Secondly,  whether  the  condition 
itself  be  just  and  reasonable.  And,  thirdly,  whether  the 
fourth  plea  has  been  legally  proved.  And  the  questions 
proposed  by  your  Lordships  to  the  Judges  involve  the 
necessity  of  giving  an  opinion  upon  them  all. 

The  first  point  depends  exclusively  upon  the  construc- 
tion of  the  7th  section  of  the  Railway  and  Canal  Traffic 
Act  Upon  this  there  has  been  much  difference  of 
opinion,  and  it  is  of  importance  that  it  should  be  finally 
settled  by  a  binding  and  conclusive  judgment  In  order 
to  determine  its  true  meaning,  it  is  essential  to  ascertain 


(c)  4  Hurl.  &  N.  327. 
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what  was  the  existing  law  at  the  time  of  its  enactment, 
and  more  especially  the  operation  and  effect  of  the  Car- 

NoRTH '  Stap-  ^^^^  -^^*>  ^  ^  *^^'  ^>  ^"  ^^"     -^^  conmion  law,  a  common 

carrier  of  goods  for  hire  was  responsible  for  the  safe  de- 
livery of  goods,  except  prevented  by  the  Act  of  God  or 
the  Queen's  enemies,  or  in  other  words,  was  practically 
an  insurer ;  and  is  so  called  frequently  in  the  books.   But 
at  the  time  of  the  passing  of  the  Carriers  Act,  carriers' 
notices  were  in  general  use.    What  was  their  precise 
operation,  whether  as  creating  a  limitation  upon  the  com- 
mon law  liability  by  the  mere  expression  of  the  will  of 
tiie  carrier,  stating  tiie  terms  and  conditions  upon  which 
he  did  business,  and  the  customer  delivering  goods  to  be 
carried  having  knowledge  of  them ;   or  as  creating  a 
special  contract  between  tiiem,  to  which  the  assent  or 
agreement  of  the  customer  is  an  essential  element,  was 
and  is  a  matter  of  doubt  and  controversy.     But  it  may  be 
stated  as  certain  tiiat  tiiese  notices  operated,  to  a  con- 
siderable extent,  to  protect  carriers  against  unforeseen 
losses  and  misfortune ;  but  did  not,  however  general  and 
extensive  in  their  language,  protect  against  misfeasance 
or  gross  neglinence.     The  Carriers  Act  contains  but  few 
sections ;  and  if  tiie  true  meaning  of  the  term  ''  special 
contract "  in  the  6th  section  be  ascertained,  it  seems  to 
me  that  tiie  construction  of  the  7th  section  of  the  Bail- 
way  and  Canal  Traffic   Act   is    free    from   reasonable 
doubt. 

The  Carriers  Act  enacts  that  a  carrier  may,  by  a  notice 
affixed  in  his  office,  state  an  increased  rate  of  charge  to 
be  paid  over  and  above  the  ordinary  rate  of  carriage,  for 
the  safe  conveyance  of  certain  enumerated  goods  men* 
tioned  in  the  1st  section,  when  tiie  value  of  tiie  parcel 
exceeds  10  /. ;  and  all  persons  delivering  goods  at  the 
office  are  bound  by  the  notice,  and  unless  the  nature  and 
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yalne  of  such  goods  be  declared,  and  the  increased  rate        l^^- 
of  charge  paid  or  contracted  to  be  paid,  the  carrier  shall 
not  be  liable  for  loss  or  injury,  except  it  arise  from  the  north  Staf- 
felonious  act  of  his  servant ;  and  that  with  regard  to  the 
enumerated  goods  in  parcels  not  of  the  value  of  10  /.,  and 
all  other  goods  whatsoever,  no  public  notice  or  declara- 
tion shall  affect  the  liability  of  the  carrier,  but  he  shall 
be  liable  as  at  common  law.     The  same  section  which 
provides  for  the  felonious  act  of  the  servant,  enacts 
that  nothing  in  the  Act  shall  protect  the  servant  himself 
firom  liability  for  loss  or  damage  occasioned  by  his  own 
personal  neglect  or  misconduct     These  sections  refer  to 
the  public  notice  or  declaration  of  the  carrier,  and  ex- 
pressly enact  what  it  may  be,  what  shall  be  its  operation^ 
jfBi  what  cases  alone  it  shall  protect  the  carrier,  and  in 
what  it  shall  be  of  no  avail  to  him.     But  the  6th  section 
provides  that  nothing  in  the  Act  shall  extend  to  annul 
or  in  any  way  affect  a  special  contract  between  the  carrier 
and  customer  for  the  conveyance  of  goods. 

I  have  already  observed  that  it  was  the  opinion  of  some, 
that  the  manner  in  which  the  carriers'  notice  operated 
before  the  statute,  was  by  the  creation  of  a  special  con- 
tract between  the  carrier  and  customer,  and  my  brother 
Crampton,  in  his  judgment  in  this  case,  states  that  this  is 
its  operation.  Assuming  this  to  be  the  correct  view,  it 
seems  to  me  clear  that  the  special  contract  so  created,  is 
not  the  special  contract  contemplated  by  the  6th  section, 
and  that  of  necessity  it  must  be  one  different  from  it. 
The  statute  provides,  in  express  terms,  what  shall  and . 
what  shall  not  be  the  operation  of  the  public  notice  or 
declaration  by  the  carrier.  The  circumstance  of  the  cus- 
tomer having  knowledge  of  it,  or  even  in  express  terms 
dissenting  from  it,  is  immaterial.  Whether  he  knew  of 
it  or  is  ignorant  of  it,  whether  he  assents  to  it  or  dissents 
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1863.         from  it,  is  of  no  consequence.      The  Legislature   has 

Pbbk        enacted  what  the  effect  of  the  carrier's  public  notice  or 

North*  Staf-  declaration  shall  be,  and  all  are  bound  by  it.     But  at  the 

time  of  the  passing  of  the  Carriers  Act,  special  contracts, 
ordinarily  so  called,  were  in  use  between  carriers  and 
their  customers.     Manufacturers  sending  goods  largely 
by  carriers,  made  contracts  with  them  on  defined  terms, 
specifying,  for  instance,  how  the  goods  were  to  be  pro- 
tected from  wet  or  injury  during  the  journey ;   within 
what  time  notice  of  damage  should  be  given  to  the  car- 
rier ;  how  the  value  or  amount  of  it  should  be  ascertained, 
and  other  terms  which  were  deemed  by  the  parties  de- 
sirable to  be  expressed ;  and  I  have  no  doubt  that  the 
primary  object  of  the  6th  section  was  to  prevent  any 
question  as  to  the  validity  of  such  contracts.     It  may  akn 
well  have  been  that  when  goods  of  a  nature  peculiarly 
liable  to  injury  were  sent  by  a  carrier,  a  special  contract 
was  made  in  respect  of  them,  and,  in  my  opinion,  the 
special  contract  contemplated  in,  and  provided  for  by,  the 
6th  section,  is  an  express  individual  contract  entered  mto 
between  carrier  and  customer,  to  specify  the  terms  of 
agreement  between  them,  and  not  the  contract  (so  to  call 
it)  arising  from  the  giving  a  public  notice  by  the  carrier, 
and  the  assenting  to  it  by  the  customer,  evidenced  by  hia 
delivering  goods  to  be  carried  with  the  knowledge  of  it 
I  am  quite  aware  that  the  term  ^^  special  contract,''  maj 
be  found  applied,  and  not  inappropriately,  to  the  bail* 
ment  created  by  the  delivery  of  goods  to  the  carrier  to 
be  carried  with  knowledge  of  the  notice ;  but  when  the 
statute  enacts  what  the  nofice  may  be,  and  its  operation, 
and  that  any  other  shall  be  of  no  avail,  but  tliat  special 
contracts  shall  be  wholly  unaffected  by  it,  it  to  my  mind 
amounts  to  demonstration  that  the  special  contract  con- 
templated by  the  Carriers  Act,  is  a  thing  different  from 
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the  implied  special  contract  consequent  upon  the  notice. 
To  hold  It  to  be  so  would  nullify  the  Act,  and  render  it 
of  no  avail ;  for  every  sending  of  goods  with  knowledge 
of  a  notice,  would  be  said  to  be  a  special  contract,  and 
within  the  6th  section. 

It  is  true  a  question,  and  one  of  some  difficulty,  may 
occasionally  arise,  whether  a  particular  transaction  be- 
tween a  carrier  and  a  customer  be  upon  the  public  notice 
or  a  special  contract ;  and  when  it  does,  and  it  is  material 
to  distinguish,  it  will  be  a  question  of  fact  for  the  jury 
upon  a  proper  direction. 

The  Kailway  and  Canal  Traffic  Act  was  passed  in  the 
year  1854.  The  7th  section  is  quite  unconnected  with 
the  preceding  ones.  It  is  needless  to  comment  upon  its 
'  Composition,  or  speculate  how  it  came  to  be  framed  as  it 
is.  It  consists  of  one  enactment  and  five  provisoes. 
The  enactment  is,  that  every  company  within  the  Act 
shall  be  liable  for  the  loss  of,  or  injury  to,  any  horses, 
cattle,  or  other  animals,  or  to  any  goods  in  the  receiving, 
forwarding,  or  delivery  thereof,  occasioned  by  the  neg- 
lect or  default  of  the  company  or  its  servants,  and  any 
notice,  condition,  or  declaration  to  the  contrary,  or  in  any 
wise  limiting  such  liability,  is  null  and  void.  It  has  al- 
ready been  seen  that  in  the  Carriers  Act  provision  is 
made  for  liability  for  loss  or  damage  occasioned  by  the 
personal  neglect  or  misconduct  of  a  servant  of  the  carrier, 
and  this  enactment  seems  to  extend  the  remedy,  and  ren- 
der every  company  within  the  Act  liable  for  loss  of,  or 
injury  to  goods  caused  by  the  neglect  or  default  of  the 
company  or  its  servants. 

And  this  would  probably  be  held  to  be  the  construc- 
tion of  the  Act,  notwithstanding  that  the  last  of  the  five 
provisoes  is,  that  the  Carriers  Act  shall  remain  unaltered. 


1863. 

Peek 

o. 

North  Staf 

fordshirb 

Railway 

COMPANT. 

Mr.  Baron 
Mabtut. 


538 


CASES  IN  THE  HOUSE  OP  LORDS. 


Peek 

V. 

North  Staf- 

F0RB8HIRB 

Railway 

OOMPANT. 

Mr.  Baron 

MABTOr. 


and  unaffected  with  respect  to  articles  of  the  description 
mentioned  in  it. 

Now,  it  is  to  be  observed  that  the  term  **  special  con- 
tract," is  not  in  this  enactment.  The  words  are  **  notice, 
condition,  or  declaration."  In  the  Carriers  Act  the 
words  are  ''  notice  or  declaration."  And,  as  for  the  rea- 
sons already  given,  I  think  the  terms  '^notice"  and 
*'  declaration  "  in  the  Carriers  Act  are  used  in  contra- 
distinction to  '^  special  contract "  within  the  6th  section,  so 
also  I  think  that  the  terms  "  notice,  condition  and  declara- 
tion" in  this  section  are  used  in  the  same  sense,  and  do 
not  include  special  contracts,  which  in  my  opinion  are 
left  free  and  unaffected  as  they  were  in  the  Carriers  Act, 
except  as  provided  by  the  4th  proviso. 

This  enactment  is  followed  by  the  1st  proviso,  thai 
nothing  in  the  Act  shall  prevent  tiie  companies  within 
it  from  making  such  conditions  with  respect  to  the  re- 
ceiving, forwarding,  and  delivering  animals  and  goods, 
as  shall  be  adjudged  by  the  Court  or  Judge  before  whom 
the  question  shall  be  tried,  to  be  just  and  reasonable. 
The  condition  in  question  was  made  under  the  authoritj 
of  this  proviso.  The  term  used  in  it  is  ''  condition,'' 
which  is  interposed  in  the  enactment  between  the  words 
"  notice  and  declaration,"  but  they  all  three  mean  the 
same  thing,  viz.,  the  terms  published  by  the  companies 
of  their  own  act  and  will,  as  those  upon  which  they  will 
do  business  as  carriers.  It  has  been  seen  that  the  Ca^ 
riers  Act  restricts  carriers  to  one  condition  only,  viz., 
that  of  declaring  the  nature  and  value  of  parcels  con- 
taining the  enumerated  goods  of  the  value  of  10  L,  and 
paying  the  increased  rate ;  but  this  proviso  takes  off  the 
restriction  as  regards  companies  within  the  Act,  and 
enables  them  to  make  conditions,  provided  they  shall  be 
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adjudged  to  be  just  and  reasonable  by  the  Court  or        ^^^ 
Judge.  P«»K 

The  judgment  of  the  Court  of  Queen's  Bench  was  that  North  Staf- 
there  must  be  a  signed  assent  by  or  on  behalf  of  the    'JS^^'^ 
customer  to  the  condition.     If  so,  why,  it  may  be  asked.     Company. 
were  not  the  same  words  used  in  both  the  enactment    |Cr.  Baron 
and  the  fourth  proviso,  which  are  apparently  independent     Mabtiii. 
of,  and  certainly  have  no  reference  to,  each  other.    But 
I  believe  the  Legislature  intended  the  contrary,  and  by 
the  word  ''condition"  meant  one  thing  and  by  ''special 
contract"  another  and  different;   and  that,  as  already 
said  (subject  to  the  requirement  of  being  signed  by  or  on 
behalf  of  the  customer  as  provided  in  the  fourth  proviso), 
special  contracts  are  left  unaffected  as  thej^  were  by  the 
Carriers  Act.     The  second  proviso  relates  to  animals. 
The  third  has  no  reference  to  the   question   in  con- 
troversy.    The  fourth  is  that  there  must  be  a  signed 
assent  or  agreement  to  special  contracts.  For  the  reasons 
already  given,  I  think  this  proviso  does  not  relate  to  the 
condition  mentioned  in  the  first  pronso,  but  to  what  it 
expresses,  viz.,  special  contracts,  and  that  it  is  merely  a 
qualification  upon  the  sixth  section  of  the  Carriers  Act, 
and  nothing  more. 

The  result  is  that,  in  my  opinion,  both  these  Acts  of 
Parliament  contemplate  two  things,  viz.,  the  notice  or 
condition  or  declaration  emanating  from  the  carrier  him- 
self of  his  own  mere  act  and  will,  and  of  which  the 
customer  has  actual  or  implied  knowledge,  and  special 
contracts  to  which  the  assent  or  agreement  of  both  parties 
is  an  essential  element,  and  which  by  force  of  the  fourth 
proviso  must  be  signed  by  or  on  behalf  of  the  customer, 
and  therefore  must  of  necessity  be  in  writing.  This  is 
the  important  point  in  the  case,  but  its  bearing  is  upon 
the  third   question  proposed  by  your  Lordships,  viz., 
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1863.        whether  the  fifth  plea  (that  framed  upon  the  condition) 

Peek        was  proved  by  the  Defendants.     The  judgment  of  the 

North  Staf-  Court  of  Queen's  Bench  was  that  it  was  not,  for  the  want 

of  a  signed  assent.    I,  however,  concur  with  Mr.  Justice 
Erlcy  that  it  was  not  essential  that  it  should  be  signed. 

This  farther  observation  may  be  added.  If  **  condition" 
in  the  first  proviso  means  what  I  believe  it  does — a  con- 
dition emanating  from  the  companies  themselves,  of  their 
own  free  act  and  will— it  is  not  unreasonable  or  contrary 
to  any  legal  principle  to  interpose  for  the  protection  of 
the  public,  and  submit  to  the  judgment  of  the  Court  or 
Judge,  whether  it  be  just  and  reasonable.  But  if  it 
means  special  contract  properly  so  called,  it  would  be 
perfectly  novel  and  contrary  to  all  legal  principle  to 
give  a  Court  or  Judge  any  such  jurisdiction.  Contnflfit 
are  to  be  judged  of  by  their  legality  according  to  the  rules 
of  law,  not  by  the  opinion  of  Courts  or  Judges  as  to  their 
justness  or  reasonableness. 

In  conclusion,  I  desire  to  observe  that  the  question 
depends  upon  the  construction  of  a  section  in  an  Act  of 
Parliament.  The  first  proviso  deals  with  a  condition, 
which  manifestly  is  the  condition  mentioned  in  the  enact- 
ment, and  this  is  a  condition  made  by  the  company ,  made 
by  one  party  only.  The  fourth  proviso  deals  with  con- 
tracts between  the  company  and  other  parties  respecting 
the  receiving,  &c.,  of  goods,  or,  in  other  words,  between 
the  company  and  a  customer^  and  to  a  contract  the  agree- 
ment of  two  parties  is  essential,  and  it  is  this  contract 
which  is  required  to  be  signed.  It  seems  to  me  that  the 
"  notice,  condition,  or  declaration  "  of  the  first  proviso  w 
a  thing  different  from  the  ''special  contract^  of  the 
fourth,  and  that  the  Carriers  Act  shows  what  they  re- 
spectively mean.  And  amidst  the  multitude  of  conflict- 
ing cases  and  opinions  the  only  safe  course  is  to  abide  by 
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the  language  of  the  Legislatare,  adopting  the  construe-        1803. 
tion  which  ought  originally  to  have  been  put  upon  it 

The  next  question  which  arises  is,  whether  the  condi-  North'' Stap- 
tion  be  just  and  reasonable.  And  this,  in  my  opinion, 
depends  upon  what  is  its  legal  construction.  If  it  be  that 
the  company  should  not  be  liable  for  the  actual  neglect 
or  default  of  its  servants,  it  would  be  directly  contrary  to 
the  enactment;  and  I  should  think  it  neither  just  or 
reasonable,  as  it  seems  to  me  the  bailment  of  carrying 
goods  for  hire  or  reward,  of  itself  and  of  necessity,  im- 
poses the  obligation  upon  the  carrier,  at  the  least,  of  the 
avoidance  of  actual  negligence  or  misfeasance.  But  the 
cases  of  Lyon  v.  Melh  (a),  and  Gamett  v.  Willan  (i), 
and  other  cases,  have  established  that  this  is  not  the  legal 
oonstruction  of  such  conditions,  and  that  they  are  to  be 
read  as  providing  against  unforeseen  and  unexpected 
losses  and  injuries  not  occasioned  by  actual  negligence  or 
default  And,  reading  the  condition  in  this  sense,  I 
think  it  just  and  reasonable,  at  least  I  cannot  say  it  is 
unjust  or  unreasonable,  when  the  Plaintiff's  agent,  hav- 
ing the  fullest  notice  of  it,  elected  to  send  the  marbles 
under  it  without  objection  or  complaint.  There  were 
many  other  modes  of  conveyance  from  Stoke-npon^  Trent 
to  London  besides  this  railway.  I  may  here  conveniently 
state  that  I  think  the  Defendants  proved  their  fifth  plea, 
that  the  condition  there  set  out  may  be  read  in  the  same 
sense  as  the  condition  itself,  and  that  if  in  fact  the  injury 
to  the  marble  had  arisen  from  actual  negligence  or  mis- 
feasance, it  ought  to  have  been  new  assigned. 

The  above  are  substantially  my  answers  to  your  Lord- 
ships' first  and  third  questions. 

As  to  the  second  question,  I  have  to  assume  that  I  am 


(a)  5  East,  428. 
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Peek        the  term  ^^  condition  "  in  the  first  prQviso  means  the  same 

N      *'&r    -  *^^^S  ^  "special  contract**  in  the  fourth;  and  that  to 

FORDSHiRB    rcudcr  a  condition  made  by  a  company  of  avail,  it  must  not 

Company.     ^^7  ^®  J^^*  *^^  reasonable  in  the  opinion  of  the  Court  or 


.,-— —        Juds^e,  but  must  be  embodied  m  a  wntinir  sumed  by  or 

Mr.  Baron  ,    ,    ,^    ^  ,  ^     ,  — ©  •-&  / 

Martin,  on  behali  of  the  customer.  And  assummg  this  to  be  so,  I 
think  the  judgment  of  the  Court  of  Exchequer  Chamber 
right,  and  that  there  is  evidence  of  such  a  contract  be- 
tween the  parties,  signed  so  as  to  satisfy  the  requirement 
of  the  fourth  proviso,  and  that  it  is  evidence  of  the  con- 
tract alleged  in  the  fourth  plea.  The  plea  avers  that 
the  goods  were  delivered  to  the  Defendants  after  the 
passing  of  the  Railway  and  Canal  Traffic  Act  of  1854,  and 
under  and  subject  to  a  certain  special  contract  signed,  ^r 
The  facts  are  these.  The  Plaintiff's  agent  had  ezpreas 
notice  of  the  condition  before  stated,  and  had  had  a  cor- 
respondence with  the  Defendants'  head  clerk  as  to  the 
rates  which  would  be  charged  if  the  goods  were  insured 
or  not  insured,  and  was  informed  that  if  not  in8iu*ed  the 
rate  was  558.  per  ton,  but  if  insured  the  rate  would  be 
10  /.  per  cent,  on  the  declared  value  in  addition.  There- 
upon the  Plaintiff's  agent  wrote  the  letter  of  the  Ist 
Aufftut,  **  Please  forward  the  three  cases  of  marble,  not 
insured,"  &c.,  and  the  Defendants  forwarded  them  at  the 
not  insured  rate.  Now  I  think  that  this  letter  and  the 
Defendants'  conduct  upon  it  constituted  a  contract  be- 
tween the  parties ;  that  the  letter  was  a  proposal,  and  the 
Defendants'  conduct  an  unconditional  acceptance  of  it 
And,  according  to  Smith  v.  Neale  (c),  the  proposal  on 
behalf  of  the  Plaintiffs  being  in  writing,  and  signed  and 
unconditionally  accepted,  satisfied  the  requirement  of  the 

(c)  2  Com.  Ben.  Rep.,  N.  S.,  67. 
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fourth  proviso.  I  therefore  think  the  ayerment  was 
proved  that  the  goolls  were  to  be  carried  under  and  sub- 
ject to  a  special  contract. 

The  next  question  is,  was  there  evidence  in  writing  of 
the  contract  averred  in  the  plea,  viz.,  it  was  agreed 
that  the  Defendants  should  not  be  responsible  for  the 
loss  or  injury  to  the  marbles,  unless  declared  and  insured 
according  to  their  value.  It  is  contended  that,  in  accord- 
ance with  the  cases  upon  the  Statute  of  Frauds,  inasmuch 
as  there  is  no  reference  in  the  letter  of  the  Ist  of  August 
to  the  previous  letters  or  documents,  they  cannot  be  had 
recourse  to  to  make  out  the  contract,  and  I  assiune  this 
to  be  so,  and  that  the  question  depends  upon  the  meaning 
of  the  term  ^^  not  insured "  in  this  letter.  In  almost 
every  trade  there  are  certain  terms  and  expressions  used 
by  the  persons  dealing  in  them  which  are  not  intelligible 
to  strangers  to  the  trade.  For  instance,  in  the  trade  of 
insurance  the  word  '^  average  "  is  in  constant  use,  having 
a  meaning  quite  different  from  its  ordinary  imderstood 
sense.  So  also  there  is  the  word  '^prompt,"  which  is  to 
be  found  almost  universally  in  London  bought  and  sold 
notes  and  contracts  of  sale.  This  word  as  used  would  be 
unintelligible  to  persons  unacquainted  with  trade  terms 
and  language.  And  I  apprehend  that  when  such  terms 
have  been  long  in  use,  and  of  frequent  occurrence  in 
courts  of  law,  the  Judges  are  as  much  bound  to  know  their 
meaning,  and  apply  them,  as  they  are  bound  to  know  and 
apply  the  ordinary  terms  of  law,  which  are  quite  unin- 
telligible to  persons  not  lawyers.  Now  the  terms  '^  in- 
sured'' and  **  not  insured"  have  long  been  in  use  in  the 
carrying  trade ;  they  will  be  found  in  the  carriers'  notices 
in  the  earliest  cases  upon  the  subject,  and  I  think  are 
substantially  recognized  in  the  Carriers  Act  The  dis- 
tinction is  there  expressly  made  between  the  ordinary 

VOL.  X.  0  0 
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1003.        rate  of  charge  for  carriage,  which  is  the  non-inBured  ratCi 

Perk        and  the  increased  rate  of  charge  when  the  value  and 

North*  Staf-  ^^^ure  of  the  goods  are  declared,  which  is  the  insured 

FORDKHiRB     rate,  and  when  these  marbles  were  directed  to  be  for- 

Railway 

Company,     warded  not  insured,  I  think  it  indicated  that  the  goods 
Mr.  Baron    ^^^®  ^  ^®  forwarded  at  the  ordinary  rate  of  charge,  and 
Mabtin.      not  at  the  insured  rate ;  and  that  the  owner  would  take 
upon  himself  the  risk  of  the  loss  or  injury,  which  would 
have  been  to  be  borne  by  the  Defendants  if  the  nature  of 
the  goods  were  declared  and  an  insurance  paid  according 
to  their  value.     Now,  if  this  risk  was  to  be  borne  by  the 
owner,  it  is  the   inevitable   consequence  that  the  De- 
fendants were  not  to  be  responsible  for  it,  which  is  the 
agreement  averred  in  the  plea.     The  remaining  averment 
was  clearly  proved,  and  in  my  opinion  the  Defendants  are 
entitled  to  have  the  verdict  upon  it  entered  for  them. 

I  have  hitherto  confined  myself  entirely  to  the  letter 
of  the  1st  Auffusty  because  I  am  myself  satisfied  that  all 
parties  understood  it  as  I  have  above  mentioned.    But  I 
apprehend  there  can  be  no  doubt  whatever  that  when  it 
is  to  be  determined  what  is  the  meaning  of  a  particolar 
expression  in  a  letter,  previous  correspondence  between 
the  parties  upon  the  subject  may  be  looked  at  in  order 
to  ascertain  it.     The  cases  upon  the  Statute  of  Frauds 
are  not  to  the  contrary,  and  reason  and  conmion  sense 
point  it  out  as  one  of  the  best,  probably  the  very  best, 
tests  of  exposition.     Applying  this  test,  the  previous  let- 
ters show  the  meaning  of  the  term  "  not  insured,"  to  be 
what  I  have  stated  beyond,  as  it  seems  to  me,  the  possi- 
bility of  cavil  or  doubt 

For  the  above  reasons,  I  answer  your  Lordships'  first 
question  in  the  affirmative,  and  the  second  and  third  in 
the  negative. 
I  beg  to  refer  to  the  case  of  Harrison  v.  The  London 
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and  Brighton  Railway  Company  {d),  in  which  the  ques-        1863. 
tions  arising  in  tins  case  have  been  discussed.  Pbek 

V. 

.  North  Staf- 

Mr.  Justice  Vaughan  Williams :  fordsrirb 

ILaHjWat 

My  Lords^  before  answering  your  Lordships'  questions     Compavt. 
separately,  I  tlunk  it  better  to  express  my  opinion  gene-    jfr  ^Justice 
rally  as  to  the  construction  of  those  parts  of  the   7th    Williams. 
section  of  the  Statute  17  &  18  Vict  c  31,  which  relate 
to  the  points  in  controversy. 

A  proper  course  for  arriving  at  the  meaning  of  these 
enactments  may  be  to  examine  the  section  as  if  it  stood 
without  the  introduction  of  the  1st  proviso.  It  would 
then,  by  its  1st  clause,  declare  to  be  null  and  void  every 
notice,  condition,  or  declaration  made  and  given  by  any 
ndlway  company,  in  anywise  limiting  their  liability  for 
the  loss  of  or  for  any  injury  to  any  goods,  &c.,  if  occa- 
sioned by  their  neglect  or  default. 

On  comparing  this  enactment  with  the  corresponding 
one  in  the  4th  section  of  the  Carriers  Act  (11  Geo.  4, 
and  1  Will  4,  c.  68),  it  may  be  noted  that  the  Statute  of 
Victoria  omits  the  word  *'  public,"  which  was  prefixed  to 
the  words  ''  notice  and  declaration  "  in  tiie  Carriers  Act 
(and  which  was  regarded  as  so  material  by  the  Court  in 
Walker  y.  York  and  North  Midland  Railway  Company  (e), 
and  fiurther,  that  it  superadds  a  declaration  that  the 
notices,  conditions,  and  declarations,  shall  be  nuU  and 
void.  And  the  effect  of  the  clause,  were  it  not  qualified 
by  the  subsequent  proviso,  is,  as  it  seems  to  me,  not  only 
to  render  all  such  notices,  conditions,  and  declarations 
inoperative  per  se,  but  to  nullify  all  contracts  which  shall 
be  founded  on  any  assent  to  them. 

What,  tiien,  is  the  effect  of  the  proviso  having  been 

(<;)  2  Best  &  Sm.  122.  (e)  2  EU«  &,  Bl.  75a 
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introduced,  that  the  Statute  shall  not  prevent  the  com- 
panies from  making  such  ^' conditions "  wiih  respect 
to  the  receiving,  forwarding,  and  delivering  of  goods, 
&c.,  as  shall  be  adjudged  to  be  just  and  reasonable  ?  The 
effect  appears  to  be,  [that  the  Ist  clause  of  tlie  section 
does  not  apply  to  such  conditions ;  but  they  are  allowed 
to  operate  as  they  did  before  the  Statute  passed. 

Now,  though  it  has  been  contended  on  behalf  of  the 
Defendants  that  they  operated  as  limitations  whidi  a  car- 
rier had  the  power  of  imposing  on  his  common  law  lia- 
bility by  way  of  special  acceptance,  without  the  assent 
of  the  customer,  yet  a  long  series  of  cases  has,  in  my 
opinion,  established  beyond  all  question,  that  they  ope- 
rated only  as  special  contracts.  These  cases  have  been 
so  fully  cited  and  clearly  explained  by  my  brother  J?/adl- 
buruy  that  it  would  be  wrong  if  I  were  to  trouble  your 
Lordships  by  any  farther  statement  of  them* 

If  this  be  so,  it  remains  to  inquire  whether  the  condi- 
tions thus  saved  by  this  earlier  proviso  do  not  necessarily 
fall  within  the  subsequent  proviso,  which  enacts  that  na 
special  contract  shall  be  binding  unless  it  is  signed. 

This  has  been  denied,  on  the  suggestion  that  the  term 
^^ special  contract"  there  employed,  ought  not  to  be 
understood  as  comprising  conditions  emanating  fincnn  the 
carriers  themselves,  and  assented  to  by  the  customer,  bat 
as  applying  only  to  contracts  properly  so  called,  made 
with  particular  persons  in  the  usual  way  by  mutual  bar- 
gain. And  inasmuch  as  it  is  manifest  ihat  if  the  reason- 
able conditions  saved  by  the  earlier  proviso  are  to  be 
deemed  special  contracts  within  the  later,  it  must  follow 
that  every  such  condition,  in  order  to  be  binding,  most 
be  reasonable,  as  well  as  signed;  it  is  fiurtfaer  argued  that 
a  party  to  a  contract  ought  to  reflect  and  be  his  own  judge 
as  to  the  reasonableness  of  the  contract  before  he  eze- 
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cutes  it;  and  that  it  is  improbable  that  the  Legislature  1B63. 
could  have  meant  to  invade  the  ordinary  principle  of  jus-  Pbsk 
tice  which  forbids  him  to  avoid  it  by  asserting  it  to  be  Kobth'Staf- 
unreasonable.  But  the  words  of  the  proviso  seem  to 
show  that  the  Statute^  by  the  expression  '^  special  con- 
tract)" did  mean  to  include  the  ordinary  transaction  of  a 
ocmdition  proposed  by  the  companies  to  a  customer,  and 
assented  to  by  him ;  for  the  proviso  allows  a  signature  of 
the  special  contract  to  be  sufficient  if  made  by  the  cus- 
tomer, or  by  the  person  delivering  the  goods  for  carriage^ 
which  appears  to  point  to  the  case  of  a  contract  arising 
simply  out  of  the  transaction  of  goods  brought  to  a  rail- 
way by  a  servant  of  the  owner,  who  is  required  in  the 
usual  way  to  sign  the  ticket,  expressing  the  conditions 
on  which  the  company  receive  the  goods.  And  as  to  the 
suggested  invasion  of  the  principle  that  a  party  who  has 
chosen  to  enter  into  a  contract  shall  not  be  allowed  to 
dispute  its  being  reasonable,  it  must  be  observed  that  the 
proviso  does  not  apply  to  all  special  contracts  between 
railways  and  their  customers,  but  only  to  such  as  respect 
the  '^  receiving,  forwarding,  and  delivering "  of  goods, 
&c  ;  and  farther,  that  the  special  contracts,  the  reason- 
ableness of  which,  according  to  the  Plaintiff's  contention, 
the  Legislature  allows  the  customer  to  dispute,  are  con- 
fined to  conditions  by  which  the  companies  Umit  their 
liability  as  to  the  ^^  receiving,  forwarding,  and  deliver- 
ing*^ of  goods.  Considering  that  these  conditions  are 
usually  imposed  suddenly  at  the  moment  of  delivery, 
when  due  reflection  as  to  their  import  and  extent,  or  a 
repudiation  of  them,  if  not  impracticable,  is  at  least  in- 
convenient and  irksome  to  the  customer,  or  the  servant 
he  employs  to  deliver  the  goods  to  the  company,  it  does 
not  appear  to  me  to  be  an  absurd  or  harsh  piece  of  legis- 
lation to  enact  that,  notwithstanding  the  company  obtains 
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1863.  the  requisite  signature  to  the  special  contract,  it  diall 
Peek  still  be  open  to  the  customer  to  contend  before  a  court 
North  Staf-  ^^^  *^®  conditions  contained  in  it  cannot  be  regarded  as 
FORPfiHiBs    jugt  and  reasonable. 

On  these  grounds  I  am  of  opinion  that  the  true  con- 
struction of  the  Act  is  that  put  upon  it  by  the  Court  of 
Common  Pleas  in  Simons  v.  TTie  Great  Western  RaUway 
Company y  viz.,  that  a  condition  limiting  the  liability  of  a 
railway  company  for  loss  or  injury  occasioned  by  the  n^- 
lect  or  default  of  the  company  or  its  senrantSj  is  null  and 
void,  imless  it  is  just  and  reasonable,  and  stated  in  a 
signed  contract. 

It  follows  that  I  must  answer  your  Lordships'  third 
question  in  the  affirmative,  because  (as  it  was  put  by  my 
learned  brother  Crompton  in  the  Court  of  Queen's  Bench) 
the  5th  plea  avers  that  the  Defendants  made  (the  condi- 
tion, and  that  the  Plaintiff  assented  to  it ;  and  as  I  am 
of  opinion  that,  according  to  the  true  construction  of  the 
Statute,  there  was  no  binding  assent^  the  Plaintiff  is  en- 
titied  to  have  the  verdict  entered  for  him  on  that  plea. 

As  to  the  first  of  your  Lordships'  questions,  I  answer 
it  in  the  affirmative,  for  the  reasons  given  by  Lord  Chief 
Justice  Erie,  in  the  judgment^which  he  delivered  on  the 
second  point  in  Harrison  v.  Hie  London  and  Brighton 
Hallway  Company  (J'). 

As  to  the  second  question  of  your  Lordships,  I  am  of 
opinion  that  the  Plaintiff  is  entitied  to  have  the  verdict 
entered  for  him  on  the  4th  plea.  I  have  heard  nothing 
in  the  arguments  at  the  bar  of  this  House,  which  has 
altered  the  opinion  which  I  expressed  on  this  point  in  the 
Exchequer  Chamber^  to  which  I  crave  leave  to  refer  your 
Lordships. 


(/)  2  Best  k  Sm.  166, 167. 
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Lord  Chief  Baron  Pollock :  ^^ 

My  Lords,  in  answer  to  the  first  question  of  your        Peek 
Lordships^  I  am  of  opinion  that  the  condition  (understood,  j^orth  Staf- 
as  I  think  it  must  be  understood,  with  reference  to  the 
Statute  17  &  18  Vict  &.  31,  s.  7,)  is  a  just  and  reasonable 
condition. 

The  7th  section  of  the  Statute  makes  every  notice, 
condition,  or  declaration,  null  and  void,  which  limited  the 
responsibility  of  the  company  for  loss  or  injury  occasioned 
by  the  neglect  or  default  of  the  company  or  its  servants. 
But  it  is  expressly  provided  in  the  same  section  that  it 
shall  not  prevent  a  company  from  making  conditions, 
which  I  understand  to  mean  from  limiting  its  responsi- 
bility with  reference  to  other  accidents  or  mischief  not 
ariong  from  the  neglect  or  default  of  the  company  or  its 
servants  (for  which,  as  insurers,  companies  would  otherwise 
by  law  be  liable),  and  I  think  this  condition  must  be  read  as 
applying  to  those  cases  in  which  it  was  competent  to  the 
company  to  limit  its  responsibility,  and  not  to  those  where 
it  was  not.  And  so  reading  it,  it  appears  to  me  to  be  a 
most  reasonable  and  just  condition ;  and  indeed  it  is  in 
the  spirit  of  the  2d  proviso.  It  is  quite  right  that  carriers 
should  be  responsible  for  their  own  negligence  and  that 
of  their  servants ;  but  when  they  are  called  upon  to  pay 
for  damage  as  insurers  only,  common  fairness  seems  to 
require  that  they  should  be  paid  according  to  the  risk 
they  run ;  that  is,  according  to  the  value  of  the  goods. 

In  answer  to  the  second  question,  I  am  of  opinion  that 
the  Plaintiff  is  not  entitled  to  have  the  verdict  entered 
for  him  upon  the  fourth  plea,  because  it  appears  to  me 
that  the  fourth  plea  was  proved.  I  think  a  contract  may 
always  be  explained  by  the  surrounding  circumstances, 
just  as  a  will,  or  indeed  any  other  instrument  may ;  and 
looking  at  the  surrounding  circumstances,  I  think  the 
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1863.        letter  of  the  Ist  August  is  alone  sufficient  and  satiflfao- 

Pesk        tory  evidence  of  what  the  parties  meant.    But  if  there 

North'  Staf-  ^®  *°7  doubt  whether  that  letter  alone  would  be  suffi- 

FORDSHiRB    cicut,  I  am  of  opinion  that^  coupled  with  the  rest  of  the 

Company,     correspondence  and  written  communicationsj  the  meaning 

1*37         and  intention  of  each  party  is  perfectiy  clear^  and  they 

Chief  Baron    came  to  the  agreement  stated  in  the  fourth  plea,  which 

Pollock.      ^^  signed  in  the  note  of  August  1st. 

In  a  case  where  a  contract  is  to  be  collected  from  a 
correspondence,  and  a  letter  is  written  in  answer  to 
another  letter,  I  apprehend  if  it  be  clearly  shown  that 
the  second  letter  was  in  fact  written  in  answer  to  the 
first,  the  first  may  be  read  to  explain  the  second,  although 
the  second  does  not  expressly  refer  to  it.  On  the  lOth 
July  1857,  a  letter  was  written  from  Meigk  &  Son  to  the 
Defendants,  inquiring  the  rate  of  insurance  on  marble. 
Subsequentiy  to  that  letter  of  inquiry,  the  Defendants 
delivered  to  Mr.  Meigh  the  conditions,  among  which 
was,  *^  That  the  company  shall  not  be  responsible  for  the 
loss  of  or  injury  to  marbles,  &c.,  unless  declared  and 
insured  according  to  their  value."  There  was  some  other 
correspondence  in  writing  on  the  subject,  which,  without 
reference  to  any  verbal  communications,  in  my  judgment 
leaves  no  doubt  what  was  meant  by  the  letter  of  the  1st 
August.  It  appears  to  me  that  from  what  passed  in 
writing  between  the  parties  (and  I  think  we  ought  to 
look  at  the  whole  of  it),  the  meaning  of  the  letter  of  the 
1st  August  becomes  no  longer  doubtful ;  and  that  the 
fourth  plea  is  proved. 

In  answer  to  the  third  question,  I  am  of  opinion  that 
the  Plaintiff  is  not  entitied  to  have  the  verdict  entered 
for  him  upon  the  fifth  plea.  The  7th  section  of  the 
Statute,  while  it  renders  void  any  condition  which  would 
exempt  the  company  from  liability  to  loss  arising  from 
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the  neglect  of  companies  or  their  servantSj  leaves  it  open  1^* 
to  them  to  make  any  condition^  which  shall  be  deemed  Pskk 
jost  and  reasonable  bj  the  Judge  before  whom  the  ques-  ^^qbth  Stav- 
lion  shall  arise,  that  limits  their  liability  as  to  other 
losses,  which  I  take  the  present  to  be.  In  a  second  pro- 
viso, the  loss  to  be  recovered  for  injury  done  to  animals 
is  limited  as  to  each  class,  unless  at  the  time  of  delivery 
a  higher  value  is  declared ;  in  which  case  the  company 
is  authorised  to  demand  by  way  of  compensation  for  the 
increased  risk  a  reasonable  per-centage  on  the  excess  of 
the  dedared  value.  There  is  then  a  proviso  that  no 
special  contract  between  the  company  and  any  person 
delivering  goods  to  be  carried,  shall  be  binding  unless 
the  same  be  signed  by  the  party  or  the  person  delivering 
the  goods.  It  is  quite  clear  that  beside  the  general 
condition  attached  (when  lawful  and  just  and  reasonable) 
to  certain  articles  and  certain  branches  of  trade,  it  was 
quite  competent  to  the  company  to  enter  into  a  special 
agreement  in  any  particular  case,  taking  that  individual 
delivery  out  of  the  general  law  as  to  carriers,  and  also 
out  of  any  general  condition  or  declaration  made  by  the 
ccmipany  in  pursuance  of  the  first  proviso  in  the  7th 
section.  And  this  right  on  the  part  of  the  carrier  to 
make  a  special  contract  with  his  customer  is  recognised 
and  protected  by  the  6th  section  of  the  11  Geo.  4,  and 
1  WUL  4,  c  68,  by  which  it  is  provided  that  nothing  in 
that  Act  shall  be  construed  to  annul  or  affect  any  special 
contract  between  the  carrier  and  the  person  whose  goods 
are  to  be  conveyed.  And  this  is  the  sort  of  special  con- 
tract which  by  the  fourth  proviso  is  required  to  be 
signed.  Such  special  contracts  might  arise  in  various 
cases,  such  as  on  the  carriage  of  treasure  or  articles  of 
extraordinary  and  unusual  value,  or  of  race-horses,  or 
horses  for  breeding,  which  might  require  particular  ac- 
commodation;   and  to  guard  against  fraud,  they  are 
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section  of  the  later  Act  merely  requires  such  special  con-        l^. 
tracts  to  be  in  writing.  Pbbk 

V. 

North  Stat- 
Lord  Chief  Justice  Cockium :  fordshirb 

My  Lords^  I  am  of  opinion  that  tiie  first  question  put  Compant. 
by  your  Lordships  in  tiiis  case  should  be  answered  in  tiie  .  JTnL:  r 
negative.  The  effect  of  tiie  condition  to  which  the  _  Joatiee 
question  refers  is  to  secure  immunity  to  tiie  company 
from  all  liabUity  in  respect  of  injury  arising  from  its  own 
negligence  in  the  event  of  goods  not  being  declared  and 
insured  according  to  their  value.  I  am  of  opinion  tiiat 
such  a  condition  is  not  a  just  and  reasonable  condition 
within  the  true  intent  and  meaning  of  tiie  7th  section  of 
the  17  &  18  Vict.  c.  31. 

In  considering  tiiis  question,  it  appears  to  me  important 
to  bear  in  mind  that,  in  every  system  of  law  with  which 
we  are  acquainted^  tiie  contract  of  tiie  carrier  involves 
the  obligation  of  applying  reasonable  care  and  diligence 
in  the  custody  and  conveyance  of  tiie  thing  to  be  carried. 
No  doubt  it  was  always  by  our  law  competent  to  a 
carrier,  in  respect  of  articles  as  to  which  he  did  not  hold 
himself  out  as  a  common  carrier,  to  insist  on  a  special 
contract,  and  by  tiie  terms  of  it  to  limit  the  extent  of  his 
liability.      But  the    fact    that,  in  the  absence  of  any 
special  agreement,  which,  of  course,  would  supersede  tiie 
law,  the  obligation  to  use  due  care  and  diligence  in  deal- 
ing witii  the  subject-matter  of  the  bailment  attached,  by 
operation  of  law,  upon  the  contract  to  carry,  shows  that, 
in  the  eye  of  the  law,  it  was  deemed  reasonable  that  this 
obligation  should  form  part  of  the  duty  of  the  carrier. 
It  is,  no  doubt,  equally  true  that  the  interference  of  the 
legislature  in  passing  the   1    fVill.  4,  c.  68,  commonly 
called  the  Carriers  Act,  also  shows  that,  in  the  opinion 
of  the  Legislature,  the  liability  of  the  carrier  at  common 
law  went  beyond  what  was  just  and  reasonable.     I  think 
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In  all  these  iiiBtances  the  Legialatare  has  thought  it  1363. 
reasonable  (doubtless  on  the  ground  to  which  I  have  Pxsx 
referred)  that  the  carrier  should  be  protected  from  lin-  ^orth^'Staf- 
biUiy  unless  a  higher  freight  be  paid.  But,  in  thus 
providing,  the  Legislature  has  been  careful  to  enumerate 
specifically  the  particular  articles  in  respect  of  which  the 
carrier  should  have  this  immunity.  Nowhere  is  it  said 
that  the  provisions  of  the  Carriers  Act  may  be  extended 
to  any  article  not  mentioned  in  it,  even  though,  to  use 
the  language  of  this  condition,  such  article  may  be 
''more  than  ordinarily  hazardous."  I  cannot  but  think 
that  we  have  thus  a  l^islative  exposition  afforded  us  of 
the  extent  to  which  Parliament  deemed  it  reasonable 
thftt  the  carrier  should  be  absolved  firom  the  liability  to 
which  he  would  ordinarily  be  subject.  And  though,  of 
course,  I  readily  concede  that  the  legislation  to  which  I 
have  been  adverting  leaves  special  contracts  untouched, 
yet,  in  construing  a  statute  by  which  the  liCgislature 
has  intended  to  put  a  restraint  on  the  power  of  carriers 
to  protect  themselves  by  special  contracts  in  respect  of 
nej^igence,  the  extent  to  which  Parliament  in  affording 
to  carriers  a  statutory  protection  has  thought  it  reason- 
aUe  that  that  protection  should  go,  appears  to  me  not  an 
unsafe  or  inappropriate  guide. 

I  cannot  but  look  upon  the  Statute  which  your  Lord- 
AifB  are  now  called  upon  to  construe  as  a  very  salu- 
tary one*  It  certainly  was  intended  to  be  a  remedial 
one ;  and  its  efficacy  should  not,  as  I  humbly  think,  be 
lessened  by  judicial  exposition.  Li  construing  such  a 
Statute  I  am  fully  sensible,  as,  no  doubt.  Parliament  was 
in  passing  it,  of  the  great  importance,  as  a  general  rule, 
of  leaving  parties  free  to  make  their  own  contracts.  But 
even  a  rule  so  sound  and  general  in  its  application  is 
subject  to  exceptions ;  and  one  of  these  is  the  case  where, 
as  in  the  present  instance,  one  of  the  contracting  parties 
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18  entirely  in  the  power  of  tbe  other.  There  cannot  be 
a  doubt  that^  practically  speaking,  the  introduction  of 
railways  has  destroyed  the  competition  which  formerly 
existed,  and  the  effect  of  which  was  to  secure  to  the  goods 
owner  fair  and  reasonable  terms  firom  the  carrier  between 
certain  distant  termini  Between  some,  indeed,  where 
there  happens  to  be  more  than  one  line  of  railway,  as,  for 
instance,  between  London  and  York,  or  London  and 
Exeter,  some  competition  may  be  said  to  exist,  but  oyer 
the  greater  portion  of  the  country,  and  even  on  the  lines 
to  which  I  have  just  referred,  between  all  the  interme- 
diate places,  it  is  idle  to  talk  of  competition  as  practically 
existing.  On  the  other  hand,  the  absence  of  other  means 
of  conveyance,  as  well  as  the  increased  rapidity  of  trans- 
port, compels  the  owner  of  goods,  at  least  for  sdl  the  pur- 
poses of  business,  to  resort  to  railway  conveyance.  He 
is  thus  at  the  mercy  of  the  carrier,  and  has  no  altematiye 
but  to  submit  to  any  terms,  however  unjust  and  oppres- 
sive, which  the  latter  may  think  fit  to  impose. 

The  history  of  the  judicial  decisions  which  have  taken 
place  on  contracts  of  this  nature,  and  the  Iqgidatioa 
which  has  followed  on  those  decisions,  abundant  show 
that  the  Act  which  your  Lordships  are  now  conadering 
was  passed  by  the  Legislature  for  the  express  purpose  of 
protecting  the  public  from  the  abuse  of  a  power  which 
the  Legislature  itself,  by  asmsting  to  create  these  great 
companies,  had  helped  to  bring  into  existence.  Hasten 
of  the  field,  railway  companies  lost  no  time  in  introducing 
into  their  contracts  conditions  of  immunity,  not  onlj 
against  liability  in  respect  of  loss  or  injury  arising  firom 
circumstances  beyond  their  control,  but  also  against 
liability  in  respect  of  loss  or  injury  resulting  from  their 
own  negligence,  however  gross  and  inexcusable.  And  to 
these  stipulations  courts  of  law  felt  themselves  com- 


CASES  IN  THE  HOUSE  OF  LORDS.  557 

pelled  to  give  effect,  on  the  undeniable  principle  that,  in        1863. 
the  absence  of  fraud  or  illegalitj,  courts  of  justice  are        Pesk 
bound  to  give  effect  to  conditions,  however  stringent  and  north'  Stif- 
oppressive,  to  which  the  parties  to  a  contract  have  deli-    pordshirk 
berately  agreed.     Thus,  for  instance,  in  Shaw  v.   7%^     Compamt, 
York  and  North  Midland  Railway  Company  (A),  as  also    T|,-7chi  f 
in  Austin  v.  TTie  Manchester,   Sheffield,  and  Lincolnshire       Jnstioe 
Hallway   Company  («),  the    Plaintiff's  horses,  and  in     ^^^^"^^^^^ 
Chippendale  v.   TTie  Lancashire  and  Yorkshire  Railway 
Company,  the  Plaintiff's  cattle,  had  been  injured  by  the 
negligence  of  the  Defendants'  servants ;  yet,  as  in  each 
of  these  cases,  the  Plaintiff  had  signed  a  memorandum 
that  all  risks  of  conveyance  were  to  be  borne  by  the 
owner,  the  Defendants  were  held  free  firom  all  liability. 
The  climax  to  this  series  of  decisions  occurred  in  the  case 
of  Carr  v.  The  Lancashire  and  Yorkshire  Railway  Com^ 
pany  (J).     There  the  company,  on  undertaking  to  carry 
the  Plaintiff's  horse,  had  made  him  sign  a  ticket,  on 
which  was  printed  a  condition  that  the  Plaintiff  should 
undertake  ^'all  risks  of  conveyance  whatsoever,"  and 
that  the  company  should  ^^not  be  responsible  for  any 
injury  or  damage,  however  caused."    And  though  the 
jury  found  that  the  loss  of  the  horse  arose  from  ^' gross 
negligence,"  the   Court  of  Exchequer  felt  itself  com* 
pelled,  upon  the  true  and  proper  meaning  of  the  words, 
to  decide  in  favour  of  the  Defendants.     In  that  case, 
Mr.  Baron  Parke,  in  delivering  judgment,  observed,  with 
reference  to  the  argument  on  the  inconvenience  arising 
from  such  contracts,  that  that  '^  was  not  matter  for  the 
interference  of  the  Court,  but  must  be  left  to  the  Legis- 
lature, who  might,  if  they  pleased,  put  a  stop  to  this 

(A)  13  Q.  R  Rep.  347.  ( j)  7  Ex.  Rep.  707, 

(t)  16  Q.  B.  Rep.  600. 
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1863.        mode  which  the  carriers  had  adopted  of  limitiiig  ihar 
Pbbk        liability." 
North'stav-      ^®  Legislature  did  interfere.    In  a  Tory  short  time 


F0RD8HIRB    affcor  thc  decision  in  Carr  v.  The  LancoMkirt  and  Yarkr 
CoMPANT.     ^^i^^  Raihoay   Company  was  prononncedj  the  Act  of 
LorTchief    P^ii^^n^i^t  was  passed  upon  which  the  present  qnestioa 
JiutiM       arises.     It  cannot  be  doubted^  that  the  object  of  the 
Legislatore  in  passing  it  was  to  prevent  these  contractor 
in  which  liability  for  negligence  is  either  entirelj  ex- 
cluded, or  made  conditional  on  the  payment  of  a  premium. 
However  vast  may  be  the  advantages  which  railway  com- 
munication affords,  the  complete  monopoly  of  the  cany- 
ing  business  of  the  country  which  the  railway  system 
necessarily  involves,  rendered  l^islative  interference  re- 
quisite to  protect  those  who  have  goods  to  be  carried, 
against  unjust  and  unreasonable  terms. 

There  are  some  things,  no  doubt,  and  it  is  to  these 
that  the  first  proviso  of  the  section  is  directed,  in  respect 
of  which,  reference  being  had  to  the  increased  risk  arisbf 
from  railway  conveyance,  it  may  be  reasonable  that  rut 
way  companies  should  be  at  liberty  to  impose  terms  wiA 
a  view  to  prevent  the  possible  negligence  of  their  ser- 
vants, or  to  diminish  the  mischief  that  may  result  firam  it 
Thus,  it  may  be  just  and  reasonable  that  railway  carriers 
shoidd  be  correctiy  informed  of  the  nature  and  character 
of  the  goods  they  are  called  upon  to  convey,  so  that  in- 
creased vigilance  and  care  may  be  applied  when  called 
for  by  the  nature,  or  the  higher  value  of  the  artidea 
So,  again,  reference  being  had  to  the  uncertainties  of 
railway  conveyance,  and  the  fluctuations  of  traffic  on  sn 
extended  line  of  railway,  it  might  be  thought  reasonaUs 
that  railway  carriers  should  be  at  liberty  to  stipulate  not 
to  be  answerable  for  delay  arising  firom  unforeseen  causes. 
Other  instances  might  be  adduced,  in  which,  witii  a  view 
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to  the  safer  and  more  convexiient  working  of  railway  1803. 
traffic^  it  might  be  reasonable  that  conditions  should  be  Pbbk 
imposed  on  the  customer.  But  to  say^  save  in  the  pecu-  ^  ^'^ 
liar  and  exceptional  cases  provided  for  bj  special  legisla- 
tion, that  it  is  reasonable  that  companies  which  undertake 
to  carry  goods  may  insist  on  an  absolute  and  unqualified 
freedom  from  all  liability  in  respect  of  negligence,  or,  in 
addition  to  the  ordinary  rate  of  charge,  may  exact  a  pre- 
mium to  insure  protection  to  the  goods  owner  against 
their  own  negligence,  appears  to  me,  I  must  say,  a  pro- 
position altogether  untenable. 

It  is  unnecessary  to  consider  how  far,  if  a  company 
established  a  two-fold  rate  of  charge,  a  higher  and  a 
lower,  and  gave  the  customer  the  option  of  paying  less 
than  the  ordinary  freight,  on  the  condition  of  taking  all 
risk  upon  himself,  such  a  proceeding  would  be  reason- 
able. That  case  is  not  before  your  Lordships.  There  is 
nothing  here  to  show  that  the  freight  paid  by  the  Plain- 
tiff was  not  the  full  rate  of  charge  payable  on  commo- 
dities of  this  class.  And  the  doctrine  contended  for  goes 
the  length  of  asserting  for  the  carrier  a  right  to  throw 
the  entire  risk  on  the  owner,  without  even  afibrding  him 
the  option  of  obtaining  insurance  by  the  payment  of  a 
premium. 

A  farther  reason  for  preventing  railway  companies 
from  too  easily  divesting  themselves  of  responsibility  for 
negligence  is  to  be  found  in  the  fact  with  which  every 
day's  experience  unhappily  makes  us  familiar,  that  loss 
or  injury  too  frequently  arises  from  the  negligence  of 
some  of  the  numerous  servants  whom  railway  companies 
are  under  the  necessity  of  employing.  It  is  only  by  the 
utmost  vigilance  on  the  part  of  those  to  whom  the 
management  of  railway  affairs  is  committed,  that  this  evil 
can  be  kept  at  its  lowest  point.    And  tiie  effect  of  sanc- 
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1863.        tioning  such  a  condition  as  the  present,  will  obyioosly  be 

Peek        either  to  compel  those  who  have  goods  to  be  conveyed  to 

North  *  Staf-  submit  to  undue  exaction,  or,  in  the  event  of  their  refuong 

to  pay  the  required  premium,  to  deprive  them  of  the  pro- 
tection which  the  interest  of  the  railway  companies  in 
preventing  negligence  on  the  part  of  their  servants  would 
otherwise  secure  to  them. 

It  is  scarcely  necessary  to  observe  that  this  Act  leaves 
railway  carriers  wholly  unfettered  in  taking  measures  to 
exclude  the  liability  in  respect  of  inevitable  acddent, 
which  the  law  of  England,  perhaps  with  undue  rigour^ 
casts  upon  them.  The  Act  deals  only  with  the  matter  of 
negligence,  which  the  carrier  has  the  means  and  oppo^ 
tunity  of  guarding  against,  which  the  owner  of  the  goods, 
who  has  necessarily  parted  with  the  custody  of  them,  has 
not.  In  the  relative  position  of  the  parties,  it  is  right  as 
well  as  expedient  that  the  carrier  shall  be  prevented  from 
too  easily  divesting  himself  of  the  obligation  to  apply  the 
diligence  and  care  which  can  alone  insure  the  safety  of 
the  thing  intrusted  to  him. 

Independently  of  this  general  reasoning,  there  are  two 
special  grounds  on  which  it  appears  to  me  that  such  a 
condition  as  the  present  cannot  be  upheld.  In  the  first 
place,  it  is  to  be  observed  that  in  this  contract,  as  indeed 
in  all  the  others  of  a  like  character  which  have  come  un- 
der discussion,  no  exception  is  made  in  respect  of  loss 
or  injury  arising  from  felonious  acts  by  the  company's 
servants.  But  the  Legislature,  in  giving  the  carrier  the 
large  protection  afforded  by  the  Carriers  Act,  thought  it 
right  to  make  a  special  exception  in  this  particular.  We 
have  here,  it  seems  to  me,  a  statutory  exposition  of  the 
degree  of  protection  which  the  Legislature  has  thought 
should,  under  special  circumstances,  be  afforded  to  the 
carrier.     The  present  stipulation  goes  farther,  and  if  not 
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bad  on  general  grounds^  as  I  undoubtedly  think  it  iB,       1803. 
must,  I  conceive,  be  held  bad  on  this.    Again^  it  should       Peek 
be  borne  in  mind  that  the  Carriers  Act  had  reference  to  Korth'staf- 
cases  in  which  the  carrier  was  at  liberty  to  fix  his  own    fordshirb 
rate  of  charge,  whereas  railway  companies,  by  the  Acts     Comfant. 
by  which  they  are  constituted  or  regulated,  are  limited  to 
fixed  and  specified  rates.    But  if  the  principle  upon  which 
the  present  condition  is  contended  for  be  good,  it  would 
be  competent  to  railway  companies  to  superadd  to  the 
maximum  rate  allowed  by  their  Acts,  an  extra  sum  for 
insurance.    I  cannot  think  that,  where  no  such  power  is 
giren  by  special  enactment,  this  can  be  a  reasonable  pro- 
ceeding.   Being  for  these  reasons  clearly  of  opinion  that 
this  condition  is  unreasonable,  it  follows  as  a  necessary 
consequence,  that  in  my  opinion  the  Plaintiff  is  entitled 
to  judgment  on  the  5th  plea. 

The  question  on  the  4th  plea  remuns  to  be  disposed  of. 
As  to  this,  I  am  inclined  to  concur  with  the  majority  of 
the  Comrt  of  Exchequer  Chamber  in  thinking  that  the 
correspondence  between  the  parties  amounted  in  effect  to 
a  signed  contract;  but  I  am  nevertheless  of  opinion  that 
the  Plaintiff  is  entitled  to  judgment.  The  judgment  of 
the  Court  of  Exchequer  Chamber,  if  I  understand  it 
rightly,  is  based  on  the  assumption  that,  provided  there 
be  a  special  contract  signed  between  the  parties,  the  lead- 
ing enactment  of  the  7th  section,  whereby  a  condition  for 
immunity  in  respect  of  negligence,  unless  reasonable,  is 
rendered  inoperative,  no  longer  applies.  This  position  ap- 
pears to  me  to  be  altogether  imwarranted.  In  the  first 
place,  it  assmnes  that  the  last  proviso  but  one  in  section  7 
is  a  substantive  enactment ;  whereas  to  my  mind  it  is  quite 
plain  that  this  proviso  is  itself  only  a  proviso  on  the  first 
[m>viso  of  the  section.  In  the  second  place,  it  assumes, 
I  think  quite  as  unwarrantably,  that  this  penultimate  pro- 
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1863.        viso  authorises  a  condition  for  immunity  in  respect  of 

Pbsk       negligence  in  a  signed  contract;  thereby  converting  a 

North'  Stav-  ^^^^^S  provision  into  an  enabling  one^  a  negative  pro- 

F0RD6HIRE    visiou  iuto  au  affirmative  one,  reading  the  enactment  that 

Railway 

CoMPANT.     ^^  special  contract  shall  be  binding  unless  signed  by  the 
LoiTrh-  f    P*^>  ^^  though  it  were  written,  **  A  special  contract,  if 
Justice       signed  hj  the  party,  may  contain  a  condition  for  non- 
ocKBUBN.    liability  in  respect  of  negligence,'*  a  reading  which,  as  it 
seems  to  me,  cannot  be  justified  upon  any  sound  canon 
of  construction.     Moreover  this  reasoning  obviously  in- 
volves this  startling  consequence.     It  ascribes  to  the 
Legislature  the  singular  inconsistency  of  sanctioning  as 
just  and  reasonable  in  a  written  contract  tiiat  which  it  pro- 
hibits as  unjust  and  unreasonable  in  a  verbal  one.    For 
it  is  quite  plain  that  the  leading  enactment  of  section  7 
has  reference  to  actual  contracts.     Not  only  is  the  word 
"  condition "  inconsistent  with  anything  otiier  than  an 
actual  contract,  but  the  enactment  itself,  except  in  the 
case  of  an  actual  contract,  would  have  been  wholly  su- 
perfluous and  uncalled  for.    For,  long  before  the  passing 
of  this  Act,  the  law  had  been  settied  that  no  notice  or 
declaration  on  the  part  of  a  carrier  would  have  the  effect 
of  limiting  his  liability,  unless  it  were  shown  to  have 
been  brought  to  the  knowledge  of  the  other  party,  so  as 
to  afford  proof  of  a  contract  between  them  on  the  terms 
of  the  declaration  or  notice.     And  of  course  such  a  con- 
tract would  be  a  special  one,  as  departing  from  the  ordi- 
nary terms  which  the  law  implies  in  a  bailment  of  tbis 
nature. 

It  is  plain,  therefore,  that  the  leading  enactment  of 
section  7  has  reference  to  special  contracts.  And  tbis 
being  so,  what  possible  ground  can  be  suggested  for 
supposing  that  the  Legislature  intended  to  permit  terms 
in  a  written  contract,  of  which  it  prohibited  the  intro- 
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duction  in  a  parol  one  ?    Unless^  indeed,  it  should  be        1868. 
said  that  that  which  is  unjust  and  unreasonable  in  the        Psek 
one  form  of  contract  becomes  just  and  reasonable  in  the  j^orth'staf- 
other.    But,  independently  of  this  absurdity,  the  cir-     pordshibb 
cumstances  under  which  this  Act  was  passed  show  plainly     Company. 
that  it  never  could  have  been  the  intention  of  Parliament     .  IJchi  f 
to  apply  the  restriction  on  conditions  in  respect  of  negli-       Justice 
gence  to  verbal  contracts  alone.     The  cases  in  the  courts       oc^^iurn. 
of  law  to  which  I  have  before  referred,  down  to  Carr  v. 
The  Lancashire  and  Yorkshire  Railway  Company  (which 
case  led  to  an  appeal  to  the  Legislature,  and  so  to  the 
present  statute),  were  all  cases  in  which  there  had  been 
a  written  special  contract,  signed  by  the  parties.     Yet, 
as  I  have  already  said,  it  was  these  very  cases  which  led 
to  the  statute  which  is  now  under  consideration.     Nor 
could  it  have  escaped  the  attention  of  the  Legislature,  any 
more  than  it  will  that  of  your  Lordships,  that  if  it  were 
open  to  railway  companies  to  render  a  condition  of  this 
kind  effectual  by  making  it  part  of  a  signed  contract, 
the  7th  section  of  this  Act  would  at  once  become  a  dead 
letter.     The  owner  of  goods  who  desires  to  send  them 
by  railway,  being,  as  I  have  before  pointed  out,  in  the 
power  of  the  railway  carrier,  has  no  more  option  as  to 
signing  a  printed  or  written  paper  than  he  has  as  to 
accepting  a  ticket ;  and  we  know  that,  in  practice,  rail- 
way companies  which  seek  to  establish  such  conditions  in- 
sist on  having  the  signature  of  tiie  customer  to  their 
terms.     A  farther  inconvenience  which  would  arise  from 
reading  the  proviso  in  question  as  a  substantive  enact- 
ment, instead  of  as  a  qualification  of  the  first  proviso,  is 
that  it  would  then  embrace  all  special  contracts  whereby 
railway  companies  sought   to    Umit  tiieir  common  law 
liability  as  insurers.     Yet  it  is  plain  that  the  section 
never  was  intended  to  apply  to  the  latter  contracts,  or  to 
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fetter  the  power  of  the  companies  to  limit  their  liabQitj 
otherwise  than  in  respect  of  negligence. 

On  the  other  hand^  if  the  penultimate  proviso  of  the 
section  be  read^  as  it  seems  to  me  it  should  be  read^  as 
being  itself  a  proviso  on  the  first,  none  of  these  anoma- 
lies and  inconveniences  arises,  and  the  section  with  its 
provisoes  becomes  a  consistent  and  intelli^ble  whole. 
We  haye  first  the  leading  enactment  of  the  section  with 
its  first  proviso,  rendering  in  general  terms  stipulaiaona 
for  non-liability  in  case  of  neglect  in  contracts  (whether 
verbal  or  written)  inoperative,  unless  they  be  such  as  a 
court  or  judge  shall  deem  just  and  reasonable ;  after 
which  we  have  the  farther  provision  that  contracts  into 
which  such  stipulations  are  introduced  (and  which  there- 
by necessarily  become  special  contracts)  shall  still  not  be 
binding,  unless  signed  by  the  parties  to  be  afiected  by 
them.    A  reason  for  which  latter  provision  is  readily  to 
be  found  in  the  fact  that  conditions  of  this  nature,  being 
often  printed  in  small  characters  on  the  back  of  receipts 
and  tickets,  might  easily  be  overlooked  by  parties  de- 
livering goods  at  railway  stations ;  whence  injustice,  or 
at  all  events  undesirable  litigation,  might  frequently 
arise.     I  see  nothing  in  the  language  of  the  proviso  in- 
consistent with  the  view  I  have  here  suggested.    On  the 
contrary,  referring  to  '*  special  contracts  respecting  the 
receiving,  forwarding,  and  delivering  of  goods  or  things 
as  aforesaid,^*  it  may  fairly  be  taken  to  relate  to  the 
special  contracts  referred  to  in  the  earlier  part  of  the 
section.    It  is  true  this  proviso  is  separated  from  the  one 
with  which  I  would  connect  it  by  two  other  provisoes; 
but  these,  like  itself,  are  also  provisoes  on  the  first  pro- 
viso,   and,  as  they  too  relate  to  special  contracts,  the 
succeeding   proviso,  the  one  now  under  consideration, 
would  apply  to  them  also.     There  can  be  no  doubt  that 
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this  statute  is  singularly  ill  drawn  and  confused,  but  the 
view  I  take  of  it  appears  to  me  to  be  not  only  a  reasonable 
one,  but  the  only  one  by  which  the  protection  which  the 
liCgislature  intended  to  afford  to  the  public  can  be  insured. 

If  the  view  I  take  of  this  proviso  be  the  right  one,  it 
follows  that  the  Pldntiff  is  entitled  to  judgment  on  the 
fourth  plea.  The  plea  would  be  bad  as  not  setting  forth 
this  condition,  and  averring  it  to  be  just  and  reasonable ; 
or,  if  it  had  contained  such  an  averment,  the  Defendants 
must,  on  the  hypothesis  on  which  tiiis  part  of  the  case 
stands,  have  been  defeated  on  the  fact. 

In  conclusion,  I  must  observe  that  I  should  have  had 
greater  hesitation  in  expressing  so  decided  an  opinion  in 
opposition  to  that  of  the  Court  of  Exchequer  Chamber 
in  this  case,  were  it  not  that  the  view  I  have  the  honour 
to  submit  to  your  Lordships  is  in  precise  conformity  with 
the  judgment  of  the  Court  of  Exchequer  Chamber  in 
the  prior  case  of  McManus  v.  The  Lancashire  and  York- 
shire Railway  Company  (A).  In  that  case  a  paper  con- 
taining the  conditions  had  been  signed,  and  the  same 
point,  therefore,  as  it  appears  to  me,  arose  as  presents 
itself  in  the  present  case.  I  should  have  conceived  that 
such  prior  decision  would  have  been  binding  until  re- 
versed by  your  Lordships.  In  this  conflict  of  authority^ 
I  can  only  say  that,  in  my  humble  judgment,  the  earlier 
decision  was  the  sounder  and  better  one,  and  I  shall  con- 
tinue so  to  think  unless  your  Lordships  shall  be  pleased 
otherwise  to  decide. 

For  these  reasons,  I  answer  the  first  question  put  by 
your  Lordships  in  the  negative,  and  the  second  and  third 
in  the  affirmative. 
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1863.  The  Lord  Chancellor  (Lord  Weitbury) : 

28  July.         My  Lords,  this  is  a  question  of  great  interest  to  the 

Pekk        community  at  large,  and  of  special  importance  to  the 

N     h'st    -  ^^^^7  companies.  We  are  much  indebted  to  the  learned 

FORDSHiRB    judgcs  for  thc  elaborate  opinions  which  they  have  given 

CoiiPAifT.     ^  ^^  ^^^^'     ^  regret  that  those  opinions  are  much  at 

yariance  with  one  another.    I  attribute  that  difference  of 

opinion  to  the  conflicting  decisions  upon  this  subject; 

but,  with  deference,  I  cannot  believe  that  there  is  in  the 

matter  itself  any  very  serious  difficulty. 

The  question  depends  almost  entirely  upon  the  con- 
struction to  be  ^ven  to  the  seventh  section  of  the  Bailr 
way  and  Canal  Traffic  Act,  passed  in  the  year  1854. 
My  Lords,  I  concur  entirely  with  the  interpretation  put 
upon  that  section  by  Lord  Chief  Justice  Jervts  in  the 
case  of  Simons  v.  The  Great  Western  Railway  Cam" 
pany  (f).  I  think  that  the  true  construction  of  that 
section  may  be  expressed  in  a  few  words.  I  take  it  to 
be  equivalent  to  a  simple  enactment  that  no  general 
notice  given  by  a  railway  company  shall  be  valid  in  law 
for  the  purpose  of  limiting  the  common  law  liability  of 
the  companies  as  carriers.  Such  common  law  liability 
may  be  limited  by  such  conditions  as  the  Court  or  judge 
shall  determine  to  be  just  and  reasonable ;  but  with  this 
proviso,  that  any  such  condition  so  limiting  the  liability 
of  the  company  shall  be  embodied  in  a  special  contract 
in  writing  between  the  company  and  the  owner  or  per- 
son delivering  the  goods  to  the  company,  and  which  con- 
tract in  writing  shall  be  signed  by  such  owner  or  person. 
It  is  true  that  the  section  is  expressed  in  a  confused 
manner,  but  those  conclusions,  I  think,  are  plainly  de- 

(0  18  Com.  B.  Rtp.  805,  829. 
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ducible  from  the  cumbrous  language  which  is  there  em-        }^* 
ployed.  P»KK 

The  first  pointy  therefore^  which  arises  in  the  present  North' Staf< 
case  is  this:  Is  the  condition  on  which  the  company  in    '^^^^* 
the  present  appeal  rests  its  defence  a  just  and  reasonable     Compamy. 
condition  ? 

It  is  important^  in  the  first  place,  to  observe,  that  not 
only  does  the  section  of  the  Act  of  Parliament  to  which 
I  have  referred  declare  that  the  general  conditions  shall 
be  invalid  so  &r  as  they  seek  to  afiect  the  common  law 
liability  of  railway  companies  as  carriers,  but  the  words 
expressly  state  that  any  condition  having  for  its  object  to 
reUeve  a  company  from  liabiHty  occasioned  by  the  neglect 
or  default  of  such  company  shall  be  null  and  void.  Now 
if  the  present  condition  had  been  embodied  in  a  contract 
between  the  company  and  the  owner  of  the  goods  deli- 
vered to  be  carried  by  that  company,  the  necessary  effect 
of  such  a  contract  would  be,  that  it  would  exempt  the 
company  from  responsibility  for  injury,  however  caused, 
including  therefore  gross  negligence  and  even  fraud  or 
dishonesty  on  the  part  of  the  servants  of  the  company. 
For  the  condition  is  expressed  without  any  limitation  or 
exception. 

I  am  therefore,  in  the  first  place,  clearly  of  opinion, 
diat  the  condition  insisted  upon  by  the  company,  even  if 
it  had  been  duly  embodied  in  a  special  contract  between 
the  parties  to  this  appeal,  is  a  condition  which  it  would 
have  been  the  duty  of  a  court  or  judge  to  hold  to  be 
neither  just  nor  reasonable. 

The  effect,  therefore,  of  this  view  of  the  case  would  be, 
that  the  Plaintiff  Peek,  in  the  Court  below,  would  be 
entitled  to  a  verdict  upon  the  fifth  plea,  for  the  fifth  plea 
depends  entirely  upon  the  averment  that  the  condition 
was  just  and  reasonable. 
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1863.  But,  my  Lords,  it  ia  not  only  neoessary  that  the  condi- 

Pebk        tion  should  be  just  and  reasonable,  but  it  is  also  neoes- 
NoRTH '  Stav-  '^^^f  ^  I  ^^®  already  observed,  that  it  should  be  em- 
F0RD6HIRB     bodlod  iu  a  special  contract  in  writing,  signed  by  the 
Company,      owner  of  the  goods,  or  the  person  delivering  the  goods. 
And  the  second  question  that  arises  (although  in  truth 
the  first  point  would  dispose  of  the  whole  case),  is  whether 
there  does  exist  in  this  case   any   special  contract  in 
writing,  embodying  the  condition,  ragned  by  the  owner 
of  the  goods,  or  the  person  delivering  the  goods.     It  is 
insisted  by  the  Plaintiff  that  that  requisilion  of  the  statute 
is  answered  and  fulfilled  by  the  letter  of  the  1st  of 
August  1857 ;  it  is  contended  by  the  company  that  the 
words  which  are  found  in  that  letter,  ''not  insured,"  do 
refer  to  and  incorporate  the  condition.     I  am  dearly  of 
opinion,  that  there  is  no  foundation  for  that  contention  on 
their  part,  and  I  am  also  of  opinion  that  it  is  not  compe- 
tent, by  any  description  or  parol  evidence,  so  to  interpret 
the  words  ''  not  insured,"  as  to  embody  or  incorporate  the 
condition  itself  into  the  letter,  and  thereby  make  it  i 
special  contract  in  writing.      Such  special  contract  in 
writing,  signed  by  the  party  delivering  the  goods,  mnat 
itself,  either  in  terms  or  by  distinct  reference,  set  out  or 
embody  the  condition  in  question.     But  I  am  of  opinion, 
that  those  words  ''not  insured"  do  not  refer  to  the 
written  condition,  or  afford  any  ground  upon  which  the 
written  condition  can  be  regarded  as  incorporated  with 
the  letter.    In  order  to  embody  in  the  letter  any  other 
document,  or  memorandum,  or  instrument  in  writing,  00 
as  to  make  it  part  of  a  special  contract  contained  in  thit 
letter,  the  letter  must  either  set  out  the  writing  referred 
to,  or  so  clearly  and  definitely  refer  to  the  writing  that 
by  force  of  the  reference  the  writing  itself  becomes  ptrt 
of  the  instrument  it  refers  to. 
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I  am^  therefore^  of  opinion  tliat  even  if  the  condition        1863. 
had  been  just  and  reasonable^  there  would  not  be  found        P^ 
in  the  present  case  any  special  contract  in  writing  suffi-  North  Stav- 
cient  to  answer  the  exigency  of  the  7th  section ;  and  I     ^awniBB 
should  therefore  have  been  of  opinion  that^  in  the  court     C^pant. 
below^  the  Plaintiff  Peek  was  entitled  to  a  verdict  on  the 
fourth  plea.     On  every  ground,  therefore,  my  Lords^  I 
humbly  submit  to  your  Lordships  that  the  judgment 
of  the  Court  of  Exchequer  Chamber  is  wrong,  and  that 
the  Plaintiff  is  entitled  to  a  verdict  upon  the  fourth  and 
fifth  pleas  in  the  action. 

Lord  Cranworth: 

Mj  Lords,  the  question  to  be  decided  by  your  Lord- 
ships on  this  appeal  is,  whether  on  the  issues  joined  on 
the  fourth  and  fifth  pleas,  the  verdict  ought  (considering 
the  enactments  of  the  Carriers  Act,  and  of  the  Bailway 
and  Canal  Traffic  Act,)  to  be  entered  for  the  Plaintiff  or 
the  Defendants. 

The  fourth  plea  is  to  the  following  effect: — [His 
Lordship  read  it,  see  ante,  p.  474.] 

By  the  Carriers  Act,  11  Geo.  4  and  1  Will.  4,  c.  68, 
various  enactments  were  made  regulating  the  rights  and 
duties  of  carriers  in  reference  to  goods  delivered  to  them 
to  be  carried.  And  the  6th  section  provides  that  nothing 
in  the  Act  contained  should  extend  to  annul  or  affect  any 
special  contract  between  the  carrier  and  other  parties 
for  the  conveyance  of  goods. 

Then  came  the  Bailway  and  Canal  Traffic  Act,  17  & 
18  Vict.  c.  31,  on  the  7th  section  of  which  the  present 
question  arises.   [His  Lordship  read  it,  see  ante^  p.  474  n.] 

The  special  contract  referred  to  in  this  proviso  must,  I 
think,  be  a  contract  similar  to  that  which,  by  the  6th 
section  of  the  11  Geo.  4,  and  1  WilL  4,  c.  68,  is  excepted 
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1863.        from  the  general  operation  of  that  Act»  the  only  difference 
Pbbk        being  that,  by  the  express  provision  of  the  later  Act, 
North  Stat-  every  such  special  contract  must  be  ragned  by  the  party 
V0BD6HIRB     delivcrinfic  the  eoods. 

Railway 

CoMPAMT.  The  question  on  the  fourth  plea  is,  whether  there  was 

such  a  contract  in  writing,  signed  by  the  Plaintiff  or  his 
agent,  agreeing  that  the  goods  in  question  should  be 
carried  on  the  terms  stated  in  the  plea,  t.  e.,  that  the  com- 
pany should  not  be  responsible  for  injury  to  them,  unless 
declared  and  insured  according  to  their  value. 

The  only  document  which  can  be  contended  to  be  a 
document  answering  this  description,  is  the  letter  of  the 
1st  of  ^tf^t^^  1857.  This  letter  maybe  taken  to  be  a 
document  signed  by  the  person  delivering  the  goods ;  but 
unless  it  is  apparent  on  the  face  of  it  that  the  person 
signing  it  thereby  agreed  that  the  company  should  not  be 
responsible  for  injury  to  the  goods,  unless  they  were  in- 
sured according  to  their  value,  it  is  not  a  contract  which 
sustains  the  plea.  I  think  it  is  wholly  insufficient  for 
this  purpose.  It  shows  that  the  person  sending  the 
goods  chose  to  send  them  with  the  incidents  attaching  by 
law  to  the  sending  of  them  uninsured ;  but  it  does  not 
show  that  he  agreed  to  a  stipulation  by  the  Defendants, 
that  they  were  to  be  absolved  from  responsibility  by  rea- 
son of  the  goods  being  so  sent;  still  less  that  he  00 
agreed  by  reason  of  their  not  being  insured  according  to 
their  value.  Even  if  it  could  beheld  that  there  is  a  well- 
recognised  distinction  in  the  carrying  trade  between  the 
extent  of  liability  in  the  carriage  of  goods  where  they 
are  insured  and  where  they  are  uninsured,  it  by  no  meaiiB 
follows  that  insurance  must  necessarily  be  according  to 
the  value  of  the  goods.  It  might  be  by  doubling  or 
trebling  the  ordinary  rate  of  charge,  without  reference 
to  the  value  of  the  goods  to  be  carried. 
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It  is  not  necessary  to  consider  whether  there  was  not        1863. 
in  this  case  what  would^  independently  of  the  statute         Pbbk 
requiring  a  signed  contract,  have  amounted  to  a  valid  j^^^^*  g^^^. 
contract  absolving  the  Defendants  from  responsibility  in     FORDsmiui 
consideration  of  their  demanding  only  the  lower  rate  of    ctrnjivr. 
55  s.  per  ton  for  the  goods  carried.     Looking  to  all  which 
had  previously  passed  between  the  Plaintiff's  agent  and 
the  Defendants,  the  jury  might  perhaps  reasonably  come 
to  the  conclusion  that  such  a  contract  had  been  proved ; 
but  that  would  not  be  a  special  contract  in  writing,  such 
as  is  required  by  the  statute.     There  is  no  written  docu- 
ment signed  by  the  person  delivering  the  goods,  either 
stating  the  terms  on  which,  according  to  the  fourth  plea, 
the  marbles  were  to  be  carried,  or  referring  to  any  other 
document  which  on  general  principles  of  law  could  be  re- 
ferred to,  and  which  would  prove  those  terms.     On  these 
grounds,  I  tiiink  the  verdict  ought  to  be  entered  for  the 
Plaintiff  on  the  fourth  plea. 

I  am  farther  of  opinion  that  on  the  fifth  plea  also,  the 
verdict  should  be  entered  for  the  Plaintiff.  That  plea  is 
as  follows: — [His  Lordship  read  it,  see  ante,  p.  475.] 

The  evidence  may  be  taken  to  show  that  the  marbles 
were  delivered  by  the  Plaintiff  to  the  Defendants,  sub- 
ject to  the  condition  that  the  Defendants  would  not  be 
responsible  for  any  injury  to  them,  unless,  in  addition  to 
the  ordinary  charge  of  55  s.  per  ton,  the  Plaintiff  would 
pay,  by  way  of  insurance,  10  per  cent  on  their  value. 
By  the  express  terms  of  the  statute,  no  such  condition  is 
valid  unless  the  judge  is  satisfied  that  it  is  a  just  and  reason- 
able condition.  I  do  not  think  that  there  is  anything  ap- 
pearing on  tiie  special  case  which  ought  to  have  satisfied 
the  judge,  or  by  consequence,  which  now  ought  to  satisfy 
your  Lordships,  that  this  was  such  a  condition.  For 
this  purpose,  I  tiiink  it  was  incumbent  on  tiie  Defendants 
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^^^        to  show  by  evidence,  not  only  that  marbles  were  subject 
P«K       to  more  than  ordinary  risk  when  carried  by  raflway,  but 
North  Staf-  farther,  that  10  per  cent,  on  their  yalue  was  no  more 
Bailwat"     ^^^  *  ^^^  compensation  to  the  carrier  for  that  additional 
CoxPANT.     risk.     Whether  there  is  or  is  not  more  than  ordinary 
risk  in  the  carriage  of  marbles,  .is  a  question  not  of  law 
but  of  &ct,  and  as  to  which  therefore,  a  judge  cannot 
have  any  judicial  knowledge.     I  own  it  is  a  surprise  to 
me  to  learn,  as  a  matter  of  fact,  that  it  is  so.     It  is  ac- 
cording to  the  every  day  experience  of  all  of  us,  that 
goods  of  a  much  more  fragile  nature  than  marbles,  such 
for  instance  as  glass  and  china,  when  properly  packed, 
are  sent  great  distances  both  by  railway  and  by  sea, 
transferred  often  from  a  railway  to  a  ship,  and  thence 
again  to  a  railway,  and  yet  that  they  usually  reach  their 
destination  without  injury.     This  of  course  has  no  bear- 
ing on  the  present  question,  except  so  far  as  it  shows  that 
there  ought  to  have  been  evidence  on  the  point.    But 
even  if  it  had  been  shown  that  there  is  more  than  ordi- 
nary risk  in  the  conveyance  of  marbles,  still  I  think  the 
Defendants  were  bound  to  show  farther,  that  10  percent 
on  the  value  was  no  more  than  a  reasonable  extra  charge. 
If  the  Defendants  are  right  in  their  contention,  they 
could  have  had  no  difficulty  in  establishing  all  which  (if 
uncontradicted)  would  be  necessary ;  some  of  their  own 
servants  would  probably  hare  been  able  to  depose  to  the 
fact  of  additional  risk ;  and  if  it  was  shown  that  1 0  per  cent 
is  the  usual  extra  charge,  that,  if  uncontradicted,  would 
probably  have  been  all  which  the  judge  would  have  re- 
quired. But  in  the  absence  of  any  evidence,  I  cannot  think 
that  the  judge  was  warranted  in  holding  that  the  condition 
was  just  and  reasonable.     The  onus  of  proof,  it  will  be 
observed,  is  on  the  company.  The  Plaintiff  was  not  boond 
to  show  that  the  condition  was  unjust  or  unreasonable. 
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Even,  however,  if  it  had  been  shown  that  an  extra        1863. 
charge  of  10  per  cent  on  their  value  was  no  more  than        Peek 
was  reasonable  by  reason  of  extra  risk,  still  I  think  that  North  Staf- 
the  fifth  plea  was  not  proved,  for  I  do  not  think  that  the     roRDeniRB 
Plaintiff  assented  to  the  condition  in  the  sense  in  which     Compamt. 
such  assent  would  be  understood  after  verdict ;  t.  e.,  I  do 
not  think  that  he  agreed  that  the  goods  should  be  carried 
by  the  Defendants  on  the  terms  that  they  should  be  ab- 
solved from  all  liability  by  reason  of  there  being  no  in- 
surance.    The  fair  interpretation  of  what  passed  was,  in 
my  opinion,  tiiat  the  Plaintiff  sent  tiie  goods  desiring  the 
.^efendants  to  take  them  with  such  liabilities  only  as 
attached  to  them  as  carriers  of  goods  iminsured.    The 
Plaintiff  had  full  notice  of  the  condition  imposed  by  the 
Defendants,  but  I  do  not  interpret  what  he  said  or  did 
as  implying  that  he  agreed  to  send  the  goods   on  the 
terms  embodied  in  that  condition,  but  only  that  having 
notice  of  its  terms,  he  did  not  choose  to  purchase,  on  the 
terms  offered,  the  extra  security  which  would  be  afforded 
by  insurance. 

I  have  not,  in  the  few  observations  which  I  have 
offered  to  your  Lordships,  adverted  specially  to  the 
opinion  of  the  learned  judges  who  assisted  the  House, 
but  this  is  not  because  I  do  not  feel  how  valuable  that 
assistance  has  been.  They  have  differed  in  the  opinions 
which  they  have  delivered  here,  as  they  did  in  the  Courts 
below,  but,  thus  differing,  they  have  presented  the  ques- 
tion in  every  point  of  view,  and  it  is  mainly  on  an  atten- 
tive consideration  of  their  arguments,  that  I  have  formed 
the  opinion  with  which  I  have  troubled  your  Lordships. 

Lord  Wensleyddle : 

"Mj  Lords,  I  am  sure  your  Lordships  are  greatiy  in- 
debted to  the  learned  judges  for  the  extraordinary  pwis 
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any  articles  in  respect  whereof  they  may  not  be  entitlecL        l^ed. 
to  the  protection  of  the  Act,  any  public  notice  made  by        Puk 
them,  and  given  contrary  thereto,  or  anywise  limiting  Noeth'staf- 
such  liability  notwithstanding ;  but  a  subsequent  section     FOBDaHiBB 
(6)  provided  that  nothing  in  the  Act  contained  should     Compant. 
annul,  or  in  anywise  affect,  any  special  contract  between 
such  common  carrier,  or  any  other  parties  for  the  carriage 
of  goods. 

Numerous  subsequent  cases  between  the  years  1832 
and  1854,  established  that  a  carrier  might  make  a  con- 
tract by  notice  limiting  his  responsibility,  even  in  cases 
of  gross  negligence  or  misconduct  At  length,  such 
having  become  frequent,  it  was  suggested  in  the  case  of 
Carr  v.  The  Lancanhire  and  Yorkshire  Railway  Company 
(lit),  that  if  any  inconvenience  should  arise  from  such 
contracts  being  entered  into,  it  was  not  matter  for  the 
interference  of  courts,  but  that  it  must  be  left  to  the 
Legislature,  which  might,  if  it  pleased,  put  a  stop  to  this 
mode  which  the  carriers  had  adopted  to  limit  their  lia- 
bility. 

The  Legislature^  apparentiy5  answered  that  appeal  by 
passing  "  The  Railway  and  Canal  Traffic  Act,  1854  "  (17 
&  18  Vict  c.  31),  and  the  sole  question  is,  what  is  the 
construction  to  be  put  upon  that  ill-penned  Act?  The 
terms  of  the  7th  section  of  the  Act  are  these : — [His  Lord- 
ship read  the  first  part,  see  ante,  p.  474].  Then  it  is  provided 
that  no  greater  damages  should  be  recovered  in  the  case  of 
animals  than  those  mentioned  in  the  Act.  And  then,  at 
the  end  of  the  section,  there  is  this  proviso,  requiring 
every  specific  contract  to  be  signed  by  the  person  deliver- 
ing animals,  articles,  goods,  or  things  for  carriage. 

I  have  considered  these  terms  fully,  and  I  have  satis- 

(«•)  7  Exc.  707. 

VOL.  X.  Q  Q 
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This  being,  as  I  think,  the  true  construction  of  the  l^3« 
statute,  we  have  then  to  decide  the  three  questions  which  Peek 
your  Lordships  have  put  to  the  judges.  North  Staf- 

The  first  question  is,  whether  the  condition  is  a  just  wrdshirb 
and  reasonable  condition,  within  the  true  intent  and  Compant* 
meaning  of  the  17  &  18  Viet  c.  31  ?  And  connected 
with  that  is  the  third  question:  Is  the  Plaintiff  entitled 
to  haye  the  verdict  entered  for  him  on  the  fifth  plea^ 
which  states  that  the  goods  were  carried  on  a  just  and 
reasonable  condition,  made  by  the  Defendants,  and  as^ 
sented  to  by  the  Plaintiff,  that  the  Defendants  should  not 
be  responsible  for  loss  or  injury  to  marbles,  unless  de« 
dared  and  insured  according  to  value,  and  that  the  gooda 
were  marbles,  and  were  not  insured  ? 

What  then  is  the  meaning  of  the  alleged  condition  ? 
Does  it  mean  to  protect  the  company  from  aU  liability, 
however  occasioned?  Or,  is  there  an  implied  excep* 
tion  of  the  default  or  n^lect  of  the  company,  or  its 
servants? 

I  think  it  impossible  to  give  this  construction  to  the 
alleged  condition,  for  the  condition  is  pleaded  in  bar  to 
the  whole  cause  of  action.  The  condition  must  be  proved 
to  apply  to  loss  or  damage  of  every  kind,  in  order  to  sus- 
tain the  plea.  To  be  a  good  plea  in  the  limited  sense,  it 
should  have  been  pleaded  in  bar  to  all,  except  to  that 
part  of  the  damage  which  was  caused  by  the  neglect  or 
default  of  the  company  and  its  servants ;  probably  the 
principal  part  of  the  damage  sustained.  As  the  plea  19 
pleaded,  it  is  imquestionably  meant  as  an  answer  to  the 
whole  damage  sustained* 

In  that  sense,  it  is  quite  clear  that  the  condition  wa» 
unreasonable. 

As  such  marbles  are  liable,  more  than  many  other  goodsy 

VOL.  X.  BR 
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should  not  be  responsible  for  the  loss  or  injnry  to  1863. 
marbles,  unless  declared  and  insured  according  to  their  Peek 
value ;  and  the  goods  were  marbles,  and  not  insured.  North' St af- 

I  am  clearly  of  opinion  that  the  Plaintiff  was  so  enti-  tordshibr 
tied,  for  it  is  perfectly  clear  that  no  special  contract  at  all  Compamt- 
was  entered  into ;  certainly  no  such  a  special  contract  as 
I  think  the  statute  requires,  that  is  a  contract  for  the 
receiving,  carrying,  or  delivery  of  these  goods,  signed  by 
the  Plaintiff  or  the  party  delivering  such  goods  for  car- 
riage. There  was  no  contract,  in  truth,  for  the  carriage 
of  the  marbles  on  any  special  terms*  The  correspon- 
dence between  Mr.  Corden  and  Mr.  Meigh  about  sending 
these  marbles  ultimately  comes  to  this,  that  they  were 
to  be  sent  without  any  special  terms  at  all,  but  were 
delivered  in  the  ordinary  way  to  the  Defendants  as 
earners,  subject  to  their  ordinary  liabilities  as  such. 

The  fifth  plea  is  that  the  goods  were  carried  subject  to 
a  just  and  reasonable  condition,  made  by  the  Defendants 
and  assented  to  by  the  Plaintiff,  that  the  Defendants  should 
not  be  responsible  for  the  loss  or  injury  to  the  marbles 
unless  declared  and  insured  according  to  their  value, 
and  that  the  goods  were  marbles,  and  were  not  insured. 

In  answering  the  former  questions  I  have  already  given 
my  reasons  for  saying  that  this  plea  is  not  proved. 

I  think,  therefcNre,  that  the  judgment  ought  to  be 
reversed. 

Lord  Chelmrford: 

My  Lords,  I  have  the  misfortune  to  differ  with  all  my 
noble  and  learned  friends  who  were  present  at  the  hearing 
of  the  appeal.  When  I  found  that  this  was  likely  to  be 
the  case,  I  thought  it  right  to  reconsider  carefully  the 
grounds  of  the  opinion  which  I  had  formed,  in  order  to 
discover  the  error  into  which  I  was  satisfied  I  must  have 
fallen.     But  though  I  have  sought  for  reasons  I  have  not 
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18a3w        been  able  to  find  any  which  are  sufficiently  satisfactory 
Peek        to  my  own  mind  to  lead  me  to  adopt  the  conclusions  at 
North  Staf-  ^^^^^  ^7  noble  and  learned  friends  have  arrived.    My 
FORDSHiRs     only  consolation  is,  that  if  I  err  in  judgment  in  this  case 
Company-     niy  error  is  countenanced  by  many  judges  of  great  learn- 
ing and  ability* 

At  the  outset  of   this    enquiry  the    question    arises 
whether  your  Lordships  concur  in  the  opinion  of  Lord 
Chief  Justice  Jervis  and  the  Court  of  Common  Pleas,  in 
Simons  v.   Great   Western    Company ^  and    The   London 
and  North    Western  Railway  Company  v.   Dunham  {p\ 
and  the  judgment  of  the  Court  of  Exchequer  Chamber 
in  M^Manus  v.  Lancashire  and  Yorkshire  Railway  Cant' 
pany  (j>\  decided  after  the  judgment  of  the  Queen's 
Bench  in  the  present  case,  but  before  the  argument  in 
the  Exchequer  Chamber,  where  tlie  counsel  for  the  com- 
pany was  compelled  to  abandon  the  fifth  plea  in  conse- 
quence of  that  decision.     If  those  two  cases  were  rightly 
decided  the  judgment  of  the  Exchequer  Chamber  under 
consideration  cannot  be  supported.     In  the  case  decided 
in  the  Common  Pleas,  Lord  Chief  Justice  Jervis,  in  sum-' 
ming  up  his  examination  of  the  statute  of  17  &  18  l^eL 
G.  31,  said,  "  The  result  seems  to  be  this :  a  general  notice 
IS  void,  but  the  company  may  make  special  contracts  with 
their  customers,  provided  they  are  just  and  reasonable, 
and  signed ;  and  whereas  the  monopoly  created  by  rail- 
way companies  compels  the  public  to  employ  them  in  the 
conveyance  of  their  goods,  the  Legislature  have  thought 
fit  to  impose  the  fartlver  security  that  the  Court  shall  sec 
that  the  condition  or  special  contract  is  just  and  reason- 
able." In  M^Manus  v.  Lancashire  and  Yorkshire  Bailway 
Company y  the  same  view  of  the  statute  was  taken,  the 
Exchequer  Chamber  in  effect  deciding  that  there  was  no 

(o)  18  Com.  Ben.  Rep.  829.  (p)  4  HurL&  N.  327. 
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difference   between  notices,  conditions,  or   declarations         1^68. 
made  and  given  by  a  railway  company  and  special  con-         Peek 
tracts  entered  into  with  them;  but  that  all,  without  dis-  NortiT  Staf- 
tinction,  must  be  signed,  and  must  be  such  as  the  judge,     fordbhibb 
before  whom  any  question  relating  to  them  may  be  tried,      Compani. 
shall  adjudge  to  be  just  and  reasonable. 

In  two  prior  cases.  Wise  v.  TTie  Great  Western  Rail- 
way  Company  (q)  and  Pardington  v.  South  Wales  Railway 
Company  (r)  the  judges  of  the  Court  of  Exchequer  ap- 
peared to  consider  the  provisions  in  the  statute  as  to 
notices  and  conditions  to  be  distinct  from  those  relating 
to  special  contracts. 

In  order  to  determine  the  correct  interpretation  of  the 
Act,  it  is  necessary  to  consider  shortly  the  previous  state 
of  the  law.  Before  the  passing  of  the  Carriers  Act,  11 
Oeo.  4,  and  1  Will.  4,  c.  68,  carriers  had  been  in  the  habit 
for  a  long  course  of  years  of  protecting  themselves  against 
their  extensive  common  law  liability  by  means  of  general 
notices.  These  notices  afforded  them  no  protection  unless 
they  were  brought  home  to  the  knowledge  of  the  cus- 
tomer ;  but  when  so  known  they  entered  into  and  formed 
part  of  the  terms  upon  which  the  goods  were  to  be  carried 
in  each  particular  case.  But  besides  these  notices,  upon 
the  mere  knowledge  of  which  the  terms  of  carriage  were 
fixed  between  the  parties,  it  was  always  open  to  the 
carrier  and  the  owner  of  goods  to  enter  into  special  agree- 
ments with  respect  to  their  carriage. 

This  distinction  between  notices  and  agreements,  is  re- 
cognised by  the  Carriers  Act ;  for,  while  it  excludes  the 
liability  of  carriers  for  the  loss  of  certain  goods  above 
the  value  of  10  /.  except  upon  certain  terms,  and  pre- 
vents the  limitation  of  their  liability  for  any  other  goods 

(y)  1  HurL  &  N.  63.  (r)  Id.  392. 
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enoned  by  the  neglect  or  default  of  themselves  or  of  their         1863. 
servants,  notwithstanding  any  notice,  condition,  or  decla-        Peek 
ration  made  and  given  by  them  contrary  thereto,  and  it  North  Staf- 
declares  "  every  snch  notice,  condition,  or  declaration  to     fordshibb 

Railway 

be  null  and  void."  Having  thus  protected  the  public  by  Cokpamy. 
preventing  the  companies  relieving  themselves  from  lia- 
bility for  negligence  by  a  notice,  condition  or  declaration, 
the  section  proceeds  to  provide  for  the  case  of  conditions 
imposed  by  companies  upon  the  receiving,  forwarding, 
and  delivering  of  goods ;  and  having  an  eye  to  the  deci- 
sions which  had  determined  that  a  notice  delivered  to 
the  owner  of  goods,  and  assented  to  by  him,  amounted 
to  a  contract  as  to  the  terms  of  carriage,  and  knowing 
that  the  assent  which  is  supposed  to  be  given  at  the  time 
of  the  delivery  of  the  goods,  is  often  without  any  actual 
knowledge  of  the  conditions  contained  in  the  delivery 
ticket,  it  provides  that  only  such  conditions  shall  be  made 
(that  is,  shall  enter  into  the  terms  of  the  contract),  '^  as 
shall  be  adjudged  by  the  court  or  judge  before  whom  any 
question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable."  The  section  having  thus  provided  fully 
against  limitation  of  liability  by  notices  or  conditions 
(which  are  evidently  used  as  synonymous  expresnond), 
in  one  case  absolutely  prohibiting  them,  in  the  other  sub- 
mitting their  reasonableness  to  the  judgment  of  the 
judge,  provides,  by  one  of  its  many  provisoes,  that  no 
special  contract  between  such  company  and  any  other 
parties,  shall  be  binding  upon  or  affect  any  such  party, 
unless  the  same  be  signed  by  him  or  by  the  person  de- 
livering such  animals,  articles,  goods  or  things  respectively 
for  carriage. 

I  have  no  doubt  (and  here  I  have  tiie  concurrence  of 
my  noble  and  learned  friend  Lord  Cranworth)  that  the 
special  contract  intended  by  this  proviso  is  the  same  de- 
li K  4 
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1863.         scnptlon  of   contract  which  is  mentioned  in  the  6th 
Peek        section  of  the  11  Geo.  4,  and  1  Will.  4,  c  68  (which  Act 
NooTH  Staf-  '^y  *^®  ^®^  nQnt  proviso  in  this  7th  section  is  to  be  in 
poBDsuiRE     force),  with  this  additional  provision,  tiiat  the  special 
CoMPAMT*     contract  shall  not  be  binding  unless  signed.     I  suppose 
it  may  be  assumed  that  under  the  11  Geo.  4,  and  1  Will  4, 
the  carriers  were  at  liberty  to  make  special  contracts 
with  the  owners  of  goods  upon  any  terms  of  carriage 
that  might  be  mutually  arranged  between  them.     If  so, 
and  the  special  contracts  contemplated  in  the  two  Acts 
are  of  the  same  description,  what  is  there  in  the  7th 
section  of  the  latter  Act  to  deprive  the  parties  of  their 
liberty  to  agree  upon  their  own  terms,  unless  a  court  or 
Judge  AaeXl  adjudge  them  not  to  be  just  and  reasonable  ? 
The  Appellant    contends  for  a  construction  of  this 
rather  complicated  and  involved  section,  which  would 
leave  no  distinction  between  notices,  conditions,  or  decla- 
rations, and  special  contracts,  but  would  require  that 
notices,  &c.,  should  be  signed,  and  that  special  contracts 
should,  in  the  opinion  of  the  judge,  be  just  and  reason- 
able.     I  cannot  accede  to  this  interpretation  of  the 
section.     I  find  a  marked  distinction  in  terms  between 
the  two  spedes  of  engagements,  and  I  must  suppose  that 
the  Legislature  intended  something  different  by  their 
difference  of  language.     Nor  can  I  perceive  anything 
unreasonable  in  supposing  that  the  Legislature  meant  to 
apply  a  different  rule  to  notices  and  to  special  contracts. 
It  might  be  very  inconvenient,  when  goods  are  to  be 
sent  by  railway,  if  the  terms  on  which  they  are  to  be 
carried  are  ordinary  and  reasonable,  to  require  that  ft 
contract  should  be  signed  upon  each  occasion,  the  owner 
of  the   goods  being  sufficiently  protected  against  any 
surprise,  or  the  imposition  of  hard  terms  by  interposing 
ihc  judgment  of  the  judge  as  to  their  unreasonableness. 
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But  it  is  quite  a  new  principle  that  parties  are  to  be        1B63. 
debarred  from  making  contracts  for  themselves^  not  being        Peek 
contrary  to  law,  nor  to  public  policy,  because  the  un-  North  '  St af- 
eertain  opinion  q£  some  judge  who  accidentally  has  to     fordbhibe 
try  any  question  relating  to  them  should  adjudge  them     Cokpart. 
not  to  be  just  and  reasonable.     I  venture  to  think  that 
the  best  test  of  the  reasonableness  of  the  contract  is  not 
the  occasional  opinion  of  the  judge  who  happens  to  pre- 
side in  court  when  the  contract  is  in  question,  but  of  the 
parties  who  have  deliberately  chosen  to  enter  into  it 

Why,  if  owners  are  willing,  upon  terms  which  they 
consider  advantageous  to  themselves,  to  undertake  the 
risk  of  all  goods  sent  by  railway,  even  including  the 
negligence  of  servants  of  the  company,  and  agree  with 
the  company  to  bind  one  another  by  a  special  contract 
duly  signed  to  that  effect,  should  a  judge  be  invested 
with  authority  to  say,  Whatever  you  may  think,  I  consider 
your  contract  not  just  and  reasonable,  and  however 
willing  you  may  be  to  be  bound,  I  release  you  from  your 
engagement. 

I  am  of  course  not  intending  to  deny  the  power  of  the 
Legislature  to  impose  any  restrictions,  however  unreason- 
able,  upon  contracts ;  but  I  am  insbting  upon  the  un- 
reasonableness as  a  ground  for  adopting  a  different 
construction  of  the  Act,  if  the  words  are  &irly  capable 
of  it.  Now  it  appears  to  me  that  the  7th  section  is  not 
only  capable  of,  but  demands  a  different  construction 
fit)m  that  which  is  contended  for  by  the  Appellant,  not 
only  from  the  chaoge  of  expression  in  the  different  pro- 
visoes of  the  section,  but  also  from  the  difference  of  the 
subjects  to  which  each  part  of  it  is  applicable.  The 
former  part  is  confined  to  notices  or  conditions  (treating 
these  as  the  same),  and  providing  for  them  in  every  case, 
by  declaring  a  certain  class  of  them  to  be  null  and  void. 
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strued  as  if  there  had  been  an  exception  of  the  default  1863. 
or  neglect  of  the  Defendants  or  their  servants^  which  Psek 
exception  I  think  the  Act  itself  would  engraft  upon  the  North' Stap- 

condition.     And  with  this  reasonaUe  (not  to  say  neces-     fordshibe 

Railway 
sary)  limitation  of  the  generality  of  its  terms,  the  condi-     CoMPAifY. 

tion  appears  to  be  unobjectionable. 

I  think  that  the  special  contract  alleged  in  the  fourth 
plea  was  established  by  the  evidence,  and  that  the  De- 
fendants were  entitled  to  the  verdict  upon  that  plea. 
The  letter  of  the  1st  August  1857,  directs  the  Defendants 
to  forward  the  cases  of  marble,  '^not  insured.'^  Those 
words  are  not  self-interpreting,  but  require  some  explana- 
tion to  ascertain  their  particular  meaning  between  the 
parties.  I  think  that  the  previous  correspondence  might 
be  resorted  to  to  furnish  this  explanation,  although  the 
letter  in  question  contains  no  reference  to  it.  It  seems  to 
me  to  fall  exactly  within  the  principle  stated  with  so 
much  clearness  by  Sir  James  Wigram  in  his  admirable 
treatise,  as  it  is  ^^  evidence  which  is  ancillary  only  to  a 
right  understanding  of  the  words  to  which  it  is  applied, 
and  which  is  simply  explanatory  of  the  words  themselves," 
and  not  '^evidence  which  is  applied  to  prove  intention 
itself  as  an  independent  fact."  The  intention  is  clear, 
that  the  goods  shall  be  carried  ^'  uninsured."  What  this 
means  is  explained  by  the  notices  which  were  delivered 
to  Mr.  Meighy  containing  the  condition  as  to  the  respon- 
sibility of  the  Defendants,  upon  the  footing  of  which  all 
the  subsequent  correspondence  proceeded.  The  corres- 
pondence cannot  be  used  as  a  part  of  the  agreement,  as 
there  is  no  reference  to  it  in  the  letter  which  accompanied 
the  delivery  of  the  goods,  but  that  letter  constitutes 
the  agreement,  and  with  the  explanatory  aid  of  the  corres- 
pondence, is  rendered  complete  in  itself. 

It  will  be  collected  from  what  I  have  already  said. 
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W.  C.  Wentwobth         -        -        -    Appellant.  1864. 

J.  C.  Lloyd  and  Others  -        -        -    Respondents.  j^P^^'  f^\ 

There  is  no  presumption  of  fact  to  be  made  agi^nst  a  party  who  en-  Evidenee. 

foi  ce3  the  role  against  the  disclosare,  by  his  solicitor,  of  knowledge  Professional 

professionally  acquired.    Per  Lord  Chelmsford*  Ssert^. 

Armory  v.  DelamirU  (Strange,  505)  does  not  apply  to  such  a  case. 


In  this  case  a  suit  had  been  instituted  by  the  Appel- 
lant to  set  aside  a  sale  of  certain  estates  and  other  pro- 
perty formerly  belonging  to  him  in  New  South  ffales, 
which  sale  was  made  on  his  behalf  by  one  of  the  Respon- 
dents to  the  others  of  them,  and  the  Appellant  impeached 
the  fairness  of  the  transaction.    The  case  was  heard  before 
the  Master  of  the  Rolls,  who  in  September  1863  directed  the 
bill  to  be  dismissed.    Evidence  had  been  taken  in  Sydney, 
and  one  of  the  witnesses  was  a  Mr.  Wright,  who  had  acted 
for  some  years  as  the  Appellant's  solicitor  in  the  colony. 
Mr.  Wrinht  was  asked  a  question,  the  answer  to  which 
was  prevented  from  being  given  by  an  objection  founded 
on  the  fact  that  he  had  acquired  his  knowledge  through  his 
professional  employment.     In  commenting  upon  the  case 
the  Master  of  the  Rolls  said,  "  Mr.  Wright  is  asked  tliis 
question,  *  Did  Mr.  Wentworth  ever  say  anything  to  you 
on  the  subject  of  any  of  his  dealings  with  Mr.  Mortf^ 
Before  the  answer  was  given  the  Plaintiff  interposed  with 
this  question,  *  Were  those  communications  between  me 
and  you    professional?'      To  which    Mr.    Wright  said, 
*  They  were.'     And  the  counsel  for  Mr.  Lloyd  of  course 
did  not  press  his  question  or  obtain  any  answer.     The 
Plaintiff  no  doubt  had  a  right  to  prevent  Mr.   Wright 
from  stating  what  the  Plaintiff  had  told  him  about  Mr, 
Mort.     It  is  the  client's  privilege  to  prevent  the  solicitor 
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18G4.  from  divulging  confidential  communications.  But  if  the 
Wbmtwobth  client  chooses  to  adopt  this  conduct^  he  must  be  subject  to 
Lloyd  *^®  ^"^^  ^^  down  in  Armory  v.  Delamirie  (a),  where 
and  Others*  tiie  keeping  back  of  evidence  must  be  taken  most  strongly 
against  the  person  who  does  so.  When  I  say  this  I  wish 
to  distinguish  between  the  case  of  tiie  suppression  of  evi- 
dence by  a  witness^  and  the  case  where  he  declines  to 
answer  the  question  on  the  ground  tiiat  he  is  not  bound 
to  criminate  himself;  in  which  case  no  presumption  of 
guilt  can  be  fairly  drawn  from  his  refusal  to  answer,  or 
the  privilege  would  be  at  once  destroyed.  This  is  no 
case  of  crimination.  By  the  terms  of  the  obligation  he  is 
under  in  this  suit  he  is  bound  to  supply  every  species  of 
evidence,  written  or  parol,  that  he  can,  and  I  must  treat 
his  refusal  to  allow  a  witness  to  answer  a  question  in  the 
same  light  as  if  he  had  kept  a  material  witness  out  of  the 
way,  or  refused  or  prevented  the  production  of  a  docu- 
ment in  his  possession.'* 

The  Lord  Chancellor  (Lord  Westbury),  on  the  merits 
of  the  case,  moved  to  affirm  the  judgment  of  the  Court 
below  (J). 

Lord  Chelmsford  concurred ;  and  with  reference  to  ex- 
cluding evidence,  on  the  ground  that  the  knowledge  of 
the  facts  inquired  into  had  been  professionally  obtamed, 
said.  The  use  which  the  Master  of  the  Rolls  made  of  the 
exercise  of  the  Plaintiff's  right  to  prevent  the  disclosure 
of  confidential  communications  seems  to  me  so  entirely 
at  variance  with  principle,  and  so  utterly  in  contradiction 
to  the  well-known  and  invariably  recognised  privily 
of  professional  confidence,  that  I  cannot  pass  it  by  in 

(a)  Str.  505. 

(6)  The  Counsel  for  the  Appellant  were  the  AUom^  Gensrai,  Mr. 
Saidhgate^  and  Mr.  Surrage ;  for  the  Respondents,  Mr.  Boll,  Sir 
H.  CMnw,  Mr.  Baggallayy  Mr.  Diekimon^  and  Mr.  Erskme. 
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silence ;  and,  without  dwelling  upon  the  contrasted  case,  1864. 
I  think  it  would  be  found  upon  examination  that  the  Wbmtworth 
presumptions  in  the  two  instances  to  which  his  Honor  Lloyd 
referred,  are  exactly  the  reverse  of  what  he  assumed  ""^  Othen. 
them  to  be.  I  confess  that  I  am  unable  to  conceive  the 
analogy  between  a  client  closing  the  mouth  of  his 
solicitor  upon  a  question  as  to  professional  conununica* 
tions,  and  the  conduct  of  the  jeweller  in  Armory  y. 
Delamiriey  who,  upon  a  mounted  jewel  which  had  been 
found  being  brought  to  him,  took  out  the  stones  and 
returned  the  empty  socket  to  the  finder,  and  not  produc- 
ing the  jewel  at  the  trial  of  the  action  brought  to  recover 
its  value,  was  made  to  pay  in  damages  the  value  of  a 
jewel  of  the  finest  water,  which  would  fit  the  socket,  upon 
the  rule  omnia  prcesumuntur  contra  spoliatorem>  But  a 
person  who  refuses  to  allow  his  solicitor  to  violate  the 
confidence  of  the  professional  relation  cannot  be  regarded 
in  that  odious  light.  The  law  has  so  great  a  regard  to 
the  preservation  of  the  secrecy  of  this  relation,  that  even 
the  party  himself  cannot  be  compelled  to  disclose  his 
own  statements  made  to  his  solicitor  with  reference  to 
professional  business. 

As  Lord  Brougham  says,  when  speaking,  in  Bolton  v. 
The  Corporation  of  Liverpool  (c),  of  the  supposed  right 
to  compel  the  disclosure  of  such  communications,  '^  It  is 
plain  that  the  course  of  justice  must  stop  if  such  a  right 
exists.  No  man  will  dare  to  consult  a  professional  ad* 
viser  with  a  view  to  his  defence,  or  to  the  enforcement  of 
his  rights."  The  exclusion  of  such  evidence  is  for  the 
general  interest  of  the  community,  and  therefore  to  say 
that  when  a  party  refuses  to  permit  professional  confi- 
dence to  be  broken,  everything  must  be  taken  most 

(c)  1  Myl.  &  K.  94,  95. 
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1864.        strongly  against  him,  what  is  it  but  to  deny  him  the  pfo- 
Wentwobth   tection  which,  for  public  purposes,  the  law  affords  him, 
LiI'yd        ^^^  utterly  to  take  away  a  pri\dlege  which  can  thus  only 
and  Others,    be  asserted  to  his  prejudice.     I  have  been  drawn  aside 
from  considering  the  facts  of  this  case  through  an  appre- 
hension that  the  authority  of  the  Jdtxster  of  the  BolU 
might  be  hereafter  asserted  as  establishing  what  appears 
to  me  to  be  a  most  serious  departure  from  the  principles 
of  the  law  of  evidence  applicable  to  professional  confi- 
dence. 
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William  Malcomson   - 
John  O'Dea  &  Othebs 


-  Appellant 

-  Respondents* 


The  soil  of  navigable  tidal  rivers,  so  far  as  the  tide  flows  and  reflows,  is 
primd  facie  in  the  Crown,  and  the  right  of  fishery  therein  is  primd 
Jaeie  in  the  public.  But  the  right  to  exclude  the  public  there- 
from, and  to  create  a  several  fishery,  existed  in  the  Crown,  and 
might,  lawfully,  have  been  exercised  by  the  Crown  before  Magna 
Charta,  and  the  several  fishery  could,  lawfully,  be  afterwards 
made  the  subject  of  grant  by  the  Crown  to  a  private  individual. 

Where  a  grant  of  a  several  fishery  had  been  made  by  the  Crown  to  a 
corporation,  and  rent  received  by  the  Crown  in  respect  thereof  for 
a  long  period  of  time,  the  earliest  grants  describing  it  as  "an 
ancient  inheritance  of  the  Crown,*'  it  was  held  that  the  lawfulness 
of  the  origin  of  the  several  fishery  might  be  presumed. 

There  was  a  dispute  as  to  the  limits  of  the  fishery*  In  an  action 
against  alleged  trespassers,  the  Plaintiff,  the  lessee  of  the  corpora- 
tion, tendered  in  evidence  the  Bill  and  Answer  in  Chancery  in  a 
suit  instituted  a  great  many  years  before  by  another  grantee  of  the 
Crown  against  the  corporation,  and  in  which  the  limits  of  the  alleged 
fishery  were  described : 

Held,  that  as  part  of  the  history  of  the  fishery  and  of  the  claims  made 
to  it,  the  Bill  and  Answer  were  admissible  in  evidence. 

The  Plaintiff  also  tendered  in  evidence  an  "  Assembly  Book,"  be- 
longing to  the  corporation,  dated  in  1676,  and  containing  entrifs 
of  the  rents  due  to  the  corporation  from  its  various  tenants,  among 
which  were  entries  of  rents  paid  in  re^>eet  of  this  fishery : 

Held,  that  the  book  was  admissible  as  an  ancient  document  showing 
the  exercise  of  acts  of  ownership. 

The  Plaintiff  also  tendered  in  evidence,  for  the  purpose  of  showing  the 
meaning  of  a  particular  phrase  in  the  grants,  a  letter  of  license 
from  the  Crown,  in  1676,  to  one  of  its  grantees,  to  aliene  the  sub* 
ject-raatter  of  the  grant : 

Hku>,  that  the  license  was  admissible  fi>r  that  purpose. 


1862. 

July  3,  4, 10, 
11. 

1863. 

February  24. 
July  28. 

Several 

Fiahery, 
NarigMe 

River, 

Crewn  Chant, 

Entries  of 

Pt^^ment  of 

BetU. 

Bill  and 

Answer  in 

Chancery, 

Evidence^ 


William  Malcomson  claimed  to  be  entitled,  under 
«  lease  from  the  Mayor  and  Corporation  of  Limerick,  to 
«i  several  fishery  in  the  River  Shannon,  called  the  Fisher  s 
^Hent,  exteuHng  from  a  place  called  the  Lax  Wear  in  tlie 

VOL.  X.  s  a 
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»ciu  tin  quo  was  a  common  public  fishery  ;   9.  Whether        18C2. 
le  public  had  a  common  prescriptive  right  of  fishing    Malcomson 
lerein;  10.  Whether  the  Defendants  at  the  time^  &c*  had       o'Dsii 
prescriptive  right  of  fishing  therein;  IL  Whether  the    «nd  Othc», 
^plication  to  the  tenth  defence  was  true  in  substance  and 
L  fact;  12.  The  same  as  to  the  replication  to  the  eleventh 
efence;    13.  Whether  the  Defendants  took  awaj  the 
ah^  and  converted  the  same  to  their  own  use;    14. 
Hiether  the  fish  mentioned  in  the  ninth  paragraph  of  the 
edaration  were  the   Plaintifi^s  fish ;  and  15.   Whether 
16  Defendants  were  entitled  to  take  the  fish  on  anj  of 
16  grounds  relied  on  in  the  first  eight  defences. 

The  cause  came  on  for  trial  at  Dublin,  in  February  1858, 
^ore  the  Lord  Chief  Justice  of  the  Court  of  Queen's 
iench  and  a  Special  Jurj. 

There  was  ample  proof  that  the  Plaintiff*  had  title 
nder  the  Corporation  of  Limerich,  and  that  the  De^- 
oidants  had  committed  the  alleged  acts  of  trespass, 
*he  real  questions  were,  whether  the  Crown  had,  in 
ict,  granted  within  the  locus  in  quo  a  several  fishery  to 
16  Mayor  and  Corporation  of  Limerick,  and  whether 
16  Crown  had,  in  law,  power  to  make  such  a  grant. 

The  evidence  was  in  substance  as  follows : — 

An  Inspeximus  Charter,  dated  in  1414,  by  Henry  V., 
^ferring  to  and  confirming  previous  charters  of  Edward 
ad  Johny  and  granting,  among  many  other  things,  *^  the 
rofits  of  a  certain  fishery  which  is  called  '  Lax  Wes.Ty' 
ith  its  appurtenances,  to  the  same  mayor  and  com" 
lonalty  [of  LimericK],  and  their  successors  for  ever.'' 
Iiat  was  confirmed  in  1423  by  Henry  YL  In  1576 
^ueen  Elizabeth  directed  letters  patent  to  issue,  called  a 
Hanty  by  which  she  commissioned  certain  persons  therein 
uned  on  her  behalf,  to  demise  for  twenty-one  years  to 
ae    Edward  Molyneux,  at  a  rent  of   53  s.    4  rf.,   "  the 
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the  sidd  city,  called  the  Lex  Werres  and  Fisher's  Stent, 
with  all  and  singular  their  profits,  &c.,  and  to  have,  hold 
and  enjoy  all  and  singular  franchises,  jurisdictions,  privi- 
l^es,  perambulations,  grounds,  and  waste  pieces  of  land 
called  the  New  Stents  or  New  Extent,  the  wears  called 
Lex  Weers,  gurgites,  Fisher's  Stent,  ingate  and  outgate 
customes,"  &c  Then  came  the  provision  for  the  rent, 
which  was  fixed  at  6  5.  8  cf.  a  year.  There  was  also  a 
charter  of  James  I.  to  the  City  of  Limerick,  confirming 
aU  the  wears  and  fisheries  "  granted  by  us  or  our  pro- 
genitors, Kings  or  Queens,"  of  England. 

13ie  rent  roll  of  James  I.  described  the  rent  payable 
under  the  grant  of  Elizabeth  at  6  s.  S  d.,  and  the  "  in- 
creased rent,  8  s.  10}  d.  in  respect  of  the  weares,  near 
the  City  of  Limerick,  called  the  Fisherstente,  lying  from 
the  Lex  Weare  on  the  east,  as  far  as  the  river  called 
Castle  Connell  on  the  west  (ft)/'    In  1643  a  rent  roll  of 
Charles  I.  described  the  mayor  and  sheriffs  as  ^'  tenants 
of  the  wears  called  the  Fisherstent^^  for  which  they  paid 
6  «•  8  (2.  a  year.     In  the  time  of  the  Commonwealth  a 
commission  was  issued  to  examine  into  these  matters,  and 
the  commissioners  set  the  rent  of  '^  the  Limerick  salmon 
weare  and  nett  fishing  "  at  165  /.  a  year,  and  three  persons, 
named  Playstead,  Bennett,  and  Pawsey,  became  tenants  at 
that  rent     After  the  Restoration,  Sir   George  Prestm 
obtained  a  grant  of  several  fishings  in  Ireland.     The  grant 
recited  that  they  had  fallen  to  the  Crown  by  forfeiture  for 
rebellion ;  and  in  consideration  of  the  eminent  services  of 
Sir  George  Preston,  the  Crown  granted  to  him,  amongst 
other  things,  ^*  all  that  the  fishing  of  pike,  and  salmon,  and 
other  sea  fish,  and  eels,  in  the  great  salmon  wear,  called  the 
Lcur  Wear,  in  the  Biver  Shannon^^  then  describing  their 

(h)  This  was  in  fact  tlie  River  Medidt,  wliich  ran  into  the  Shan" 
lOM,  near  to  Castle  CmndL 
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then  there  was  a  grant  of  the  "  weare,  called  the  Lax 
Weare,  in  the  Kiver  Shannon,^  bounded  on  the  north  by 
the  lands  of  Bancke,  on  the  east  by  Thomas*  Island,  on 
the  Bouth  by  the  lands  of  Corballi/,  and  on  the  west  with 
the  Shannon^  '^  and  all  fishings  in  the  said  weare ;"  but 
notMng  was  said  of  the  Fisher* s  Stent     In  1669  the 
corporation  granted  a  lease  for  one  year  to  Robert  Posey 
of  the  '^  nett  fishings,  fishing  stentes,  and  fishing  courses" 
in  the  Shannon,  "  excepting  the  Lax  Weare,"  and  this 
lease  contained  a  covenant  of  indemnity  against  moles- 
tation.   In  1670  a  similar  lease  was  granted  to  Josiah 
Lynch.     In  1674  Sir  George  Preston  filed  a  bill  in  Chan- 
cery against  the  mayor  and  sheriffs  of  Limerick,  setting 
forth  the  grant  to  himself,  complaining  that  the   De- 
fendants had  possessed  themselves  of  his  fishings,  and 
praying  for  an  account  and  for  restoration  to  his  fishings 
in  the  said  river.     The  mayor  and  sheriffs  put  in  an 
answer,  and  in  the  present  appeal  one  question  raised 
on  the  exceptions  was  whether  the  bill  and  answer  were 
admissible  in  evidence,  the  answer  being  a  statement  by 
the  mayor  and  corporation  of  their  own  title.     A  similar 
objection  was  raised  to  the  admissibility  of  the  *^  Assem- 
bly Book  "  of  the  corporation  for  1676,  which  recited 
that  **  the   nett   fishing    and    Fisher^s   Stent  belonging 
to  the  corporation,"  had  that  day  been  let  for  one  year  to 
JSdmund  Carroll  for  60  /.  for  the  year.      In  1677   Sir 
George  Preston  got  a  third  grant  by  letters  patent,  which 
recited  the  first  grant,  but  in  fact  granted  no  more  than 
he  had  obtained  before,  namely  the  Lax  Wear.    Negotia- 
tions followed  between  the  mayor  and  sheriffs  of  Lime-- 
rick  and  Sir   George  Preston,  and  in  1678  there  was  a 
letter  of  licence  from  the   king  giving  power  to   Sir 
George  Preston  to  alienate.     This  letter  recited  the  grant 
to  Preston,  and  described  it  as  a  grant  **  of  the  fishing  of 

S  8  4 


1862. 

Malcomson 

r. 

O'Dba 

and  Others. 


CASES  IN  THE  HOUSE  OF  LORDS. 


601 


FlaintHF  for  75  years^  upon  a  fine  of  9,250  /.,  and  at  an 
annual  rent  of  301  L  The  description  in  this  lease  was 
the  same  as  in  those  formerly  granted.  In  1840^  while 
Mr.  Gfjbbeti  was  in  possession,  he  brought  an  action 
against  one  Clancy  for  trespassing  on  the  fishings,  and  re« 
covered  judgment.  The  damages,  it  being  made  a  ques- 
tion of  right  (for  the  Defendant  pleaded  that  it  was  a 
public  fishery  in  a  public  river),  were  assessed  at  6  cf.,  but 
with  full  costs  of  suit  (c). 

The  Defendants'  counsel  took  18  exceptions,  to  some 
of  which  alone  is  it  necessary  to  refer. 

The  9th  exception  was  as  to  the  admissibility  of  the 
bill  and  answer  of  1674. 

The  10th  exception  was  as  to  the  admissibility  of  the 
entries  in  the  assembly  book  of  the  corporation  for  1676. 

The  16th,  17th,  and  18th  exceptions  were  as  to  the 
snf&ciency  of  the  evidence,  the  Defendant  contending 
that  the  Lard  Chief  Justice  was  bound  to  direct  the  jury 
that  the  Plaintiff  was  not  entitled  to  a  several  fishery  in 
the  tidal  part  of  the  Biver  Shannon,  the  said  river  being 
a  navigable  river,  there  being  no  evidence  to  rebut  the 
public  right  of  fishing  therein ;  and  that  the  Lord  Chief 
Justice  ought  to  have  directed  the  jury  to  find  for  the  De- 
fendant on  all  the  issues  but  the  10th  issue  (ef).  And  that 
his  Lordship  ought  to  have  directed  the  jury  that  there 
was  no  evidence  of  the  Plaintiff's  right  to  an  exclusive  or 
several  fishery  in  the  part  of  the  river  in  which  the 
fishing  by  the  Defendants  took  place. 

(e)  8  Ir.  Com.  Law  Rep.  209.  In  the  course  of  giving  judgment, 
Mr.  Justice  Burton  remarked  that,  at  the  trial,  the  jurors  had  been 
called  on  "to  find  the  limits  of  the  fishery  called  the  Fishert^  Stent ^ 
and  their  finding  was  that  the  said  fishery  extended  from  the  Lax 
Wear  on  the  east  to  the  River  Meeliek  on  the  west." 

(if)  In  which  the  Defendant  claimed  a  prescriptive  right,  as  part 
of  the  public,  to  fish  in  a  public  navigable  river. 
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titled  to  the  soil  of  this  public  navigable  river ;  but  accord- 
ing to  Lord  Coke  a  man  may  have  a  several  fishery, 
though  the  property  in  the  soil  is  not  in  him  {g).     The 
word  **  gurgites**  in  the  charter  describes  a  place  of  deep 
water.  Du  Cange  (A),  and  a  lax  wear  is  a  salmon  wear,  the 
word  lachs  being  the  Sojcon  for  salmon  (t).     It  is  ad* 
mitted  that  in  JohiC%  Magna  Charta  it  is  said,  ''  Omnes 
Kidelli  de  caetero  deponanlur  penitus  per  Thamisiam  et  per 
Medwayamy  et  per  totam  Anglianij  nisi  per  costeram  maris^ 
but  that  does  not   prevent  the  Crown  from  having  a 
several  fishery  in  a  navigable  river,  but  only  requires  that 
obstructions  to  the  free  navigation  of  such  a  river  shall 
be  removed ;  and  such  is  the  construction  put  by  Lord 
Hale  (J)  on  similar  words  in  the  charter  of  Henry  3 ; 
and  in  commenting  on  it.  Lord  Coke  (A),  first  translating 
it  thus :  "  No  owner  of  the  banks  of  rivers  shall  so  ap- 
propriate or  keep  the  rivers  several  to  him,  to  defend  or 
bar  others  either  to  have  passage  or  fish  there,  otherwise 
than  they  were  used  in    the  reign  of  Henry  2,"  adds, 
**  this  statute,  saith  the  Mirror y  is  out  of  use,  *  Car  plusors 
rivers  sont  ore  appropries  et  engamies^  et  mises  in  defence^ 
que  soilount  estre  commons  a  pisher  et  user  en  temps  le  Roy 
Henry  2.' "    That  would  show  that  the  creation  of  wears  by 

{g)  Co.  Lett.  122  6,  and  Hargr.  note  (7). 

{h)  GI088.  Voc.  ^^  Gurges,  est  locus  verticulostu  in  flwnine  altus  et 
profundus^  vorago,  fossa^  heunay  barathrum:  sed proprie  esi  hcutin 
/tuvio  aretatus  sen  ad  consiruendum  molendi/ium,  seu  <id  eapiendos 
puces, 

'*  Gordtu :  gurges :  locui  in  fluvio  coarctatus  piseium  eapiemdorum 
gratid:' 

See  also  BaiUy^  '*  Wear.  ]>em  Sax.  tve^r,  TetU.j  a  stank  or  great 
dam  in  a  river  fitted  for  taking  fish  or  conveying  the  stream  to  a 
mill.*' 

(t)  *<  Lax  (Laclis,  salmon,  Teut.)^  a  kind  of  fiah."  Bail^%  Diet. 

(J)  De  Jure  Maris,  Harg.  Tracts,  cb.  v.  22. 

ik)  2  InsU  (Mag.  Ch.)  o.  16. 
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the  construction  of  a  will.    '^  For  the  purpose  of  deter-        1862. 
mining  the  object  of  a  testator's  bounty^  or  the  subject  of   Malcomsoit 
disposition^  or  the  quantity  of  interest  intended  to  be       o*n^ 
given  by  his  will,  a  court  may  inquire  into  every  material    and  Others, 
fact,"  is  the  proposition  of  Sir  J.  Wigram  {p).    That  was 
the  principle  acted  in  Shore  v.  Wilson  {q)y  and  that  prin- 
ciple applies  to  the  present  case,  and  makes  the  bill  and 
answer  admissible.     The  bill  and  answer  form  part  of  the 
hbtory  of  the  fishery. 

Then  as  to  the  entry  in  the  "  Assembly  Book*'  of  the 
corporation,  that  was  properly  admitted  in  evidence,  first, 
because  such  a  book  is  a  public  and  not  a  private  book, 
and  all  the  members  of  the  corporation  and  the  world 
at  large  would  seek  in  such  a  book  for  an  accurate 
statement  of  the  acts  of  the  corporation.  It  was  admis- 
sible on  the  principle  laid  down  in  the  cases  of  which 
Price  V.  Earl  of  Torrington  (r)  was  the  first  example.  The 
«ntry  showed,  in  fact,  that  on  that  day  the  corporation 
came  to  a  resolution  (the  body  can  only  act  by  resolution), 
and  the  entry  of  such  resolutions  is  the  duty  of  an  officer 
of  the  corporation,  so  that  even  if  such  an  entry  was  to  be 
treated  as  a  private  entry,  it  was  made  by  a  man  in  the 
ordinary  discharge  of  his  duty.  That  man  is  now  dead, 
and  entries  thus  made  by  him  are  admissible  in  evidence. 
Pitman  v.  Maddox(s);  Doe  d,  Patteshall  y.  Turford{£)\ 
Poole  V.  Dicas  (m).  In  the  Court  of  Exchequer  in  /re- 
land^  the  case  of  Marriage  v.  Lawrence  (v),  was  relied  on. 
There  an  entry  in  the  books  of  the  corporation  of  Maldon, 
made  in  the  reign  of  Henry  8,  relating  to  a  prosecution 
of  some  persons  for  landing  goods  within  the  limits  of  the 

• 

(p)  <'  Admission  of  Extrinsio  (i)  2  Salk,  690. 

ETidence,**  Prop.  V.  (0  3  Barn.  &  AdoL  890. 

(q)  9  Clark  &  F.  355.  (u)  1  Bing.,  N.  C,  G49. 

(r)  1   Salk,   285;    1    Smith,  (r)  3  Bam.  &  Aid.  142. 
Leading  Cas.  235. 
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being  an  entry  post  litem  was  inadmissible.  (Lord  Chelmt'        \^^ 
ford  mentioned  Rogers  v.  Allen)  (y).     There  the  licenses    Malcomsow 
were  fortified  by  proof  of  actual  payment  of  rents.    The       o'Dea 
cases  cited  on  the  other  side  are  not  authorities  for  the    ^^^  Others, 
admissibility  of  this  evidence.     It  is  not  disputed  that  if 
the  evidence  is  admissible  for  a  particular  purpose,  it  must 
be  admitted,  whatever  may  be  its  effect,  according  to 
7%e  Irish  Society  v.  The  Bishop  ofDerry  {£).  But  this  evi- 
dence is  used  to  create  the  grounds  of  its  own  admissibility. 
In  the  cases  cited  on  the  other  side  there  was  no  doubt 
as  to  the  identity  of  tiie  property,  or  as  to  the  fieu^t  that 
the  testator  had  the  power  to  dispose,  and  meant  to  dis- 
pose of  it.    Both  parties  acknowledged  his  right;  the 
only  point  was,  in  favour  of  which  of  tiiem  he  had  exercised 
it.     That  was  so  in  Ricketts  v.   Turquand  (a),  and  in 
Drake  v.  Drake  (J).     Here  the  identity  of  the  property 
is  the  very  question  in  issue,  and  the  right  of  the  Crown 
to   grant  a  several   fishery  is    questioned.      Yet  this 
evidence  is  tendered  to  prove  the  identity  of  the  pro- 
perty, and  to  establish  the  fact  that  the  grant  of  it  under 
a  particular  description  was  made  by  the  Crown.     The 
Plaintiff  claims  title  under  the  corporation ;  the  Defend- 
ants are  distinct  from,  and  opposed  to  both.     They  are 
third  parties,  who  cannot  be  affected  by  anything  which 
is  done  between  the  other  two.     The  corporation  is,  in 
fact,  the  Plaintiff,  and  seeks  to  give  in  evidence  its  own 
proceedings  and  its  own  acts  in  support  of  its  own  title. 
Put  a  private  individual  in  the  place  of  this  corporation. 
A  son  could  not  in  a  dispute  between  himself  and  a  third 
person  produce  memoranda  of  the  father  to  show  the 
nature  and  extent  of  the  property  derived  by  the  son 
from  him.     [  The  Lord  Chancellor :  There  is  here  a  dif- 

(y)  1  Camp.  309.  (a)  1  H.  L.  Cm.  472. 

(j)  12  Clark  &  F.  641.  (b)  8  H.  L:  Gas.  172. 
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vicar  or  to  a  corporation,  entries  in  old  corporation  books 
were  held  not  to  be  receivable  in  evidence  against  the 
vicar,  to  show  that  the  curate  had  from  time  to  time  been 
appointed  by  the  Corporation.  Lord  Chancellor  Lyndhurst 
there  expressly  adopted  the  case  of  London  v.  Lynn  (A). 
The  case  of  Price  v.  Lord  Torrington  (/)  is  not  in  point. 
If  that  case  can  be  supported  at  all,  it  is  on  sole  point 
that  the  entry  was  admissible  as  made  by  a  dead  man  in 
the  discharge  of  his  ordinary  duty;  but  it  does  not 
affect  this  case.  In  Brain  v.  Preece  (m),  the  entries  of 
two  workmen  in  a  coal-mine,  made  in  the  ordinary  course 
of  business,  were  held  not  admissible  to  prove  the  price 
of  coals ;  and  Lord  Abinffer,  then  speaking  of  Price  v. 
Lord  Torrington^  said,  "  It  is  better  not  to  give  any  ex- 
tension to  that  case."  In  Percival  v.  Nanson  (n),  the 
receipts  of  a  receiver  were  admitted  solely  on  the  ground 
that  they  charged  himself  with  liability.  The  Corpora- 
tion here  did  not  charge  itself  with  liability,  but  asserted 
its  rights.  These  entries,  too,  related  only  to  the  private 
property  of  the  Corporation ;  there  was  no  public  duty 
to  make  them,  and  they  were  in  date  post  litem. 

As  to  the  9th  exception,  the  question  is  not  only 
whether  this  was  a  several  fishery,  but  also  whether, 
supposing  such  a  fishery  to  exist,  the  locus  in  quo  was 
part  of  that  fishery,  and  belonged  to  the  Plaintiff.  The 
dispute  between  Preston  and  the  Corporation  could  not 
determine  th  it  point.  The  public  asserted  that  neither 
of  them  had  a  right  to  it.  Preston  claimed  a  right  under 
a  grant  of  the  weir.  In  a  navigable  river  a  weir  is  an 
obstruction  to  the  navigation,  but  the  Plaintiffs  claim  is 
for  a  fishery  where  no  weirs  exist  In  that  view  of  the 
matter  the  dispute  between  Preston  and  the  Corporation 

(it)  1  H.  Bl.  214  n.  (to)  11  Mce.  &  Wela.  773. 

(0  1  Salk,  285.  (»)  7  E^^p.Rep.  1. 
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a  several  fishery,  in  a  public  navigable  river,  which,  since        1802. 
Magna  Charta,  it  could  not  do,  or  if  the  several  fishery    Malcomson 
bad  existed  before  that  time,  and  was  only  granted  after-       o*Dea 
wards,  the  possession  here  having  been  many  times  the   *»^  Others, 
subject  of  dispute  and  contention,  cannot  now  be  insisted 
on  as  lawful.     There  is  no  evidence  [the  learned  counsel 
examined  the  evidence  most  minutely]  sufficient  to  sup- 
port this  claim  {q). 

Sir  Hugh  Cairns  replied. 

The  Lord  Chancellor  (Lord  Westbury)  said  the  case 
had  been  elaborately  argued.  He  proposed  the  follow- 
ing questions  for  the  consideration  of  the  Judges : 

1.  Ought  the  Ninth  Exception  to  have  been  allowed 
or  disallowed  ? 

2.  Ought  the  Tenth  Exception  to  have  been  allowed 
or  disallowed  ? 

3.  Ought  the  Sixteenth,  Seventeenth,  and  Eighteenth 
Exceptions  to  have  been  allowed  or  disallowed. 

Mr.  Justice  Willes  delivered  the  unanimous  opinion  of        ^®^* 
the  Judges.  February  24. 

My  Lords,  in  answer  to  the  First  Question,  we  are  of   Mr.  Justice 
opinion  that  the  Ninth  Exception  ought  not  to  have  been 
allowed. 

That  exception  was  to  the  admission  of  a  certified  copy 
of  a  bill  in  the  Irish  Chancery,  of  the  16th  oi  November 
1674,  and  of  an  answer  thereto.  The  bill  was  filed  by 
Sir   George  Preston  against  the  Corporation  of  Limerick 

(f )  There  were  other  points  argued,  one  of  which  related  to  the 
form  in  which  the  judgment  ought  to  have  heen  entered  in  the  Court 
below,  but  the  questions  put  to  the  Judges  confined  their  attention 
to  the  Admissibility  of  the  evidence,  and  its  sufficiency  for  the  pur- 
pose for  which  it  was  produced. 
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ig  to  convey  or  release  to  him  the  whole  or  part, 
nrould  surely  be  a  piece  of  evidence  to  prove  to  pos- 
'  jB.'s  title,  by  way  of  showing  an  assertion  of 
on  D.'s  part,  and  submission,  upon  that,  of  his 
sary  having  a  primd facie  interest ;  and  a  reasonable 
might  conclude  that  the  force  of  the  admission  was 
;reater  because  it  was  accompanied  by  the  abandon- 
of  a  litigation,  by  reason  of  which,  according  to  all 
ibility,  the  facts  were  more  thoroughly  ascertained 
onsidcred,  and  that  under  better  advice  than  if  the 
had  not  been  appealed  to.  We  ought  not  to  pass 
a  suggestion  which  has  been  made  in  the  course  of 
ase,  that  Sir  George  PrestorC^  suit  was  or  might  have 
collusive.  If  we  were  to  adopt  that  suggestion  we 
d  be  begging  a  question  not  touched  by  the  exception, 
1  we  see  no  sufficient  evidence  to  raise,  and  which,  if 

was,  would  be  one  for  the  jury,  not  the  court  '  We 
f  opinion,  therefore,  that  the  bill  and  answer  were 
»ible  for  the  purpose  for  which  they  were  used  at 
rial,  and  that  the  9th  exception  ought  not  to  have 
allowed. 

►ur  Lordships'  next  question  to  the  Judges  is,  Whe- 
the  10th  exception  ought  to  have  been  allowed? 

exception  was  to  the  admission  in  evidence  of 
«rtain  book  purporting  to  be  the  assembly  book 
le  Corporation  of  Limerick^  in  the  year  of  our 
,  1676,"  to  wit,  an  entry  of  the  16th  of  October 
;  and  also  another  entry  of  an  account  of  rents  in 
r.  We  cannot  pass  by  this  exception  without  noting 
it  treats  the  two  entries  as  either  both  admis- 
or  both  inadmissible ;  and  it  might  be  a  question, 
her  it  could  be  sustained,  supposing  either  of  the 
ments   mentioned   therein   to  be   admissible.     We 

not,  however,  farther  criticise    its  language,   be- 
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documents  goes  to  the  admissibility  or  only  to  the  weight  1863. 
of  the  evidence  ;  probably  the  latter.  This,  however,  is  Malcomson 
not  material  in  the  present  case,  where  repeated  payments  o'Dea 
and  receipts  of  rent  under  leases  were  proved.  The  only  and  Others, 
question  is,  whether  the  entry  is  a  mere  statement  that  Mr.  Justice 
Carroll  had  become  tenant  to  the  Corporation,  or  a  mere  W^"*"* 
direction  to  prepare  a  lease  to  him,  or  whether  it  purports 
to  be  his  warrant  and  license  for  fishing  in  the  river.  In 
the  former  case  it  would  be  a  mere  written  assertion  by 
the  Corporation  and  its  officers.  In  the  latter  it  was  an 
act  of  ownership ;  for  it  was  a  license  to  another  to  use 
the  fishery.  Nor  was  it  less  a  license,  because  for  want  of 
a  seal  it  was  revocable,  on  the  ground  that  a  grant  of  an 
incorporeal  hereditament  for  a  time  certain  must  be  under 
seal,  and  that  a  corporation  is  incapable  of  passing  an 
interest  or  giving  an  irrevocable  license  without  seal. 
Whether  strong  or  weak,  it  was  an  act  of  ownership  as 
much  as  if  one  gave  another  a  license  of  pleasure  to  fish  in 
his  river,  which  in  its  nature  must  be  revocable.  If 
Carroll  had  enjoyed  the  fishery  under  it  he  would  have 
been  a  licensee,  not  a  trespasser,  and  the  license  would 
have  determined  the  amount  he  was  to  pay  as  such  for 
the  occupation,  JVood  v.  Tate  (s)  ;  and  Mayor,  of  Stafford 
V.  Till  (^).  And  according  to  the  rule  already  stated, 
the  absence  of  proof  that  he  did  is  made  up  for  by  the 
evidence  of  ownership  independent  of  the  license.  The 
cases  relied  upon  to  the  contrary  are  cases  where  there 
was  some  mere  assertion  of  title  or  mere  direction  to  an 
agent  to  prepare  a  document,  which  would  have  been,  if 
executed,  an  act  of  ownership.  We  know  of  no  case 
in  which  an  ancient  dociunent,  coming  from  a  proper 
custody,  and  purporting  to  be  an  act  of  ownership,  by 
way  of  lease  or  license  over  the  property,  in  company 
(#)  2N.R.247.  •    (0  4  Ding.  75. 
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This  is  not  irrelevant,  merely  because  the  Defendants        1863. 
admit  that  the  Mayor  and  Sheriffs  are  entitled,  besides    Malcomsoit 
the  wear,  to  some  net  fishing,  which,  however,  they  say,       o'Dea 
cannot  be  defined,  and  is  therefore  lost.     Having  heard    ^^^  Others. 
the  argument  in  your  Lordships'  House  upon  the  con-    j^^  ^j^tice 
stniction  of  the  words  in  the  charter  of  25th  Elizabeth,      Willbs. 
**  ks  werres  vocat^  lexwerres,  gurgiteSy  Fyssher*s  Stente^'* 
we  cannot  say  that  this  was  not  important  evidence,  nor 
wonder  that  the  Plaintiff  preferred  relying  upon  his  own 
proofs.,  rather  than  upon  the  Defendants'  qualified  admis- 
sion.     We  may   consult   ancient   authors  to  learn  the 
»..d^  of.  guW  .nd  wh,  .„.  le™  of  .h.  go^er.- 
ing  body  oi  Limerick  in  1678,  whose  genuine  language  is 
before  us,  what  was  meant  by  the  "  Fisher's  Stent "  in 
their  days. 

The  only  remaining  question  is,  whether  the  16th, 
17th,  and  18th  exceptions  ought  to  have  been  allowed? 
We  think  all  those  exceptions  ought  to  have  been  dis- 
allowed. The  16th  exception  is  in  substance  that  there 
was  no  evidence  of  a  several  fishery  in  the  tidal  part  of 
the  River  Shannon,  a  navigable  river,  to  take  away  or 
rebut  the  public  right  of  fishing  there.  The  17th  and 
18th  exceptions  are  in  substance  that  there  was  no  evi- 
dence of  an  exclusive  or  several  right  of  fishery  in  the 
place  where  the  Defendant  fished  between  the  weir  and 
Thomand  Bridge. 

Upon  this  record,  no  question  properly  arises  with 
respect  to  the  bed  and  soil  of  the  river.  If  the  finding 
as  to  that  was  entered  by  mistake  (which,  considering 
that  a  several  fishery  may  include  the  soil,  we  do  not  say 
it  was),  it  could  have  been  amended  by  Lord  Chief 
Justice  Lefroy,  and  by  him  only,  at  chambers,  from  his 
notes.  It  is  now  quite  immaterial  as  between  these 
parties.     No  exception  is  founded  upon  it;  and  the  argu- 
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case  o£  Holford  v.  Bailey  (v\  where  it  was  clearly  shown        1863. 
that  the  only  substantial  distinction  is  between  an  exclu-    Malcomson 
sive  right  of  fishery  usually  called  "  several,"  sometimes       q'Dra 
**  free  "  (used  as  in  free  warren),  and  a  right  in  conmion    and  Others, 
with  others,  usually  called  "  common  of  fishery,"  some-    Mr.  Justice 
times  "  free  "  (used  as  in  free  port).     The  fishery  in  this     Willbs. 
case  is  sufficiently  described   as  a  "  several "  fishery, 
which  means  an  exclusive  right  to  fish  in  a  ^ven  place, 
either  with  or  without  the  property  in  the  soil. 

Much  argument  also  took  place  with  respect  to  the 
meaning  of  the  words  "  gurgites,"  "  gors,"  and  "  wears." 
They  appear  all  to  be  words  of  more  ample  meaning  than 
was  allowed  to  them  in  the  argument  against  the  right. 
Of  course  we  are  principally  concerned  with  the  mediaeval 
use  of  the  word  "  gurges  " ;  though,  inasmuch  as  the  use 
of  Latin  in  legal  documents  has  been  justified  by  its  un- 
changeableness,  we  are  at  liberty  to  observe,  that  classic 
authors  applied  the  word  "  gurges  "  to  the  open  sea,  to  a 
lake,  and  to  the  course  of  a  river,  instances  of  which  are 
collected  in  the  dictionary  oi Facciolati  {w).  As  to  tlie  use 
of  the  word  in  later  times.  Lord  Coke  says  (x),  "  gurges, 
a  deep  pit  of  water,  a  gore,  or  gulph,  consisteth  of  water 
and  land,  and  therefore  by  the  grant  thereof  by  that  name 
the  soil  doth  passe,  and  aprcecipe  doth  lie  thereof,  and  shall 
lay  his  esplees  in  taking  of  fishes,  as,  breames  and  roaches. 
In  Domesday  it  is  called  guort,  gort,  and  gors,  plurally, 
as,  for  example,  de  3  Gorz  Mille  Anguillce.'*^    To  the  same 
effect  is  the   argument  in    Throckmorton  v.   Tracy  (y), 
which  shows  that  "  gurges  "  may  stand  for  pool,  and  is  of 
wider  significance  than  '^  wear."     Cowell,  under  the  word 
gort,"   finds  fault   with   Lord    Coke's  statement,  that 
gurges"  and  "gort"  correspond,  and  he  says  that  "gort" 

(r)  15  Q.  B.  Rep.  426.  {x)  Co.  Litt.  5  b. 

(1(7)  1  Fac.  Loud.  Ed.  860,  851-         (y)  1  Plow.  164. 
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Lax  Wear  (Leas  Waer,  or  Lachs  Wehr)  to  the  chief  ac- 
cessory of  the  fishery,  or  by  Henry  the  II,  in  his  grant  to 
the  companion  of  Sirongbow.  There  is  nothing  impro- 
bable in  its  having  been  granted  over  in  later  times  to  the 
ancient  and  loyal  city  of  Limerick. 

It  appears  by  the  earlier  documents,  construed  by  the 
light  of  subsequent  user,  that  the  fisheries  of  the  waters 
of  Limerickj  which  means  at  least  the  fishery  within  the 
city  bounds,  were  a  distinct  and  separate  property  from 
before  the  time  of  legal  memory,  and  that  they  included 
the  Lax  Wear  and  the  Shannon^  so  far  as  the  city 
boundary  extended.  All  that  fishery  appears  to  have 
been  granted  to  the  Corporation  at  latest  by  the  charter 
of  25th  EUzabethy  under  which  rent  has  ever  since  been 
paid,  and  which  granted  the  "  les  werresy^  called  " lex 
werresjffurffiteey  Fy slier* s  Stente,^^  and  reserved  a  rent  "cfe 
et  pro  predictis  gurgitibus  in  predictd  aqud  de  Shenyn  voca^ 
iis  Fissher's  Stent,^  and  no  rent  out  of  Lax  Wear,  whereof 
the  Corporation  had  had  undisputed  possession,  showing, 
as  distinctly  as  language  can,  that  the  Fissher^s  Stent  was 
something  over  and  above  the  mere  wear  ;  and  at  least 
so  early  as  that  reign  the  fishing  appears  in  terms  by  the 
Crown  rent  rolls  iand  otherwise,  a.  d.  1577,  "  The  said 
Wear  commonly  called  the  Fisher^s  Stenty  near  the  City 
of  Limericky  from  the  wear  called  the  Lcuc  Were  on  the 
cast  to  the  river  near  Castk  Donel  on  the  west,"  to  have 
been  substantially  the  same  as  it  is  now  claimed  by  the 
FkdntifF.  The  subsequent  dealings  with  .the  property 
do  not  show  that  the  Corporation  ever  lost  any  part  of 
the  right  acquired  under  the  charter  to  the  whole  fishery, 
but,  on  the  contrary,  they  show  a  long  enjoyment  of  it 
to  as  great  an  extent  as  the  mayor  and  sheriffs  and  their 
lessees  seem  to  have  thought  it  worth  their  while  to  en- 
force  their  rights,  which  were  no  doubt  considerably 


18G3. 
Malcouson 

O'Dea 
and  Others. 

Mr.  Justice 
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the  bill  of  exceptions  was  duly  received  by  the  learned 
Judge.  On  the  question  coming  to  be  argued  in  the 
Court  of  Queen's  Bench  in  Ireland^  the  Court  disallowed 
all  those  exceptions.  From  that  judgment  there  was  an 
appeal  to  the  Court  of  Exchequer  Chamber  in  Ireland^ 
and  the  Court  of  Exchequer  Chamber  differing  from  the 
Court  of  Queen's  Bench,  allowed  the  9th,  10th,  16th, 
17th  and  18th  of  those  exceptions.  From  that  judgment 
of  the  Court  of  Exchequer  Chamber,  the  present  appeal 
is  brought. 

My  Lords,  the  learned  Judges  who  attended  your 
Lordships'  House  on  the  occasion  of  the  argument  of  this 
case,  have  delivered  an  unanimous  and  very  elaborate  and 
learned  opinion  by  the  mouth  of  Mr.  Justice  Willes. 
The  conclusion  at  which  the  learned  Judges  arrived  was, 
in  truth,  if  I  divined  rightly,  anticipated  by  your  Lord- 
ships at  the  end  of  the  argument.  Being  therefore  pre- 
pared for  their  conclusion,  your  Lordships  will  agree 
with  them. 

My  Lords,  I  cannot  forbear  from  expressing  the  feel- 
ing of  admiration  with  which  I  have  read  that  opinion, 
and  also  the  masterly  judgment  given  by  Mr.  Baron 
Fitzgeraldy  in  the  Court  below.  I  entirely  concur  with 
the  reasons  of  the  learned  Judges,  and  therefore  think  it 
unnecessary  to  repeat  them  now  to  your  Lordships,  but 
shall  move  your  Lordships  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Ireland  be  reversed,  and  that 
the  judgment  of  the  Court  of  Queen's  Bench  be 
affirmed. 


18Gd. 
Malcomson 

O'Dra 
and  Others. 


Lord  Crantoorth  and  Lord  Chelmsford  entirely  con- 
curred. 


The  Order  entered  on  the  Journals  directed  that  the 
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and,  as  to  this  claim,  dismissed  the  Bill  with  costs,  but  ordered         1868. 
payment  of  the  10,000^.,  with  interest  to  be  calculated  from  the       "n^'sn 
period  of  six  months  after  the  father's  death  :  ^^ 

Held,  that  the  Order  dismissing  the  Bill  with  costs  was  right,  for      ^f^Jt^'^ 
that  the  claim  was  founded  on  a  misinterpretation  of  the  contract    *^    tuners, 
made  by  the  Plaintiff,  and  was  not  the  consequence  of  any  act 
of  the  testator,  such  as  ought  to  make  the  costs  come  out  of  the 
estate. 

But  the  decree  was  varied  so  far  as  related  to  the  interest  on  the 
10,000/.,  which  was  ordered  to  be  calculated  from  the  date  of  the 
CEKther's  death. 

John  Talbot,  17th  Earl  of  Shrewsbury,  had  two 
daughters^  Mary  and   Gwendaline,  and  no  other  issue. 
In  the  year  1835^  the  Lady  Gwendalifie  married  Prince 
Baryhese,  at  Rome,  on  which  occasion  a  ^^  preliminary 
contract''  (afterwards  confirmed  by  a  settlement)  was 
executed.    The  Earl  was  to  give  a  dowry  of  40,000/.,  of 
which  20,000  L  were  to  be  paid  in  six  months  after  the 
marriage  had  taken  place,  with  interest  in  the  meantime 
at  5  per  cent. ;  10,000/.  were  to  become  payable  on  the 
death  of  the  then  Countess  Dowager,  and  the  remaining 
10,000/.  were  to  be  paid  at  the  death  of  the  Earl,  with 
libertj  reserved  to  him  to  pay  the  same  during  his  life, 
should  he  so  think  fit.     The  third  article  declared  that 
«<  there  shall  not  be  any  interest  payable,  except  from 
the  periods  at  which  the  aforesaid  instalments  "  (the  two 
sums  of  10,000  /.  each)  "  shall  become  payable,"  up  to 
the  time  at  which  "  they  shall  be  really  paid."    The  fifth 
article  was  in  these  words,  "  OUre  la  suddita  dote  cosi 
eostuita,   sua  Eccellenza  il  Signor  Conte  di  Shrewsbury 
asseyna,  sino  da  ora,  a  titolo  parimente  di  dote,  alia 
Signora    sposa  una  porzione,  uguale  agli  altri  eredi  in 
cancorso,   nella  di  lui  eredita  libera,  depurata  da  debiti 
e  legati,  di  cui  potesse  essere  gravata  al   momento  delF 
awocazione.^^ 

yoL.  X.  u  u 
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difference  of  opinion  among  them ;  when  the  causes  came        1863. 
on  to  be  heard,  these  opinions  were  all  submitted  to      Di  Sc>ra 
Vice-Chancellor  Wood,  and  the  question  was  whether     phillipps 
the  word  "  depurata  "  ought  to  be  applied  to  ^^porzianey*   and  Others, 
or   to  "eredit^.^^    Vice-Chancellor  Wood  discussed  this 
question  in  a  very  elaborate  judgment,  and  decided  that 
the  word  depurata  was  to  be  applied  to  eredita,  and  dis- 
missed the  bill  so  far  as  it  claimed  a  moietj  of  the  residue 
firee  and  discharged  from  debts  and  legacies.      The  de- 
cree ordered  the  payment  of  the  two  sums  of  10,000/. 
each,  and  declared  that  the  latter  of  these  sums  bore 
interest,  "  such  interest  to  be  calculated  from  the  9th 
day  of  May  1853,  being  six  calendar  months  after  the 
death  of  Earl  John.^'     Costs  were  given  to  the  Plaintiff 
in  respect  of  the  payment  of  these  two  sums  with  interest, 
but,  on  the  claim  for  the  payment  of  the  portion  freed 
from  debts  and  legacies^  as  to  which  the  bill  was  dis- 
missed, the  Plaintiff  was  ordered  to  pay  costs. 

This  was  an  appeal  against  that  decree,  and  the  only 
questions  material  for  a  report  were  those  relating  to  the 
manner  in  which  an  English  judge  was  entitled  and 
bound  to  form  his  opinion  on  a  case  in  which  the  contract 
itself  was  a  foreign  contract  to  be  interpreted  according 
to  the  foreign  law  (a) ;  the  award  of  costs ;  and  the  direc- 
tion as  to  the  payment  of  interest 

(a)  On  thii  point  the  joint  appendix  of  the  parties  stated  his 
Honor  thns  to  baye  expressed  himself  in  the  following  terms : 

**  In  the  first  instance  some  observations  were  made,  I  think  rather 
more  by  the  Defendants'  counsel  than  the  Plaintiff's,  upon  the 
extent  to  which  I  ought  to  pay  any  attention  to  the  parol  testimony 
in  this  case.  Of  conrae,  that  some  parol  testimony  most  be  admitted 
in  a  case  where  the  instmment  is  in  a  foreign  language,  and  where 
many  of  the  points  of  the  case  must  depend  upon  foreign  law,  cannot 
be  dbpated.  I  think  it  necessary,  therefore,  to  state,  in  the  outset, 
what  to  my  mind  appears  to  be  the  legitimate  province  of  parol  and 
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rities  are  collected  in  Story  (J).     That  law  is,  to  an  Eng-        1863. 
lish  Judge,  a  matter  of  fact  which  he  must  receive  in      Di  Soba 

instrument  when  it  has  been  translated,  and  understood,  and  con-     Philliffs 
stmed.  and  Others* 

^  Now  all  thdte  points  are  points  upon  which  these  gentlemen  have 
been  called.  They  may  have  gone  beyond  their  sphere  in  some  of 
their  obserrations  upon  those  points,  and  I  hope  I  have  been  able,  in 
reading  carefully  over  the  evidence,  as  I  have  done  two  or  three 
times,  to  separate  in  my  own  mind  those  portions  of  the  evidence 
which  I  am  bound  by,  as  being  testimony  to  which  I  must  give 
credence,  and  on  which,  if  unfortunately  it  may  happen  to  conflict, 
I  must  come  to  a  determination  between  the  conflicting  witnesses, 
and  those  other  portions  which  are  simply  observations  and  argu- 
ments, which  may  be  offered  by  any  gentleman  of  intelligence,  iudi 
as  these  witnesses  are,  and  which  will  be  valuable,  like  other  aigu- 
ments  offered  to  me  at  the  bar,  in  the  course  of  the  discussion  of  ihe 


^'  On  the  other  hand,  I  apprehend  when  this  has  been  done,  that  is 
to  say,  when  I  have  been  told  what  the  words  mean  grammatically, 
and  when  I  have  been  told  of  all  the  special  rules  (if  any  there  be) 
of  construction  applicable  to  the  language — when  I  have  had  the 
technical  words  explained  to  me — when  I  have  had  the  principles 
peculiar  to  foreign  law,  both  as  to  construction  and  as  applicable  to 
the  effect  of  an  instrument,  detailed  before  me  in  evidence — then  it 
is  my  province  to  apply,  as  fjEur  as  I  can,  having  had  all  that  informa- 
tion before  me,  any  general  rule  of  grammatical  construction  which 
may  exist,  or  any  general  rule  of  law  which  is  not  peculiar  to  one 
code  or  another,  but  co-extensive  with  every  system  of  jurisprudence. 
I  may  give  as  an  instance,  that  effect  is  to  be  given  to  every  word  in  a 
contract,  if  possible.  General  principles  are  within  my  province.  I 
have,  farther,  to  discuss  the  weight  of  the  testimony,  where  I  am  to 
be  guided  by  testimony,  and  it  is  necessary  for  me  to  come  to  a  con- 
clusion on  the  weight  of  that  testimony  which  is  so  given. 

**  I  wish  to  put  this  clearly,  because  a  case  before  Lord  Cottmham 
was  cited,  in  which  it  was  said  that  the  Court  assumed  to  itself,  even 
in  foreign  instruments,  the  whole  province  of  construction.  I  take  it 
that  is  always  subject  to  such  limitations  as  I  have  here  described ; 
namely,  limitations  which  do  not  leave  it  open  to  the  Court, otherwise 
than  upon  testimony,  to  form  an  opinion  upon  the  translation  of  the 
language,  or  the  translation  of  peculiar  terms,  or  the  application  of 
peculiar  principles  of  foreign  law,  whether  to  construction  or  to 
effect." 

{b)  Confl.  of  Laws,  &.  276. 
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dcnce  of  skilled  witnesses^  Sussex  Peerage  Case  (j).   The        isr»3. 
deposition  of  a  witness  of  that  kind,  is  [alone  decisive  of     Di  Sora 
the  law.  Baron  de  Bodega  Case  (A),  where  the  matter  is     Philtjpps 
very    distinctly  stated    by  Mr.   Justice   Coleridge  (/).    •»<!  Others. 
[Lord  Wensleydak:    Suppose  tiiis  question  put  to  one 
of  the  Roman  lawyers,  '^  What  is  the  effect  of  the  5th 
article  of  this  contract  in  the  Roman  law,''  would  tiiat  be 
a  right  question,  and  must  the  English  Judge  be  bound 
by  the  answer?]     Certiunly ;  if  the  evidence  was  all  one 
way,  the  Judge  must  decide  accordingly. 

If  there  is  a  marked  difference  of  opinion,  he  must  do 
the  best  he  can  to  find  which  is  the  preponderating  opinion, 
but  he  cannot  decide  to  which  the  greater  value  is  at- 
tached, or  that  the  one  is  unreasonable  and  improbable, 
and  the  other  reasonable  and  probable.  Here  the  Vice^ 
Chancellor  went  on  the  supposition  that  you  may  ascer- 
tain by  evidence,  what  is  the  right  principle  of  foreign 
law  to  be  applied  to  the  contract,  that  you  may  give  such 
evidence  of  the  principle  of  foreign  law  as  shall  instruct 
the  Judge  in  that  law,  and  then  he,  being  imbued  with 
it,  may  construe  the  instrument  by  himself.  That  was 
the  mistake;  for  it  was  claiming  to  exercise  a  judg- 
ment on  the  intrinsic  value  of  the  evidence  as  to  what  is 
the  foreign  law.  [Lord  Brougham :  Then  you  contend 
that  it  is  not  enough  to  ascertain  the  principle  as  a  fact, 
for  that  the  application  of  the  foreign  law  is  as  much  a 
question  of  fact  as  the  law  itself.]     It  is  so. 

Then  as  to  costs.  The  suit  here  was  in  the  nature  of 
an  administration  suit,  and  was  rendered  necessary  by 
doubtful  words  used  by  Earl  John  himself.  The  costs 
ought,  therefore,  to  come  out  of  the  estate.  This  is 
one  of  the  cases  described  by  the  Master  of  the  Rolls  in 

y)  11  Clark  &  F.  85, 116,  et         {I)  8  Q.  B.  Rep.  208. 
itq.  (/)  Id.  2G5. 
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Blagrave  does  not  apply  here ;  that  was  a  case  of  con-        1863. 
etruction  where  the  difficulty  was  raised  by  the  testator      Di  Soba 

himself,  and  the  suit  was  necessary  to  decide  it.     Here  Philupps 

the  claim  is  adverse  to  his  estate,  and  .it  has  failed.     The  ^^  Others, 
costs  were  rightly  given  in  the  Court  below. 

Lord  Cranworth: 

My  Lords,  the  noble  and  learned  Lord  upon  the 
Woolsack  has  intimated  to  me  that,  having  been  con- 
cerned^ \flnle  at  the  Bar,  in  this  case,  he  vrishes  to  take 
no  part  in  the  decision.  [His  Lordship  having  stated 
the  nature  of  the  case,  and  the  decision  of  the  Ftce- 
Chancelhr  on  the  construction  of  the  5th  article,  said] : 

The  first  question  to  be  considered  is^  what  are  the 
rules  by  which  an  English  Court  ought  to  be  governed 
in  construing  a  foreign  contract  ?  Where  a  written  con<- 
tract  is  made  in  a  foreign  country,  and  in  a  foreign 
language,  the  Court,  in  order  to  interpret  it,  must  first 
obtain  a  translation  of  the  instrument ;  secondly,  an  ex- 
planation of  the  terms  of  art  (if  it  contains  any) ;  thirdly, 
evidence  of  any  foreign  law  applicable  to  the  case ;  and 
fourthly,  evidence  of  any  peculiar  rules  of  construction, 
if  any  such  rules  exist,  by  the  foreign  law.  With  this 
assistance  the  Court  must  interpret  the  contract  itself  on 
ordinary  principles  of  construction.  [His  Lordship  then 
proceeded  to  construe  the  article,  and  went  very  fiilly 
into  its  terms  and  their  meaning,  and  said] — 

These  considerations  seem  to  me  to  exhaust  the  sub- 
ject, and  fully  satisfy  me  that  it  is  the  duty  of  this  House 
to  affirm  the  decree  appealed  from,  so  far  as  regards  the 
rights  claimed  by  the  Appellants  under  the  5th  clause  of 
the  preliminary  contract. 

It  was  contended,  that  in  adjudicating  upon  the  sub- 
ject of  costs,  the  Vice-chancellor  had  proceeded  on  an 
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claim.     The  Appellants  were  not  decreed  to  pay  any        1863. 
costs  of  the  executors  and  devisees  of  Earl  Johuj  even  so      Di  Bora 
far  as  related  to  the  claim  against  his  estate  in  which     PmLupps 
they  failed.    Whether  the  Eespondents^  the  executors,    and  Others, 
might  not  complain  of  this  as  imjust  towards  them,  is  not 
now  to  be  enquired  into.    Certainly  the  Appellants  have 
no  ground  of  complaint. 

The  only  other  ground  of  complaint  is  that,  by  the 
decree,  interest  is  given  on  the  10,0007.  payable  on  the 
death  of  Karl  John  only  from  the  expiration  of  six  months 
afler  his  decease,  instead  of  from  the  day  of  his  death. 
On  this  point  I  think  the  Appellants  are  right  The 
JEnglish  deed  expressly  stipulates  that  the  principal  sum 
shall  be  paid  on  or  before  the  decease  of  Earl  Johuy  with 
interest  at  five  per  cent,  per  annum  from  that  time. 

On  this  point,  therefore,  I  think  that  the  decree  must 
be  varied.  But  I  think  that  the  Appellants  must  pay 
llie  costs  of  the  appeal.  Had  they  confined  their  com- 
plaint to  this  single  comparatively  unimportant  point,  I 
cannot  doubt  that  it  would  have  been  yielded;  and  in 
a  case  like  this,  where  the  Appellants  have  occasioned 
very  large  costs  by  setting  up  an  unfoimded  claim  to  a  very 
large  sum,  it  would  be  wrong  to  exonerate  them  from 
paying  the  costs  they  have  occasioned,  merely  because 
there  is  one  insignificant  matter  on  which  they  are 
entitled  to  have  a  variation  of  the  decree. 

I  therefore  move  your  Lordships,  that  the  decree  of 
the  Vice-chancellor  be  varied  in  the  mode  which  I  have 
mentioned  as  to  the  date  at  which  interest  upon  the 
10,000/.  was  to  be  calculated,  but  that  the  Appellants 
should  pay  the  costs  of  the  appeal. 

I  ought  to  add,  that  Lord  Kingsdown  is  unable  to 
Attend  to-day,  but  has  authorised  me  to  say,  that  he  en- 
tirely concurs  with  us  in  our  view  of  this  case. 
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liim  by  the  hand  throughout ;  that  they  must  not  only         1863. 
inform,  his  mind  as  to  the  law,  but  must  teach  him  the      Di  Sora 

Mm 

correct  construction  of  the  instrument  itself.  It  was,  pniLuprs 
however,  admitted  that  in  in  the  event  of  the  witnesses  a»d  Others, 
differing  amongst  themselves  as  to  the  construction  (and 
which,  unless  there  is  an  unvarying  meaning  attached  to 
the  word  by  the  foreign  tribunals,*,  must  frequently  be 
the  case),  the  Judge  is  remitted  to  an  independent  exer- 
cise of  judgment  But  even  this  admission  was  qualified 
by  being  restricted  to  cases  where  the  opinions  of  the 
witnesses  were  pretty  evenly  balanced ;  for  it  was  said 
that  where  there  is  a  large  preponderance  of  witnesses  in 
fiivour  of  one  construction,  the  Judge  ought  to  yield  his 
judgment  submissively  to  the  superior  number ;  and,  ac- 
cording to  the  limited  functions  which  the  argument  sup- 
poses the  Judge  to  possess,  it  is  difficult  to  imderstand 
how  he  can  act  differently.  For,  though  it  is  commonly 
said  that  witnesses  are  to  be  weighed  and  not  to  be  num- 
bered, yet  if  the  Appellants  are  right  in  asserting  that  in 
the  construction  of  a  foreign  instrument  the  English 
Judge  is  utterly  incapable  of  forming  a  judgment  without 
the  help  of  foreign  witnesses,  there  is  no  escape  for  him 
out  of  the  difficulty  of  conflicting  opinions,  but  by  his 
adopting  the  opinion  of  the  majority.  Of  course  when 
we  speak  of  the  construction  of  a  foreign  instrument,  we 
must  be  understood  to  mean  a  judicial  construction ;  be- 
cause as  the  instrument  must  be  translated  for  the  Enff^ 
lish  Judge,  the  translator  is  an  interpreter  to  him  of  the 
meaning  of  the  words  employed ;  and  so  far  his  guide  to 
the  intention  of  the  parties. 

Now  the  proof  required  in  this  case  was  what,  as  a 
Gftct,  is  the  foreign  law  applicable  to  the  part  of  the  in- 
strument to  be  construed,  including  in  the  expression 
'  foreign  law,"  the  peculiar  meaning  (if  any)  of  words  and 
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parties^  the  diflFerence  between  them  (undoubtedly  a  very        18^- 

wide  one)  being,  whether  he  is  to  judge  the  contract  itself,      Di  Sora 

ji 

or  to  judge  the  opinions  of  the  witnesses  upon  it.  The  Phillipps 
office  of  construction  of  a  written  instrument,  whether  ^^  Others, 
foreign  or  domestic,  brought  into  controversy  before  our 
tribunals,  properly  belongs  to  the  Judge.  In  the  case  of 
a  foreign  instrument,  he  necessarily  requires  some  person's 
assistance.  In  the  first  place  he  must  have  a  translation 
of  the  instrument,  a  translator  being  (as  I  have  already 
said)  a  witness  as  to  the  meaning  and  also  the  grammati- 
cal construction  of  the  words.  He  must  then  have  the 
way  cleared  for  him  by  explanatory  evidence,  of  any 
words  which  are  of  a  technical  description,  or  which  have 
a  peculiar  meaning,  different  from  that  which,  literally 
translated  into  our  language,  they  would  bear ;  and,  if 
there  is  any  established  principle  of  construction  of  the 
particular  instrument  by  the  foreign  tribunal,  proof  of  it 
must  be  given.  But  the  witnesses  having  supplied  the 
Judge  with  all  these  facts,  they  must  retire  and  leave  his 
sufficiently  informed  mind  to  his  own  proper  office — ^that 
of  ascertaining  for  himself  the  intention  of  the  parties  ; 
or,  in  otiier  words,  of  construing  tiie  language  of  the  in- 
strument  in  question* 

None  of  the  cases  which  were  cited  in  the  course  of 
the  argument  appears  to  me  to  contradict  tiiis  view  of 
the  duty  of  the  Judge  in  dealing  with  foreign  law.  Lord 
Lanffdale,  in  his  able  treatment  of  the  subject  in  Lnrd 
Nelson  v.  Lord  Bridport  (o),  nowhere  places  tiie  foreign 
witness  in  the  position  of  the  Judge,  though  he  expresses 
an  opinion  that  the  Judge  may  sometimes  be  compelled 
to  undertake  the  office  of  a  witness,  and  ascertain  for 
himself  tiie  fact  of  the  foreign  law  *^  if  there  should  be 

(o)  8  Beav.  527. 
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as  to  the  right  of  the  parties  under  a  Scottish  settlement.  1863. 
The  Court  referred  it  to  the  Master  to  inquire  as  DiSora 
to  its  construction  according  to  the  law  of  Scotland.**  Phillipps 
This  is  inaccurate.  The  Registrar's  book  has  been  and  Others, 
searched,  and  it  appears  that  the  inquiry  was  not  as  to 
the  construction  of  the  settlement,  but "  what,  according 
to  the  law  of  Scotland^  were  the  rights  and  interests  of 
the  parties  under  the  settlement.*'  So  in  Anstruther  y. 
Adair  {u\  the  Lord  Chancellor  said  he  should  make  a 
declaration  that  the  law  of  Scotland  ought  to  govern  the 
construction  of  the  contract,  and  referred  it  to  the  Master 
to  enquire  and  state  whether,  under  the  contract  so  con- 
strued, the  Plaintiff  was  entitled  to  receive  a  transfer  of 
the  stock  to  himself.  The  meaning  of  that  appears  to  be 
that  the  Lord  Chancellor  thought  that  the  law  of  Scotland 
was  to  be  applied  to  the  contract,  and  held  that  by  that 
law  the  husband  was  entitled  to  all  the  property  of  the 
wife  coming  to  her  after  the  coverture,  without  his  being 
compelled  to  make  a  settlement  upon  the  wife,  as  he 
would  be  if  the  case  had  to  be  decided  by  the  English 
law. 

The  extent  to  which  evidence  as  to  the  construction  of 
foreign  instruments  is. admissible  is  thus  explained  by 
Liord  Mansfield  in  Mostyn  v.  Fabrigas  (v):  '^  If  there  is  a 
French  settiement,  the  construction  of  which  depends 
upon  the  custom  of  Paris,  witnesses  must  be  received  to 
explain  what  the  custom  is,  as  evidence  is  received  of 
customs  in  respect  of  trade."  So,  in  this  case,  it  was 
quite  legitimate  evidence  to  show  (what  it  was  said  no 
English  lawyer  could  properly  appreciate)  tiie  importance 
of  the  tide  of  dower,  and  the  favour  shown  to  it  by  the 

(a)  2  Myl.  &  K.  613.  (r)  Cowp.  174. 
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•ule  in  this  House  that  the  Lord  Chancellor^  or  any  other  *     1863. 
loble  and  learned  lord^  should  abstain  from  taking  part      Di  Sora 
in  the  decision  because  he  may  have  been  counsel  in  the     Phtllipps 
3ase  in  the  Court  below.     But  at  the  same  time  I  may    and  Others, 
say,  in  explanation  of  the  course  which  I  have  taken,  that 
[  thought  it  my  duty  to  preside  in  the  argument,  and  to 
^ve  to  the  Appellants'  counsel  a  mind  as  impartial  and  as 
Gree  from  former  impressions  as  I  could  possibly  com- 
mand.    I  did  so  because  if,  upon  hearing  the  argument 
in  this  case,  I  had  been  convinced  that  the  decree  was 
wrong,  it  would  have  been  my  duty  to  give  the  Appel- 
lants the  benefit  of  that  conviction.     But  after  hearing 
the  argument  on  behalf  of  the  Appellants,  not  being  able 
to  arrive  at  that  conclusion,  and  having  regard  to  the 
circumstance  that  the  Appellants  are  strangers,  foreigners, 
who  might  possibly  misapprehend  the  rules  of  proceeding 
in  this  House,  I  thought  it  more  becoming,  as  it  was 
more  acceptable  to  my  own  mind,  to  take  no  part  what- 
ever, either  openly  or  secretly,  directly  or  indirectly,  in 
the  judgment  which  has  been  given  in  this  case. 

Lord  Chelmsford: 

My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend  in  the  propriety  of  the  course  which  he  has 
adopted.  It  was  exactly  the  one  which  I  pursued  in  the 
Thellusson  Case  («?).  I  attended  here  as  Lord  Chancellory 
and  presided  at  the  hearing  of  the  case,  determining  not 
to  take  any  part  in  the  decision  unless  there  should  be 
unhappily  a  division  of  opinion  amongst  the  noble  and 
learned  Lords  who  were  present  upon  that  occasion. 
It  happened,  most  fortunately,  that  they  were  unani- 

(tr)  7  H.  L.  Cas.  429. 
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Edward  S.  Power        ...    Appellant  jqq^ 

Francis  C.  Reeves        ...    Respondent  Feh^i 

A  conveyance  made  under  21  &  22  Fict,  c.72  (''Sale  and  Transfer        ..^— 
of  Lands,  Irelatid**)  is^  by  s.  85, ''  for  all  purposes  conclusive  evi-       Landed 
dence"  that  all  previous  proceedings  leading  to  such  conveyance  ^'^^^  Cfmri^ 
have  been  regularly  taken.  iAmf^tmeei 

Where,  therefore,  proceedings  had  been  taken  for  the  sale  of  certain    Ukuili^  of. 
estates,  and  their  sale  and  re-sale  had  been  directed  in  a  manner     I>ek^  m 
which,  when  presented  to  the  notice  of  this  House,  was  declared  to  ^  "^^^P^. 
be  marked  with  great  irregularity,  but  the  party  complaining  had       ^   72 
not  brought  the  matter  before  the  Court  of  Appeal  until  after  the         CoiU* 
conveyances  had  been  executed,  it  was  held  that  this  House  was 
precluded  by  the  provisions  of  the  statute  from  affording  the  Ap- 
pellant relief  against  the  consequences  of  such  irregularities. 

When  the  Appellant  did  go  before  the  Court  of  Appeal  his  petition 
was  dbmissed  with  costs.  The  House  reversed  the  order  for  costs, 
but  afiSrmed  the  dismissal  of  the  appeal. 

This  was  an  appeal  against  an  order  of  the  Court  of 

Appeal  in  Chancery  in  Ireland^  confirming  two  orders  of 

the  Landed  Estates  Court  there,  dated  respectively  Sd  and 

3l8t  May  I860.    The  orders  were  made  in  respect  of  a  sale 

of  the  Appellant's  estates,  directed  upon  the  petition  of  ^. 

Car letan  Reeves y  one  of  the  Appellant's  creditors.  The  first 

order,  though  made  on  the  Sd  May,  was  not  formally  drawn 

up  till  30th  June.     It  was  then  put  into  writing  in  the 

following  form :  **  The  sale  of  the  estates  in  this  matter 

having  come  on  this  day,  and  it  appearing  that  Mr.  W. 

C.  Waldron  was  declared  the  purchaser  of  lots  1>  2,  5,  6, 

and  9,  on  the  rental,  and  on  being  questioned,  the  said 

W.  C.  Waldron  declared  that  he  had  bid  for  gfaid  lots  in 

trust  for  the  owner,  and  also  that  he  was  not  a  solicitor ; 

and  lots  3,  4,  and  7  having  been  put  up  for  sale,  the  said 

W.  C.  Waldron  also  bid  for  the  same,  but  other  parties 

were  declared  the  purchasers,  the  said  W.  C.  Waldron 

having  been  the  next  highest  bidder  for  each  of  said  lots 

X  X  3 


CASES  IN  THE  HOUSE  OF  LORDS.  647 

person  who  was  not  a  solicitor^  and  not  himself  responsi-        1804. 
ble  to  make  good  the  purchase  on  the  3d  of  May  last ;  and       Power 
if  anyone  but  an  oflRcer  of  the  court,  being  a  solicitor      -,  *• 
and  a  solvent  person,  responsible  to  pay  in  the  purchase 
money,  shall  bid  as  a  trustee  for  anyone,  he  will  be  guilty 
of  a  contempt  of  court,  and  attached ;  and  in  order  to 
carry  out  this  rule,  I  shall,  on  this  occasion,  deviate  from 
the  usual  course,  by  requiring  the  purchaser  to  sign  the 
sale  book  immediately  after  the  sale  of  each  lot,  instead 
of  waiting  until  the  sales  are  over."    The  sales  proceeded 
accordingly. 

In  the  month  of  June  an  application  was  made  to  the 
Landed  Estates  Court  to  set  aside  these  sales,  and  affida- 
vits were  put  in  on  behalf  of  the  Appellant.  Mr.  W.  C. 
Waldron  made  an  affidavit,  stating  that  he  had  attended 
at  the  sale  on  the  3d  of  May^  and  made  biddings  for  the 
owner  at  his  express  desire ;  that  after  the  sale  was  over, 
aii(i  when  he  had  signed  the  entry  of  the  first  lot  in  the 
court  book,  the  Judge  was  brought  back  into  court,  and 
asked  him  whether  he  was  not  aware  that  there  was  a  rule 
of  court  against  an  owner  purchasing  his  own  estate  with- 
out having  first  obtained  the  leave  of  the  court  so  to  do, 
and  he  answered  that  he  was  not  aware  of  the  existence 
of  any  such  rule ;  that  on  the  7th  of  May  a  notice  was, 
by  order  of  the  Judge,  served  on  deponent  (which  he 
duly  transmitted  to  the  Appellant),  stating  that  the  re- 
sale had  been  fixed  for  the  31st  Jfay,  but  that  in  the 
meantime  the  owner  would  be  at  liberty,  on  lodging  the 
purchase  money  for  the  lots  1,  2,  5,  6,  and  9,  to  make  any 
application  he  might  think  fit ;  that  on  the  Slst  May  the 
re-sale  took  place ;  it  was  insisted  before  the  Judge  that 
the  sale  of  the  other  lots  was  complete,  and  that  he  had 
only  authority  to  sell  the  adjourned  lots  8  and  10,  but 
his  Lordship  made  the  declaration  (now  treated  as  the 
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pellant  has  no  power  to  force  them  to  come  in,  but  their  '864. 
absence  does  not  affect  his  right  to  have  the  appeal  heard.  Powsn 
The  two  orders  must  be  reversed.  They  assume  a  power  Rrkvw. 
which  the  Judge  did  not  possess.  [Lord  Crantoorth,  re- 
ferring to  the  85th  section  of  the  statute  (b),  said,  when 
a  conveyance  has  once  been  made  to  the  purchaser,  can 
any  question  be  afterwards  raised  ?]  It  would  be  strange 
to  say  that  it  could  not  The  Judge  would  then  have 
power  to  stop  any  appeal  by  at  once  executing  a  convey- 
ance. Here  the  very  foundation  of  the  order  of  3d  May 
was  erroneous.  By  that  order  the  sale  is  cancelled,  be- 
cause Waldron,  though  not  a  solicitor,  made  biddings  for 
the  Appellant.  He  had  a  right  to  do  so.  The  d7th 
section  expressly  authorises  ''any  person  interested  in 
the  land,  other  than  the  incumbrancer  or  owner,  on  whose 
application  the  sale  has  been  ordered,  or  the  person  having 
the  carriage  of  the  sale,"  to  bid  thereat.  The  Appellant  • 
did  not  fill  any  one  of  these  excepted  characters,  and  so 
was  entitled  to  bid.  A  conveyance  executed  on  a  sale 
wrongfully  ordered,  cannot  override  a  sale  made  on  a  law- 
ful bidding.  The  Judge  himself,  by  his  notice  of  the  7th 
May,  must  be  taken  to  have  admitted  that  his  order  of 
the  3d  of  May  was  wrong.     By  that  notice  he  permitted 

(ft)  21  &  22  Vict.  c.  72,  s.  85.  ''  Every  coDveyance,  assignment^  and 
dcclaiatioD,  respectively  executed  as  required  by  this  Act,  and  every 
order  for  partition  or  for  exchange,  or  for  division  and  allotment, 
made  by  the  Court  under  its  seal,  shall^  for  all  purposes,  be  conclunve 
evidence  that  every  application,  proceeding,  consent,  and  act  what- 
soever, which  ought  to  have  been  made,  given  and  done  previously 
to  the  execution  of  such  conveyance,  assignment,  or  declaration,  or 
the  making  of  such  order  respectively,  has  been  made,  given,  and 
done  by  the  person  authorised  to  make,  give,  and  do  the  same ;  and 
no  snch  conveyance,  assignment,  declaration,  or  order  shall  be  im- 
peached by  reason  of  any  informality  therein  t  and  every  such  order 
•hall  operate  and  may  be  registered  in  the  office  for  registering  deeds 
in  Ireland^  in  like  manner  as  of  conveyance  by  way  of  partition,  ex- 
change, division,  or  allotment,  had  been  executed  for  such  purposes.** 
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estates  accordingly  took  place  under  and  by  virtue  of        1864. 
liis  order,  the  present  Appellant  having  declined  to  avail       p^^^ 
limself  of  the  opportunity  which  was  offered  to  him  of 
)ringing  in  the  sums  of  money  that  he  had  bid  for  the 
ots,  and  making  an  application  to  the  court  to  be  de-> 
dared  the  purchaser  by  private  contract. 

It  appears  that  no  appeal  to  the  Appeal  Court  was  at- 
lempted  to  be  presented  by  the  owner,  or  any  step  taken 
or  that  purpose  until  after  the  re-^sale.  The  re-sale  ao- 
lordingly  took  place  on  the  31st  of  May^  and  upon  that 
iccasion  contracts  were  entered  into  by  the  court  with 
lifferent  purchasers,  which  contracts  have  since  been 
iompleted,  and  conveyances  made  to  those  purchasers  in 
lursuance  of  those  contracts. 

My  Lords,  the  order  that  was  made  upon  the  31st  of 
May  appears  to  have  been  made  in  a  very  irregular  form* 
t  is  stated  in  these  words,  adopting  the  language  of  the 
Fudge.  [His  Lordship  read  it,  see  ante^  p.  646.]  So  much 
f  what  is  here  represented  to  have  been  said  by  the 
samed  Judge  (but  in  which  representation  I  trust  that 
here  is  some  material  error),  forms  in  effect  the  order  that 
rasmade. 

In  consequence  of  that  order,  as  I  have  already  ob- 
erved,  a  re-sale  was  effected,  and  certain  contracts  were 
ntered  into  with  the  purchasers,  which  contracts  were 
fterwards  carried  into  effect  by  conveyances.  And  al- 
bough  as  to  some  of  them  it  does  not  very  clearly  appear^ 
et  as  to  the  major  part  it  does  appear,  that  these  con- 
racte  were  completed  by  conveyances  anterior  to  the  2d 
i  August  1860.  On  that  day  a  petition  of  appeal  against 
lese  proceedings  was  presented  by  the  present  Appel- 
int  to  the  Court  of  Appeal  in  Ireland.  There  is  cer- 
linly,  if  the  Appellant's  representation  be  correct,  a  pic- 
ore  of  great  irregularity  drawn  in  the  course  of  these 
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tained  in  the  Statute  of  the  21  &  22  Viet  c.  72,  cannot  I8r,4. 
be  now  impugned  or  affected  by  any  proceedings.  It  is  Power 
material  also  to  notice,  that  this  was  so  much  felt  by  the  Rsfy^ 
present  Appellant,  that  when  he  presented  his  petition 
of  appeal  to  the  Court  of  Appeal,  he  served  that  petition 
of  appeal  upon  the  different  purchasers.  It  does  not 
appear  that  any  of  those  purchasers  appeared  at  the 
hearing,  and  I  think  they  were  rightly  advised  not  to  do 
so,  because  they  relied  upon  the  conveyances  which  they 
had  obtained.  But  the  Court  of  Appeal  was  of  opinion 
that,  inasmuch  as  their  title  had  become  irrefragable 
under  the  statute,  it  was  impossible  to  re-open  the  ques- 
tion of  the  propriety  of  the  orders  of  the  Sd  and  of  the 
Slst  of  May,  those  orders  having,  in  point  of  fact,  been 
steps  only  to  farther  proceedings,  which  had  now  be- 
come wholly  irrefragable  and  unassailable,  and  that  there- 
fore the  antecedent  steps  could  no  longer  be  questioned. 

I  think,  therefore,  that  your  Lordships  will  concur 
with  the  court  below,  and  say  that  upon  the  whole,  this 
was,  under  the  circumstances,  a  very  correct  conclusion, 
and  that  it  would  be  a  very  inexpedient  and  unfortunate 
thing  to  allow  any  door  to  be  opened  by  which  a  title 
completed  under  those  statutes  which  created  the  En- 
cumbered Estates  Court  could  be  at  all  impeached  or 
assailed.     My  Lords,  I  will  however  point  out  to  you 
that  the  orders  in  question  may  be  divisible  into  two 
parts ;  that  is,  they  may  be  regarded  first,  so  far  as  they 
serve  as  a  basis  for  the  purchaser's  title  and  the  pur- 
chaser's rights,  in  which  respect  I  hope  your  Lordships 
will  be  of  opinion  that  they  cannot  admit  of  being  ques- 
tioned or  impugned.    But  there  is  another  aspect  of  the 
orders  in  which  they  may  be  regarded,  so  far  as  they 
affect  the  Appellant  personally,  in  casting,  to  a  certain 
extent,    an  imputation   upon   the   Appellant's  honour. 
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adhere  strictly  to  the  provision  of  the  statute^  which        1864. 
makes  a  conveyance  under  an  order  of  the  Encumbered      Power 
Estates  Court  absolute  and  conclusive.    In  truths  the     t>   ^' 
petitioner  was  not  without  remedy,  because  if  he  had 
appealed  to  the  Court  of  Appeal  immediately  after  the 
order  of  the  3d  of  May^  or  even  immediately  after  the 
order  of  the  31st  of  May^  perhaps  he  might  have  obtained 
relief.     As  it  is,  I  think  we  are  unable  to  grant  any  other 
relief  than  that  which  has  been  proposed  by  my  noble 
and  learned  friend. 

Lord  Chelmsford: 

My  Lords,  I  entirely  agree  with  my  noble  and  learned 
firiends,  and  I  have  nothing  to  add  to  what  they  have 
said. 

It  was  Ordered,  that  so  much  of  the  said  order  of  the 
Court  of  Appeal  in  Chancery  in  Ireland,  of  the  10th  of 
November  1860,  as  ordered  that  the  two  deposits  of  10  /. 
each  be  paid  over  to  Reeves,  in  part  payment  of  his  costs 
of  the  appeal,  and  as  farther  ordered  that  the  said 
Francis  Charleton  Reeves  be  at  liberty  to  apply  to  the 
court  below  for  payment  of  the  residue  of  the  said  costs, 
be,  and  the  same  is  hereby  reversed;  but  that  in  all 
other  respects  the  appeal  be,  and  the  same  is  hereby 
dismissed  this  House ;  and  the  cause  is  remitted,  &c. 

Lords'  Journals,  11  February  1864. 
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to  the  use  of  Amelia  his  wife,  for  life,  remainder  to  trus- 
tees, &c.,  during  the  life  of  his  daughter,  the  Countess  of 
JSectivBy  upon  trusts  to  pay  her  the  rents  for  her  life. 
And  from  and  after  the  decease  of  the  Countess,  to  the 
use  of  each  of  the  sons  of  the  Countess  who  should  be 
born  in  the  testator's  lifetime  (except  Lord  Kenlis^  the 
testator's  grandson  and  first  son  of  the  Countess,  or  her 
eldest  son  for  the  time  being,  being  the  heir  apparent  of 
the  Earl  of  JBective)  successively  for  life,  with  remainder 
to  the  first  and  other  sons  of  each  (except  as  aforesaid), 
successively  in  tail  male,  remainder  to  the  sons  bom  after 
the  testator's  death,  and  their  sons  successively  in  tail 
male,  remainder  to  Lord  Kenlis  for  life  ;  to  his  first  and 
other  sons  successively  in  tail  male,  with  divers  re- 
mainders over,  and  an  ultimate  remainder  to  the  testa- 
tor's own  right  heirs.  There  were  then  provisions  for 
maintenance  during  infancy,  and  the  will  went  on  thus : 
And  as  to  the  residue  of  his  real  estates,  and  all  his  chat- 
tels real,  he  gave  the  same  unto  his  trustees,  their  heirs, 
&c.  to  and  for  the  trusts  and  subject  to  the  powers,  &c. 
thereinbefore  expressed,  to  take  effect  after  the  deaths  of 
his  wife  and  daughter,  of  and  concerning  his  real  estates 
K.  and  M.  Provided  that  no  one  who  should  take  an 
estate  tail,  by  purchase,  in  the  chattels  real  should  be  en- 
titled thereto  until  twenty-one,  or,  dying  before  that  age, 
should  leave  issue  inheritable.  And  as  to  the  residue  of 
his  personal  estate,  subject  to  the  payment  of  his  debts 
and  legacies,  &c.,  he  gave  the  same  to  his  trustees,  their 
executors,  administrators,  and  assigns,  in  trust,  with  all 
convenient  speed  after  his  decease,  to  sell  and  convert 
the  same  into  money,  and  in  the  meantime  and  until  his 
residuary  personal  estate,  or  the  proceeds  thereof,  should 
be  invested  in  the  purchase  of  real  estate  as  thereinafter 
directed,  to  lay  out  and  invest  the  monies  in  the  funds, 

VOL.  X.  T  Y 


657 


1BC4. 


Bkctive 

r. 

Hodgson 

and  Others* 


CASES  IN  THE  HOUSE  OF  LORDS. 


C59 


was  heard  before  Vice  Chancellor  Woody  who,  on  the 
27th  May  1863,  made  a  decree  declaring  the  Countess 
entitled  to  the  rents  and  profits  of  the  testator's  residuary 
real  estates,  until  such  time  as  such  estates  should  vest 
beneficially  in  some  person  entitled  thereto  in  possession, 
upon  the  trusts  to  take  effect  after  the  decease  of  the 
testator's  widow  and  daughter ;  and  that  the  interim  in- 
come of  the  testator's  chattels  real,  until  such  time  as 
the  said  estates  should  vest  as   aforesaid,  fell  into  the 
general  residue  of  the  testator's  personal  estate ;  and  that 
two  third  parts  of  the  residuary  personal  estate,  including 
the  income  arising  from  such  two  third  parts,  until  the 
time  when  some  person  should  be  entitled  in  possession 
under  the  limitations  in  tlie  will  to  the  income  of  the  real 
estate  directed  to  be  purchased  with  such  two  third  parts, 
ought  to  be  laid  out  in  the  purchase  of  such  estates  ac- 
cordingly ;  and  that  there  was  no  intestacy  in  respect  of 
the  two  third  parts  of  such  income  {a).     The  appeal  was 
against  so  much  of  the  decree  as  directed  the  income  of 
the  two  third  parts  of  the  residuary  personal  estate  to 
be  laid  out  in  the  purchase  of  real  estates,  and  declared 
that  such  income  was  not  undisposed  of. 

The  Attorney  General  (Sir  R.  Palmer)  and  Mr. 
Hobhouse  (Mr.  Burrell  and  Mr.  F.  V.  Hawkins 
were  with  them),  for  the  Appellant : 

The  limitations  and  trusts  declared  by  the  will  contain 
no  disposition  of  this  income  during  the  period  of  sus- 
pense in  the  vesting  occasioned  by  the  continuance  of  the 
life  of  the  Countess  of  Bective.  As  Lord  Chancellor 
Talbot  said  in  Hopkins  v.  Hopkins  {b)y  "  until  somebody 
is  in  esse  to  take  under  this  executory  devise,  the  rents 
and  profits  must  be  looked  upon  as  a  residue  undisposed 
of,  and  consequently  must  descend  upon  the  heir  at  law, 
(a)  1  Hem.  &  Mil.  37G.  (b)  Cas.  Temp.  TalK  44,  ul. 
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the  subject  of  a  particular  trust,  and  to  them  cannot  be 
attributed  the  qualities  of  an  entire  residue,  for  they  con- 
stitute a  particular  fund,  which  has  been  obtained  by 
separation  from  the  residue,  and  which  is  here  directed 
to  be  converted  into  real  estate.     [The  Lord  Chancellor : 
Can  it  be  material  whether  the  gift  of  the  residue  is  to 
A.  or  U>  A.  B.  C.  D.  E.  and  F.  f]     It  might  not  be  ma- 
terial so  long  as  the  gifts  retained  the  particular  character 
of  residue.     But  that  is  not  so  under  such  circumstances 
as  exist  here.     Where  there  is  such  a  division  of  residue 
into  parts,  on  failure  of  any  one  of  the  gifts,  that  part 
will  not  again  become  residue,  Skrymsher  v.  Northcote  (i). 
In  Cresswell  v.  Cheslyn  (;),  the  testator  gave  the  resi- 
due of  his  personal  estate  to  three  of  his  children,  A.  B. 
and  C.    By  a  codicil  he  revoked  this  gift  as  to  C,  giving  her 
a  pecuniary  legacy  instead,  and  it  was  held  that  this  third 
did  not  belong  to  the  other  two,  but  went  according  to 
the  statute  of  distributions.    In  Humble  v.  Shore  (A),  the 
testrix's  residuary  real  and   personal   estate  was  to  be 
sold,  and  there  was  a  gift  to  trustees  of  one-sixth  for 
S.  IV.      That  was  revoked  by  a  codicil,  and  the  same 
one-sixth  was  given  to  trustees  for  *S.  W\  for  life,  with  a 
direction  after  her  decease  to  pay  a  legacy  thereout,  and 
that  the  remainder  of  such  sixth  should  sink  into  the  re- 
sidue of  the  personal  estate,  and  be  disposed  of  accord- 
ingly.    S.  W.  died  before  the  testatrix :  the  sixth  was 
held  to  be  undisposed  of,  and  went  to  the  heir  at  law  and 

next  of  kin. 

The  heir  at  law  takes  here  on  account  of  the  conver- 
sion of  the  property.  The  will  operates  an  actual  con- 
version from  the  moment  of  the  death ;  and  on  the  death 
that  real  estate,  which  is  not  disposed  of,  is  cast  by  law 
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sldue  of  his  estate ;  he  gave  all  the  residue  of  his  personal 
estate  to  his  son  (if  he  should  have  one),  at  twenty-one  ; 
but  if  he  should  have  no  son,  then  to  his  infant  daughter 
at  twenty-one,  or  marriage ;  but  if  she  should  die,  and 
there  should  be  no  other  child,  then  to  such  son  of  his 
first  daughter  as  should  attain  twenty-one;  but  if  she 
should  not  have  a  son,  to  W.  Ekins  Pier^  subject  to  the 
payment  of  4,000  Z.  to  the  daughter  of  this  daughter.  It 
was  held  that  this  income  was  to  accumulate,  and  form 
part  of  the  residue  till  the  devise  to  the  son  vested ;  and 
liord  Hardwiche  then  said,  "  There  is  a  great  difference 
between  a  particular  distinct  part  of  the  personal  estate, 
and  the  whole  residue  of  it ;  for  when  the  whole  is  given, 
it  is  a  contradiction  in  terms  to  say  any  part  of  that 
estate  is  undisposed."  Here  the  whole  is  not  given,  but 
is  expressly  divided  into  distinct  parts,  and  appropriated 
to  distinct  purposes.  That  being  so,  they  are,  on  the 
authority  of  that  case  itself,  to  be  differently  treated. 

The  intermediate  profits  of  the  residue  of  personalty 
accumulate ;  those  of  the  residue  of  realty  go  to  the  heir 
at  law,  Trevanian  v.  Vivian  (r).  When  indeed  the  two  are 
Ijlended  in  one  common  mass,  the  intermediate  rents  of 
realty  may  pass  under  the  gift  of  residue  in  the  same 
manner  as  do  the  profits  of  the  personalty,  Genery  y» 
Fitzgerald  (s\  Glanvill  v.  Glanvill  {t) ;  but  that  is  not 
the  case  here,  nor  is  it  easy  to  reconcile  those  two  cases 
with  Bullock  V.  Stones  (m). 

Mr.  Rolt  and  Mr.  Wickens  appeared  for  the  Re- 
spondent Hodgson ;  Sir  H.  Cairns^  Mr.  Markham 
Giffard^  and  Mr.  Erskine^  for  Lord  Kenlis. 

At  the  conclusion  of  the  argument  on  behalf  of  the 
Appellant, — 
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descends  to  the  heir  at  law.  Now,  this  is  the  conse- 
quence of  the  great  principle  or  rule  of  law,  that  the 
freehold  cannot  remain  in  abeyance ;  but  that  rule  has 
no  application  to  bequests  of  personal  estate.  Conse- 
quently, if  by  a  will  the  whole  of  the  personal  estate,  or 
the  residue  of  the  personal  estate,  be  the  subject  of  an 
executory  bequest,  the  income  of  such  personal  estate 
follows  the  principal  as  an  accessory,  and  must,  during 
the  period  which  the  law  allows  for  accumulation,  be 
accumulated  and  added  to  the  principal.  Subject  to  the 
prohibition  against  accumulation,  the  ownership  both  of 
the  principal  and  interest  of  the  personal  estate  so  be- 
queathed, may  remain  in  suspense  until  the  executory 
bequest  lakes  effect,  provided  it  be  so  given  as  that  it 
must  vest  within  the  time  allowed  by  the  rule  against 
perpetuities.  In  the  case  of  personal  estate,  the  policy 
of  the  law  does  not  require  that  there  should  always  be 
a  representative  of  the  beneficial  ownership. 

My  Lords,  these  are  cardinal  principles  in  the  law  of 
property.      The  distinction  arises  wholly  and   entirely 

from  the  operation  of  the  rule  of  law,  that  the  freehold  of 

* 

real  estate  cannot  be  permitted  to  remain  in  abeyance. 
In  the  present  case,  therefore,  we  have  a  will  clearly 
coming  within  the  principle  of  the  rule.  But  it  is  sought 
to  be  taken  out  of  the  rule,  because  the  residue  is  given 
in  this  manner,  that  the  residue  of  the  personal  estate  is 
directed  to  be  applied,  first,  as  to  two-thirds,  in  the 
investment  and  purchase  of  real  estate;  and  then  the 
real  estate  so  to  be  bought  is  given  to  the  uses  to  which 
the  particular  real  estates  first  devised  by  the  will  to  the 
testator's  widow,  with  remainder  to  his  daughter,  the 
Countess  of  Bectivey  with  remainder  to  her  second  son, 
are  devised. 

The  distinction  that  is  sought  to  be  raised  is  founded 
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all  purposes  whatsoever,  not  only  the  purposes  of  the         1864. 
will,  but  the  purposes  of  ownership  in  every  form,  and       Bectivb 
by  every  title.     And  accordingly  it  was  held  that  that      ^  ^' 
conversion   would  operate  for  the  benefit  of  the   heir,    and  Others, 
altliough  the  heir  claims  in  default  of  disposition  in  con- 
sequence of  there  being  no  direction  given  by  the  will, 
and  cannot  by  any  possibility  be  made  to  claim  under  the 
will. 

My  Lords,  that  prevalent  error  was  not  corrected 
until  the  decision  of  the  case  of  Achroyd  v.  Smithson  (r), 
which  decided  a  point,  that  of  necessity  involved  this  as 
its  consequence,  that  conversion  must  be  considered  in 
all  cases  to  be  directed  for  the  purj)08es  of  the  will,  and 
is  limited  by  the  purposes  and  exigencies  of  the  will.  If 
therefore  the  real  estate  be  directed  to  be  sold,  with  a 
view  to  a  disposition  made  by  a  will,  and  that  disposition 
fails,  although  the  real  estate  has  de  facto  been  sold,  yet 
the  proceeds  will  retain  the  quality  of  real  estate  for  the 
purpose  of  ascertaining  the  ownership,  that  is  the  title  of 
the  heir ;  although  it  is  true  that  when  you  pay  it  over 
to  the  heir,  in  the  hands  of  the  heir  it  has  the  character 
of  money,  and  no  longer  the  character  of  real  estate.  So, 
in  like  manner,  if  money  is  directed  to  be  invested  in 
land,  and  the  land  is  disposed  of  by  the  will,  and  the 
money  is  so  invested,  but  the  disposition  fails,  the  invest- 
ment thus  made  for  the  purposes  of  the  will  has  no  effect 
in  altering  the  quality  of  the  property  ;  but  the  property, 
even  in  the  shape  of  lands,  retains  its  pristine  and 
original  quality  of  personal  estate,  for  the  purpose  of  de- 
termining the  ownership.  These  are  simple  cardinal 
principles  with  which  we  are  all  familiar.  That  last 
principle  to  which  I  have  adverted  had  not  been  followed 
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possibility,  enure  beyond  the  period  of  time  allowed  by 
the  Thellusson  Act  for  accinnulations.  With  that 
formal  addition,  therefore,  made  to  the  decree,  I  trust 
that  your  Lordships  will  be  of  oj)inion  that  the  Vice 
Chancellor  was  quite  right,  and  that  the  decree  ought  to 
be  affirmed.  But  probably  your  Lordships  will  think 
that  as  there  has  been  a  necessary  correction  in  the 
decree,  and  having  regard  also  to  the  nature  of  the  sub- 
ject, the  cost<*  of  the  appeal  may  with  propriety  be 
allowed  to  both  parties  out  of  the  estate. 

Lord  Cranworth : 

My  Lords,  the  Appellant  in  this  case  claims  certain 
interim  rents  and  interests  as  being  entitled  to  them  as 
the  next  of  kin  of  the  testator.  If  she  is  so  entitled,  it 
can  only  be  because  this  was  part  of  the  testator's  personal 
estate.  But  if  it  was  part  of  the  testator's  personal 
estate,  it  is  in  express  words  given  by  the  will.  None  of 
the  authorities  referred  to  appears  to  me  to  touch  this 
case,  because  if  it  is  to  be  taken  that  if  there  had  been  a 
direction  to  invest  the  whole,  that  would  have  necessarily 
carried  the  whole  interim  profits.  I  can  see  no  sort  of  dis- 
tinction arising  from  the  fact  that  this  residue  is  to  be 
divided  into  certain  proportions,  namely,  two-thirds  and 
one-third. 

There  is  one  observation  that  occurs  to  me  as  desirable 
to  make,  though  it  is  scarcely  necessary  to  add  anything 
to  what  has  fallen  from  the  Lord  Chancellor.  I  think 
that  the  reason  why  the  same  rule  was  not  applied  to 
real  estate,  depends  mainly  on  the  ground  referred  to  by 
the  Xorrf  Chancellor ;  but  there  is  another  circumstance 
which  is  always  to  be  considered,  namely,  that  up  to  a 
very  recent  period  there  was  no  such  thing  as  a  residuary 
devise  of  renl  estate.     A  man  might  say,  after  giving  his 
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Lord  Cranworth  and  Lord  Chelmsford  concurred.  1864. 

Sectivb 
It  was  afterwards  Ordered  and  adjudged,  that  the  de-  „, 

cree  of  the  27th  May  1863  be  affirmed,  with  the  following      Hodgson 

^     .  and  Others, 

variations,  viz.,  after  the  words  "  arising  from  such  two 

third  parts,"  insert  the  following  words :  "  until  the  ex- " 
piration  of  a  period'  of  twenty-one  years  from  the  death 
of  the  testator,  or  " ;  and  also  after  the  words  '*  conveyed 
to  the  uses  therein  mentioned,"  insert  the  following  words : 
which  shall  first  happen;"  and  also  after  the  words 
residuary  personal  estate,"  and  before  the  words  "  and 
it  is  ordered,"  insert  the  following  declaration ;  viz.  "  and 
it  is  declared,  that  if,  under  the  directions  aforesaid,  the 
accumulation  shall  be  continued  for  twenty-one  years 
from  the  testator's  decease,  then  at  the  expiration  of  that 
term  the  Appellant,  Amelia  Countess  of  Bective,  as  the 
next  of  kin  of  the  testator,  her  executors  or  administra- 
tors, and  as  residuary  legatee  of  the  testator's  widow,  will 
become  entitled  to  the  interim  income  of  the  aforesaid 
two  third  parts  of  the  residuary  personal  estate,  and  of 
the  accumulations  thereof,  until  some  person  shall  become 
entitled  in  possession  under  the  limitations  of  the  will  as 
aforesaid."  That  the  costs  of  all  parties  to  the  appeal 
(such  costs  to  be  taxed  as  between  solicitor  and  client)  be 
paid  out  of  the  said  testator's  general  personal  estate ; 
and  that  the  cause  be  remitted  with  these  variations, 
&c. 

Lords'  Journals,  4  March  1864. 
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mainder,  7,466/.,  on  the  Ist  May  1848,  with  interest 
thereon  in  the  meantime  at  the  rate  of  five  per  cent,  on 
the  Ist  May  and  1st  November  of  each  year.  He  sold 
other  portions  of  the  same  estate  to  other  persons,  and 
among  the  rest  to  one  Arthur  Acheson  Dobbs.  The 
Watsons  afterwards  purchased  Dobbs^  interest  On  the 
15th  August  1845,  Potter  mortgaged  the  whole  of  the 
estate  to  the  Legal  and  General  Life  Assurance  Society 
for  40,000  Z.  On  the  19th  March  1846,  notice  of  this 
mortgage  was  given  to  the  Watsons.  In  the  month  oi  April 
1848,  Potter  was  declared  a  bankrupt,  and  assignees  of 
his  estate  were  appointed.  On  the  15th  April  1848,  the 
Watsons  gave  notice  to  the  society  of  their  contract  of 
purchase  from  Dobbs,  and  that  they  had  paid  Dobbs  all 
that  he  was  entitled  to  receive  to  his  own  use,  leaving 
only  80  much  as  was  payable  to  Potter,  and  that  the  said 
several  contracts  had  been  entered  into  with  Potter,  upon 
a  representation  by  the  agent  of  Potter  that  a  plan  pro- 
duced by  him,  and  which  contemplated  the  laying  out  of 
the  whole  of  the  estate,  and  the  building  of  a  church  in  the 
centre  immediately  contiguous  to  the  lots  so  purchased, 
should  be  carried  into  execution ;  that  this  had  not  been 
done,,  that  thereby  the  value  of  the  land  had  been  mate- 
rially affected,  and  that  the  Watsons  were  entitled  to 
treat  the  agreement  as  void,  on  account  of  such  unful- 
filled representations,  and  they  claimed  to  have  a  con- 
veyance of  the  land  they  had  purchased  from  Dobbs,  in 
satisfaction  pro  tanto  of  the  purchase-money  they  had 
paid  him. 

On  the  2nd  September  1848,  the  society  gave  notice 
to  the  Watsons,  declining  to  admit  this  claim.  On  the 
1st  November  1848,  the  Watsons  gave  notice  to  the 
society  that  they  rescinded'  their  two  contracts  with 
Potter  and  with  Dobbs. 

TOL.  X.  z  z 
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due  thereon  to  him)  he  claimed  a  lien  on  the  estate. 
Answers  haying  been  put  in^  the  cause  came  on  for 
hearing  on  the  30th  July  1862,  before  Vice  Chancellor 
JKindersley,  who  pronounced  a  decree  in  accordance  with 
the  prayer  of  the  bill.  This  was  an  appeal  against  that 
decree. 

The  Attornet/*  General  (Sir  R.  Palmer)  and  Mr. 
Bailj/  (Mr.  Little  was  with  them),  for  the  Appel- 
lants : 

Under  the  circumstances  which  exist  in  this  case,  there 
can  be  no  lien  claimed  by  the  Respondent.  The  fFat- 
sons  had  repudiated  the  contract,  and  resisted  a  bill  for 
specific  performance  of  it,  Myers  v.  Watson  {b).  The 
Respondent  who  now  represents  them,  cannot  at  once 
refuse  to  perform  a  contract,  and  yet  claim  a  lien  under 
it;  Dinn  v.  Grant  (c),  where  it  was  held  that  though  the 
purchaser  there  would  have  been  entitled  to  a  lien  for 
monies  advanced,  if  the  contract  had  failed  through  the 
vendor's  default,  yet  that  as  the  purchaser  himself  had 
abandoned  it,  he  was  not  entitled  to  any  lien.  That  case 
ought  to  govern  the  present.  The  purchaser  here  may 
have  all  that  the  contract  gives  him,  but  he  is  not  entitled 
to  ask  for  more. 

Though  the  claim  of  lien  had  been  mentioned  in  some 
previous  cases,  the  first  in  which  the  general  subject  was 
discussed,  was  that  of  Wythes  v.  Lee  {d\  a  case  decided, 
like  the  present,  by  Vice-Chancellor  Kindersley.  There 
the  vendor  was  a  mortgagee  for  himself,  and  in  trust  for 
other  persons.  The  proposed  sale  was  under  a  power 
contained  in  the  mortgage  deed.  Money  had  been  paid 
under  the  contract  of  sale ;  the  contract  was  not  com- 
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were  not  representations  of  a  fact,  but  of  an  intention,  of  18C4. 
something  which  the  party  did  or  did  not  intend  to  do;  Ross 
the  distinction  between  these  things  is  clearly  established  Others 

in  the  case  of  Jorden  v.  Money  (i).  Bepresentations  Watson. 
even  by  plans  do  not  form  part  of  a  contract.  Squire  v. 
Campbell  (J),  The  Appellants  here  can  only  be  treated  as 
aware  of  these  representations  by  being  supposed  to  have 
constructive  notice  of  them.  In  cases  like  the  present, 
the  doctrine  of  constructive  notice  was  declared  by  Lord 
Cranwarlh  in  Ware  v.  Lord  Egmont  (A),  and  by  Lord 
Chelmsford  in  Montefiore  v.  Browne  (/),  most  inexpedient 
to  be  extended. 

In  this  case,  when  the  directors  of  the  insurance  com- 
pany lent  the  money  on  mortgage,  they  gave  notice  of  it  to 
the  Watsons.  In  Hopkinson  v.  Rolt  (wi),  this  House  deter- 
mined that  notice  to  a  first  mortgagee  of  the  execution  of 
a  second  mortgage  prevented  the  first  from  obtaining  a 
priority  in  respect  of  advances  to  which  he  would  have 
been  entitled  but  for  that  notice.  The  principle  of  that 
case  must  be  applied  here.  All  the  payments  made  by 
the  Watsons  after  the  notice,  must  be  taken  as  affected 
by  it.  They  cannot  form  a  ground  of  lien.  It  is  too 
late  now  to  make  such  a  claim. 

Then,  as  to  interest.  The  Vice  Chancellor  gave  interest 
on  the  whole  of  the  sums  paid,  whether  as  interest  or  prin- 
cipaL  There  is  a  distinction  as  to  lien  between  the  case  of 
a  vendor  and  a  vendee.  The  lien  of  the  vendor  depends  on 
the  contract ;  the  lien  of  the  vendee  can  only  arise  when 
the  contract  has  been  destroyed.  These  sums  of  interest 
are  not  part  of  the  purchase,  and  when  paid,  do  not  re- 

(f )  5  H.  L.  Gas.  185,  214,215.  (m)  9  H.  L.  Gas.  514,  and  see 

( j)  1  Myl.  &  Gr.  459.  BoMing  v.  Lane,  1  De  G.  J.  & 

(*)  4  De  G.  M.  &  Gord.  473.  Sm.  122. 
(/)  7  H.  L.  Gas.  262. 
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they  were  accepted  by  the  vendor  as  portions  of  that        1^^ 
purchase-money.     In  conformity,  therefore,  with  every         R<wb 
principle,  the  purchaser  paying  the  money  acquired  an     *"    ^'  **" 
interest  in  the  estate  by  force  of  the  contract  and  of  that      Watbok. 
part  performance  of  the  contract,  namely,  the  payment  of 
that  portion  of  the  purchase-money. 

Then,  my  Lords,  if  that  contract  fail^  and  the  failure 
is  not  to  be  attributed  to  any  misconduct  or  default  on 
the  part  of  the  purchaser,  the  obvious  question  arises.  Is 
the  purchaser  to  be  deprived  of  the  interest  in  the  estate 
which  he  has  acquired  by  that  bond  fide  payment  ?  And 
yet,  my  Lords,  that  he  ought  to  be  so  deprived  is  the 
whole  controversy  of  the  Appellants  at  your  Bar.  , 

It  cannot  be  contested  in  this  case  that  although 
the  contract  has  failed  of  being  performed  completely, 
that  failure  of  performance  is  attributable  entirely  to 
the  vendor.  It  is  attributable  to  his  misconduct  in 
having  accompanied  the  contract  by  representations  which 
were  the  inducement  to  the  purchaser  to  enter  into  it, 
and  which  representations  he  is  unable  to  fulfil.  It  is 
resjudiccUa  in  the  Court  of  Chancery,  by  the  decision  of 
one  of  your  Lordships,  when  Vice  Chancellor,  that  to  that 
failure  on  the  part  of  the  vendor  is  the  non-performance 
of  this  contract  to  be  attributed. 

But,  my  Lords,  it  has  been  contended  at  the  Bar  in 
words,  that  the  contract  has  been  rejected  by  the  pur- 
chaser, and  that  therefore  the  purchaser  ought  not  to  have 
the  benefit  of  lien,  that  is,  of  that  partial  ownership,  that 
interest  in  the  estate  which  is  due  to  the  purchase-money 
which  he  has  paid.  It  is  quite  a  mistake  and  a  misappli- 
cation of  the  word  to  say  that  the  purchaser  has  rejected 
the  contract,  or  put  an  end  to  the  contract  The  purchaser 
would  have  been  willing  to  perform  the  contract  if  the 

z  z  4 


and  Others 

V, 


CASES  IN  THE  HOUSE  OF  LORDS.  681 

precluded  by  their  own  contract  firom  advancing  any  1864. 
such  argument.  The  mortgage  to  the  Appellants  being  Ross 
made  subsequently  to  the  contract  of  sale,  and,  of  course, 
subject  to  that  contract,  conveyed  to  the  Appellants  only  Watbon. 
that  which  the  vendor  was  entitled  to  under  that  contract. 
And  they  were  content  at  the  time  to  let  their  case  re- 
main upon  that  footing ;  for,  by  the  notice  which  they 
gave  to  the  purchaser,  they  did  not  at  aU  attempt  to  in- 
terfere with  the  contract.  They  left  the  purchaser  still 
bound  and  liable  to  perform  that  contract ;  and  in  con- 
formity with  its  terms  the  purchaser  was  bound  to  pay 
those  sums  of  money,  as  interest,  to  the  vendor,  who 
was  the  assignor  of  the  present  Appellants.  The  Ap- 
pellants might,  if  they  had  chosen  so  to  do,  have  given 
notice  to  the  purchaser  to  pay  those  sums  of  money  to 
themselves;  but  having  merely  a  mortgage,  and  not 
choosing  to  interfere  with  the  possession  by  the  vendor 
of  the  mortgaged  property,  the  Appellants  left  the 
mortgagor  in  the  ownership  of  that  property ;  they  left 
him  in  the  possession  of  his  rights  under  the  contract, 
and  they  left  the  present  Bespondent  bound  of  necessity 
to  continue  to  make  the  payments  under  the  contract, 
because  there  was  no  notice  on  the  part  of  the  Appellants 
that  they  desired  to  interfere  with  that  contract,  or  to 
give  to  the  money  payable  under  that  contract  a  different 
destination  from  that  which  the  contract  assigned  to  it. 
I  think,  therefore,  my  Lords,  that  there  can  be  no  doubt 
that  the  present  Kespondent  was  not  only  justified,  but 
in  fact  was  bound  to  continue  to  make  the  payments 
under  the  contract  which  the  contract  prescribed;  and 
those  payments  were  made  until  the  Kespondent  found 
that  the  vendor  was  not  in  a  condition  to  perform,  but 
was  altogether  unable  to  make  good  that  which,  in  truth,  is 
regarded  in  a  Court  of  Equity  as  substantially  part  of 
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io  be  raised  in  the  case  of  the  Appellants,  has,  I  think,  1864. 
been  almost  given  np,  and  properly  given  up,  at  the  Bar.  Rorb 
The  condition  of  the  Appellants  has  not  been  altered  at  ^^ 

all  during  that  period  of  time.     The  Appellants  knew      Watson. 
perfectly  well  at  the  commencement  of  that  period  of 
time  all  that  they  know  now.     The  Appellants  have  not 
thought  fit,  during  that  period  of  time,  to  offer  in  any 
manner  to  redeem  the  Respondent's  lien.     The  Appel- 
lants have  been  content  to  let  that  which  turns  out  to  be 
a  lien  remain,  with  all  its  fruits,  up  to  the  present  time ; 
and  there   is  no  ground,  therefore,  I  apprehend,  my 
Lords,  for  holding  that  the  Respondent  is  deprived  of 
his  remedy  in  respect  of  that  period  of  time  which  has 
elapsed.     The    Vice  Chancellor  has,  no  doubt,  applied, 
and  very  properly  applied,  the  rule   contained  in  the 
decent  statute,  that  in  respect  of  the  interest  on  those 
chaises,  no  more    than  six  months'  interest  shall  be 
aUowed.     With  that  the  Respondent  here  appears  to  be 
content,  and  I  cannot  but  think  that  the  whole  of  the 
principles  laid  down  in  the  judgment  of  the  learned  Vice 
Chancellor  are  sound,  and  applicable  to  the  case ;  and 
that  this  appeal,  which  certainly  does  not  stand  upon  any 
other  ground  than  one  of  purely  technical  reasoning,  and 
which  has  no  merit  in  point  of  justice,  or  in  point  of 
equity,  ought  to  be  dismissed  with  costs. 

Lord  Cranworth: 

My  Lords,  I  concur  in  what  has  fallen  from  my  noble 
and  learned  friend,  in  every  particular.  There  can  be 
no  doubt,  I  apprehend,  that  when  a  purchaser  has  paid 
his  purchase-money,  though  he  has  got  no  conveyance, 
the  vendor  becomes  a  trustee  for  him  of  the  legal  estate, 
and  he  is,  in  equity,  considered  as  the  owner  of  the  estate. 
When,  instead  of  paying  the   whole  of  his  purchase- 
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other  contract  which  exists  between  the  mortgagor  and 
third  persons.  Until  the  mortgagee  interferes,  in  con- 
sequence of  his  mortgage,  to  prevent  contracts  being 
carried  on  between  the  mortgagor  and  other  persons, 
those  persons  must  deal  with  the  mortgagor  just  as  if  no 
mortgage  had  taken  place. 

With  regard  to  the  subject  of  the  lapse  of  time,  and 
the  interest,  I  wiU  only  say  that  I  entirely  concur  with 
my  noble  and  learned  friend,  and  therefore  I  shall  not 
trouble  your  Lordships  by  adding  a  word  upon  that 
subject. 

Decree  affirmed  ;  and  Appeal  dismissed  with  costs. 

Lords'  Journals,  7  March  1864. 
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Thx  29th  Section  of  the  20  &  21  Via.  c.  85,  imposes  on  the  Court 
of  the  Judge  Ordinary  the  obligation  to  inquire  into  any  counter- 
charge made  against  any  person  petitioning  for  a  divorce. 

Adultery,  alleged  to  have  been  committed  by  the  petitioner  at  any 
time  during  the  marriage,  in  which  term  is  included  the  period  be- 
tween a  decree  for  a  divorce  d,  mensd  et  thoro,  and  the  actual  disso- 
lution of  the  marriage,  is  a  countercharge  into  which  the  Court 
b  so  bound  to  inquire. 

If  such  adultery  has  been  committed  between  the  time  when  a 
decree  for  a  divorce  d  mensd  e$  thoro,  under  the  old  law,  was  pro- 
nounced, and  the  time  when  a  petition  under  the  20  &  21  Viet. 
c.  85,  was  presented,  praying  for  a  dissolution  of  the  marriage,  the 
Judge  Ordinary,  on  being  duly  informed  thereof,  is  *'  not  bound ' 
under  the  Slst  section  of  the  statute  to  dissolve  the  marriage. 

Qtf.,  whether  he  may,  in  his  discretion,  dissolve  it  ? 

The  23  &  24  Vict.  c.  144  s.  7,  enables  any  one  of  the  public  to  give  to 
the  Court  of  the  Judge  Ordinary,  between  the  decree  Nisi  and  the 
decree  absolute  for  a  divorce,  information  to  relieve  it  from  being 
misled  on  the  subject  of  a  divorce  petition.    That  section  confers  on 


1864. 
March  8. 

Divorce 

Court. 

Adultery  af^ 

Decree  Ivisi. 

20  &  21  Vict. 

c.85. 

Queen's 

Proctor 

intervening. 

Information 

to  the  Court. 

Costs, 

23  &  24  Viet. 

c.  144 


CASES  IN  THE  HOUSE  OF  LORD?. 


€87 


plea  in  interrentioii^  to  show  cause  agwist  making  the 
decree  absolute^  and  alleged^  1.  '^  That  the  petitioner  has 
been  acting  in  collusion  with  the  Bespondent  for  the  pur- 
pose of  obtaining  a  divorce  contrary  to  the  justice  of  the 
case.     2.  That  divers  material  facts  respecting  the  con- 
duct of  the  petitioner  and  the  Respondent  have  not  been 
brought  before  the  Court.     3.  That  at  the  time  when  the 
petitioner  presented  his  petition  for  the  dissolution  of  his 
marriage,  he  was,  and  had  been  for  about  twenty-five  years 
prior  thereto,  cohabiting  with  a  female  other  than  the 
Respondent,  and  habitually  committing  adultery  with  her 
at  divers  places  (naming  them),  and  that  they  were  still 
cohabiting  as  man  and  wife.'*     The  plea  concluded  in  the 
usual  manner  with  a  prayer  to  the  Court  to  refuse  the 
rule  absolute,  to  dismiss  the  petition,  and  to  condemn  the 
petitioner  in  the  costs  arising  from  the  intervention.  Par- 
ticulars of  the  plea  were  afterwards  ordered,  and  were 
in  form  given,  and  in  October  1861,  Her  Majesty's  Proc- 
tor filed  affidavits  in  support  of  the  charge  of  adultery, 
but  did  not  file  any  affidavit  in  support  of  the  charge  of 
collusion.     No  affidavits  were  filed  in  answer.      Counsel 
were  heard  on  both  sides,  and  on  the  19th  November  1861, 
Sir  Cressxoell  Cresstcell,  the  Judge  Ordinary,  pronounced 
a  decree  rescinding  the  decree  Nisi^  dismissing  the  peti- 
tion, and  directing  the  Appellant  to  pay   costs  to  the 
Queen's  Proctor.      This  was  an   appeal  against    that 
decree  (a). 

(a)  The  following  sections  of  statutes  were  referred  to  in  the 
argument  and  judgment : — 

20  &  21  Vict,  c.  85,  s.  22.  In  all  suits  and  proceedings  other  than 
proceedings  to  dissolve  any  marriage,  the  Court  shall  proceed  and 
give  relief  on  principles  and  rules  which,  in  the  opinion  of  the 
Court,  shall  he,  as  nearly  as  may  be,  conformable  to  those  on  which 
the  Ecclesiastical  Courts  have  heretofore  given  relief,  but  subject 
to  the  provisions  of  this  Act. 

Section  29.  Upon  any  such  petition  for  the  dissolution  of  marriage 
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it  should  be  satisfied  that  the  husband  had  been  acces-        '^^^' 
eoTj  to  the  adultery ^  or  had  condoned  it,  or  that  the  pro-     Lautour 
ceedihg  was  collusive.     There  is  no  pretence  for  saying         j^^^ 
that  any  one  of  these  things  is  true  in  this  case.     The     MAjiisrv's 
charge  of  collusion  was  made  by  the  Queen's  Proctor,  but 
was  not  attempted  to  be  proved.     The  other  matters 
were  not  even  charged. 

The  adultery  of  the  wife  was  perfectly  established. 
That  gave  the  Appellant  a  right  to  ask  for  a  divorce,  and 
he  obtained  a  decree  Nisi  for  a  dissolution  of  the  mar- 
riage. His  right  to  have  that  decree  made  absolute,  can- 
not be  affected  by  matter  which  occurred  subsequently 
to  the  period  when  the  divorce  a  mensa  et  tkoro  was  pro- 
nounced. His  title  to  a  divorce  was  complete  at  that 
time,  and  if  he  had  then  possessed  the  pecuniary  means 
to  go  to  Parliament  for  a  Bill,  he  would  have  obtained  it. 
The  case  of  Major  Campbell  (b)  shows  that  misconduct 
of  the  husband  after  the  adultery  by  the  wife,  was  not 
received  in  evidence  by  this  House,  as  constituting  a  bar 
to  the  husband's  claim  for  a  divorce.  [The  Lard  Chan- 
cellor :  The  reason  why  this  House  refused  to  receive  the 
evidence  is  not  there  stated  (c).]     The  30th  section  of 

or  before  the  decree  is  made  absolute,  any  person  may  give  information 
to  Her  Majesty's  Proctor  of  any  matter  material  to  the  due  decision  of 
the  case,  who  may  therefore  take  such  steps  as  the  Attorney  General 
may  deem  necessary  or  expedient ;  and  if  from  any  such  information 
or  otherwise  the  said  proctor  shall  suspect  that  any  parties  to  the  suit 
are  so  have  been  acting  in  collusion  for  the  purpose  of  obtaining  a 
divorce  contrary  to  the  justice  of  the  case,  he  may,  under  the  direc- 
tion of  the  Attorney  General,  and  by  leave  of  the  Court,  intervene  in 
the  suit,  alleging  such  case  of  collusion,  and  retain  counsel,  and 
sabpoena  witnesses  to  prove  it ;  and  it  shall  be  lawful  for  the  Court 
to  order  the  costs  of  such  counsel  and  witnesses,  and  otherwise, 
ariang  from  such  intervention,  to  be  paid  by  the  parties,  or  such  of 
them  as  it  shall  see  fit. 

{b)  Macq.  Pract.,  H.  L.  500. 

(e)  The  reason  may  perhaps  ba  understood  by  a  reference  to  the 
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tioiL  Not  to  be  bound  to  do,  does  not  mean  shall  not 
do.  The  Judge  may  act  in  his  discretion,  but  the  exercise 
of  discretion  must  be  regulated  by  legal  principles.  If  the 
conditions  mentioned  in  the  Act,  as  furnishing  the  case 
in  which  the  Judge  shall  not  be  bound,  do  not  occur,  he 
18  bound.  [Lord  Chelmsford:  The  decree  of  divorce  a 
mensa  etthoro  did  not  destroy  the  relation  of  husband  and 
wife.  Is  adultery  subsequent  to  that  partial  divorce  to  be 
or  not,  a  bar  to  a  complete  divorce?]  It  perhaps  could  not  be 
alsolutely  contended  that  adultery  after  a  divorce  a  mensa 
et  thoro  might  not  be  viewed  as  committed  ^*  during  the 
marriage,''  in  the  ordinary  acceptation  of  that  term,  but 
it  could  not  affect  the  right  which  that  divorce  had 
established;  for  the  statute  clearly  meant  by  adultery 
committed  during  the  marriage,  adultery  committed  be- 
fore the  adjudication  of  any  divorce.  In  Pearman  v. 
Pearman{d)y  the  Judge  Ordinary  exercised  his  discretion 
on  the  facts  found,  and  pronounced  for  a  divorce,  not- 
withstanding cruelty  had  been  proved,  such  cruelty  having 
been  the  result  of  the  misconduct  of  the  wife.  The 
same  course,  that  of  exercising  a  discretion  on  the  facts, 
was  followed  in  Goode  v.  Goode  (e).  It  cannot  be 
said  that  the  misconduct  of  this  Appellant  led  to  the 
adultery  of  the  wife,  for  in  fact  it  followed  the  divorce 
pronounced  in  respect  of  that  adultery.  In  Anichini 
V.  Anichini  (/),  though  adultery  on  the  part  of  the 
husband  committed  many  years  before  the  suit  by  him 
for  adultery  by  his  wife  was  proved,  the  Court  ex- 
amined into  all  the  circumstances,  and  thinking  it  to  have 
been  condoned,  granted  the  divorce  which  he  demanded. 
That  was  a  much  stronger  case  than  the  present,  and  yet 
the  adultery  of  the  husband  was  not  held  to  be  a  bar  to 
a  decree  in  his  favour. 

if)  2  Curt.  210. 


1804. 
Lautoua 

V. 

Hbb 
MAJvsry's 
Paoctos. 


(d)  1  Swa.  &  Tr.,  COl. 

(e)  2Swa.&Tr.,263. 


3  A  2 


CAS£S  IN  THE  HOUSE  OF  LORDS. 


693 


lusion.  Collusion  may  be  shown  by  the  condact  of  the 
parties,  especially  where  they  have  a  common  interest  in 
procuring  a  divorce,  and  where  one  having  the  means  to 
prevent  a  decree  for  a  divorce  by  laying  before  the  Court 
certain  information,  withholds  that  information.  In  such 
a  case  the  intervention  was  intended  by  Parliament  to 
take  place.  That  was  the  case  here.  There  was  nothing 
stated  to  the  Court ;  material  information  was  withheld^ 
and  the  decree  very  properly  treated  this  as  a  case  within 
the  very  purview  of  the  statute.  The  two  statutes  must 
be  read  together.  In  Gray  v.  Gray  (i),  the  Queen's  Proc- 
tor alleged,  as  he  did  here,  adultery  and  collusion^  and 
was  allowed  his  costs.  And  so  he  was  in  Drummond  v. 
Drummond  (J),  In  Boulton  v.  Baulton  (A),  the  Queen's 
Proctor  intervened  and  pleaded  collusion^  bigamy, 
and  adultery.  The  husband  denied  the  first,  but  ad- 
mitted the  other  two ;  and  the  Court  dismissed  the  peti- 
tion, and  ordered  him  to  pay  the  costs  of  the  intervention. 
[Lord  Chelmsford:  Except  the  Queen's  Proctor  alleged 
collusion,  has  the  Court  any  power  to  allow  him  to  in- 
tervene at  all  ?]  Here  he  did  allege  it,  and  in  substance 
proved  the  allegation,  by  showing  that  material  facts  had 
been  kept  from  the  knowledge  of  the  Court.  Without 
his  information  in  this  case  the  Court  could  not  have  come 
to  a  proper  decision. 


1864. 
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Sir  H.  Cairns  in  reply :  Costs  can  only  be  given  to 
the  Queen's  Proctor,  where  he  intervenes  on  the  ground 
of  collusion.  In  all  other  cases  he  is  but  one  of  the 
public  giving  information  to  the  Court ;  and  as  to  such 
cases  there  is  no  authority  to  give  costs. 


(f)  2  Swa.  &  Tr.  2C3. 
U)  Id.  269. 


(k)  Id.  405,561,038. 


3  A3 


CASES  IN  THE  HOUSE  OF  LORDS. 


695 


The  Act  of  Parliament^  which  was  passed  in  the  year 
1857  is,  certainly  as  to  this  point,  worded  in  a  peculiar 
manner.  In  the  first  place,  I  may  observe  to  your  Lord- 
ships, that  I  think  the  22d  section  has  no  application  to 
the  case  before  you ;  for  by  that  section  proceedings  to 
dissolve  the  marriage  are  entirely  excluded  from  its 
operation. 

Then  we  come  to  the  consideration  of  the  29th,  30th, 
and  31st  sections  of  the  Act,  which  furnish  the  rules  and 
principles  to  be  observed  by  the  Court  in  suits  for  the 
dissolution  of  the  marriage.  And  first,  the  29th  section 
puts  upon  the  Court  the  obligation  of  enquiring  into  any 
countercharge  that  may  be  made  against  the  petitioner. 
Under  that  enactment,  therefore,  it  would  have  been  the 
duty  of  the  Court  in  the  present  case  to  inquire  into  any 
countercharge  of  adultery  against  General  Lautaur, 
which  had  been  brought  before  it.  And  there  can  be  no 
doubt  that,  in  the  eye  of  the  law,  whatever  may  be  the 
case  in  another  view  of  the  matter,  in  a  legal  point  of  view. 
General  Lautour  has  been  living  in  adultery  during  the 
time  of  his  cohabitation  with  the  person  who  now  passes 
as  his  wife.  It  was,  therefore,  under  circumstances  which 
admitted  of  that  charge  of  open  adultery  that  he  presented 
his  petition.  And,  as  I  have  already  observed,  it  was 
the  duty  of  the  Court  to  entertain  that  countercharge. 

Then  the  30th  section  puts  upon  the  Court  the  obliga- 
tion in  certain  circumstances  of  dismissing  the  petition. 
But  those  circumstances,  enumerated  in  the  section,  do  not 
include  the  case  of  a  countercharge  of  adultery  brought 
by  the  Respondent  against  the  husband  petitioning  for  a 
dissolution,  because  it  says,  ''  if  the  Court  shall  not  be 
satisfied  that  the  alleged  adultery  has  been  conunitted,  or 
shall  find  that  the  petitioner  has,  during  the  marriage, 
been  accessory  to,  or  conniving  at,  the  adultery  of  the 
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excuse,  or  of  such  wilful  neglect  or  misconduct  as  has 
conduced  to  the  adultery" — a  very  wide  extent  of 
inquiry. 

Now,  my  Lords,  the  law  as  it  stood  in  the  Ecclesiastical 
Court  at  the  time  of  the  passing  of  this  statute  may, 
without  impropriety,  be  referred  to  as  furnishing  some 
sort  of  clue  to  the  reason  for  the  introduction  of  that 
proviso.     The  counsel  at  the  Bar  have  referred  with  great 
propriety   to    a    case   decided  by    Dr.   LushinfftoUf   of 
Anichini  v.  Anichini  (/).     There  the  case  is  put  of  an 
adultery  committed  by  the  husband  many  years  before 
the  occurrence  of  the  adultery  by  the  wife,  which  was 
the  subject  of > the  husband's  complaint;   and  where,  to 
use  the  words  of  Lord   Stuwelly  that  absolute  act  of 
adultery  may  have  been  forgiven  or  passed  over  by  the 
wife,  and  cohabitation  subsequently  continued  between 
the  parties.     In  such  a  case  as  that,  it  appears  that  the 
Ecclesiastical  Court  did  not  think  itself  under  the  obliga- 
tion to  consider  that  that  absolute  act  of  adultery  was  a 
ground  for  refusing  a  sentence  of  divorce  a  mensa  et  thoro. 
It  is  possible  therefore  that  the  Legislature  might  have 
considered,  in  this  proviso,  that  an  act  of  adultery  com- 
mitted by  the  husband  many  years  before  the  complaint 
on  which  he  afterwards  sought  a  dissolution,  and  passed 
over  or  forgiven  by  the  wife,  ought  to  be  a  ground  of 
recrimination  so  as  legally  to  rebut  his  petition,  unless 
that  act  of  misconduct  on  the  part  of  the  husband  had 
been  followed    by  subsequent  acts  of  misconduct.     It 
therefore  chose  such  a  form  of  words,  that  if  the  counter- 
charge consisted  of  an  act  of  adultery  by  the  husband  or 
by  the  wife,  on  a  former  occasion,  the  Court  should  not 
be  under  an  obligation  to  pronounce  a  decree. 
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namely^  the  costs  given  by  the  decree  to  the  Queen's 
Proctor. 

Now,  my  Lords,  this  is  a  question  very  properly  made 
the  subject  of  appeal,  because  the  question  which  arises 
is,  whether  the  learned  Judge  in  the  Court  below  had 
power  under  the  words  of  the  statute,  to  direct  costs  to 
be  paid  by  the  petitioner  to  the  Queen's  Proctor. 

The  Queen's  Proctor  is  not  regularly  a  party  to  the 
suit.  The  Queen's  Proctor  becomes  a  party  to  the  suit 
under  the  circumstances  and  in  the  manner  defined  by 
the  statute  of  the  23  &  24  Vict  c  144.  .  Now  that  sta- 
tute has  two  objects ;  one  to  give  to  the  whole  of  the 
public  the  power  to  give  information  to  the  Court  in  the 
interval  between  the  decree  Nisi  and  the  decree  abso- 
lute, which  should  relieve  the  Court  from  being  misled 
by  the  petitioner,  and  from  pronouncing  a  decree  under 
circumstances  where  the  petitioner  was  not  entitied  to 
such  a  decree.  Another  and  a  special  power  is  contained 
in  the  section,  that  where  the  Queen's  Proctor  has  the 
power  to  intervene  in  a  case  of  collusion,  he  may  inter- 
vene and  become  a  party  to  the  suit  to  prove  tiiat  case  of 
collusion.  And  then  it  says  that  the  Queen's  Proctor  shall 
be  entitied  to  his  costs.  The  Court  shall  have  power  to 
order  tiie  costs  of  the  counsel  and  witnesses  of  tiie 
Queen's  Proctor  to  be  paid  by  the  parties,  or  such  of  tiiem 
as  it  shall  seem  fit. 

In  the  present  case  the  Queen's  Proctor  intervened,  and 
alleged  not  only  a  case  of  collusion,  but  alleged  also  the 
existence  of  material  facts  under  circumstances  contem- 
plated in  the  first  part  of  the  clause,  which  circumstances 
had  not  been  brought  before  the  Court,  and  the  Court 
made  an  order  that  he  should  give  the  particulars  of 
those  material  facts.     Those  particulars  were  embodied 
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But  supposing  there  to  be  the  utmost  latitude  of  discre- 
tion in  the  Court,  in  my  opinion  this  was  not  a  case  in 
which  the  Judge  would  have  been  justified  in  doing  any- 
thing else  than  refusing  this  decree.  I  believe  it  was  a 
matter  notorious  at  the  time,  that  the  only  object  of  the 
Act  was  to  enable  divorce  a  vinculo  matrhnonii  to  be 
obtained  judicially,  instead  of  applying  to  Parliament  for 
an  Act  to  dissolve  the  marriage.  A  case  was  quoted,  I 
think,  in  the  year  1799  (to).  Now  I  have  no  hesitation 
in  saying  that,  whatever  may  have  been  the  practice  then, 
the  practice  In  modem  times  would  have  been  that,  in 
the  case  of  an  application  for  a  divorce  on  the  ground  of 
adultery  by  a  husband  who  had  been  separated  from  his 
wife  in  consequence  of  her  adultery,  and  had  been  him- 
self living  in  open  adultery  for  twenty  years,  such  an 
application  would  never  have  been  listened  to  by  Parlia- 
ment. Therefore,  not  only  by  analogy  to  what  would  have 
been  done  under  the  ancient  system  of  applying  for  pri- 
vate Acts  of  Parliament  {prwilegia,  as  they  were  called), 
but  also  on  principle,  I  think  that  an  application  by  a  per- 
son who  Is  obliged  to  admit  that  he  has  been  living  in 
open  adultery  with  another  woman  for  twenty  years,  con- 
stitutes a  case  in  which  it  would  have  been  extremely 
wrong  If  the  Judge  Ordinary  had  exercised  any  other 
tllscretlon  than  he  has  done.  I  therefore  quite  agree  with 
the  Lord  Chancellor  that  the  Judge  Ordinary's  decree 
should  be  affirmed,  except  as  to  the  costs. 
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The  Lord  Chancellor : 

I  ought  to  have  mentioned  to  your  Lordships  that  in 
looking  at  the  case  of  Campbell,  which  was  cited  at  the 
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complete  divorce,  cannot  abstain  in  the  interval,  but  will 
be  guilty  of  adultery,  he  ought  not  to  be  permitted  to 
obtiun  thatf  which  he  is  seeking  for,  and  which  un- 
doubtedly he  might  have  been  entitled  to  but  for  that 
intervening  misconduct. 

Then,  my  Lords,  with  respect  to  the  question  of  costs ; 
I  think  that  is  perfectly  clear.  I  think  the  Court  had  no 
discretion  under  these  circumstances  to  decree  costs  to 
the  Queen's  Proctor. 

The  power  of  the  Queen's  Proctor  to  intervene  is  given 
under  the  7th  section  of  the  23d  and  24th  of  the  Queeru 
That  power  is  confined  by  the  words  of  the  statute  to 
cases  where  he  alleges  collusion,  and  there  by  leave  of 
the  Court  he  may  intervene,  and  may  retain  counsel  and 
subpoena  witnesses  to  prove  the  allegation.  In  the  pre- 
sent case,  the  Queen's  Proctor  intervened,  alleging  collu- 
sion, which  was  the  only  ground  upon  which  he  could 
intervene  in  the  character  of  Queen's  Proctor.  But  no 
case  of  collusion,  though  it  had  been  alleged  in  the  peti- 
tion, was  attempted  to  be  proved. 

Then  with  regard  to  the  costs,  the  Act  of  Parliament 
provides  "that  it  shall  be  lawful  for  the  Court  to  order 
the  costs  of  such  counsel  and  witnesses  and  otherwise 
arising  from  such  intervention."  What  intervention? 
The  intervention  of  the  Queen's  Proctor.  Now  the  Queen's 
Proctor  can  only  intervene  in  a  case  of  collusion ;  and 
therefore  on  the  present  occasion  the  Queen's  Proctor  had 
no  right  in  that  particular  character  to  intervene,  because 
no  case  of  collusion  was  established  against  the  parties. 
Thi»,  therefore,  is  a  case  in  which  it  a])pears  to  me  that 
the  Court  had  no  jurisdiction  to  give  costs.  It  was  not 
a  case  in  which  there  was  a  party  regularly  before  the 
Court  in  that  character  in  which  alone  the  Court  was  en- 
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ranted  by  the  26th  section  of  the  22  &  23  Fid.  c.  21,  for  they 
only  applied  to  proceedings  on  the  Revenue  side  of  the  Exchequer  (as 
that  section  authorised),  the  practice  then  existing  on  the  plea 
side  where  the  right  of  appeal  against  a  decision  on  a  motion  for  a 
new  trial  had  been  already,  by  the  17  &  18  Viet.  c.  125,  estab- 
lished by  the  legislature  itself. 

Per  Lord  Wensleydale:  The  second  part  of  the  26th  section  of 
the  22  &  23  Vict,^  taken  by  itself,  would  allow  all  the  provisions 
of  the  Common  Law  Procedure  Acts  of  1852  and  1854  to  be 
adopted  on  the  Revenue  side  of  the  Exchequer. 

If  the  rules  had  been  valid  in  themselves,  it  would  not  have  been  an 
objection  to  them  that  they  affected  suits  then  pending. 
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On  the  25th  May  1863,  the  Attorney  General  filed  an 
information  on  the  Revenue  side  of  the  Court  of  Exche- 
quer, against  the  ship  "  Alexandray^  alleging  it  to  be  for- 
feited to  Her  Majesty  by  reason  of  certain  breaches  of 
the  statute  59  Geo.  3,  c  69. 

The  present  Respondents,  who  claimed  the  ship  as 
their  property,  appeared  to  the  information,  and  pleaded 
a  general  denial  that  the  ship  was  liable  to  forfeiture. 
Issue  was  joined  thereon.  The  case  was  tried  at  the  sittings 
after  Trinity  Term  1863,  before  the  Lord  Chief  Baron 
and  a  special  jury,  and  a  verdict  was  found  for  the  De- 
fendants. On  the  3d  November^  the  Attorney  General 
moved  for  a  new  trial  on  several  grounds,  one  of  which 
was  that  of  alleged  misdirection  by  the  learned  Judge. 
It  was  then  doubted  whether  a  decision  on  such  a  motion 
could  be  carried  to  a  Court  of  Appeal.  In  consequence 
of  what  occurred  in  the  course  of  the  discussion  which 
then  took  place,  the  motion  was  postponed  for  a  few 
days. 

On  the  4th  November  1863,  the  Lord  Chief  Baron  and 
three  of  the  Barons  of  the  Court  of  Exchequer,  made 
an  order,  "  in  pursuance  of  the  provisions  contained  in 
the  26th  section  of  22  &  23  Vict.  c.  21,  that  the  follow- 
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On  the  5th  November  the  rule  for  a  new  trial  was  granted. 
The  case  was  afterwards  argued  on  this  rule,  and  the 
Judges  were  equally  divided  in  opinion  upon  it,  when,  in 
order  that  it  might  be  farther  considered,  Mr.  Baron  Pigott 
withdrew  his  judgment,  and  the  rule  was  discharged  {b). 
Against  this  judgment  of  the  Court  of  Exchequer,  the 
Attorney  General  appealed  to  the  Court  of  Exchequer 
Chamber,  under  the  authority  of  the  rules  made  on  the 
4th  November  1863,  but  the  parties  not  agreeing  as  to 
a  case,  it  was  settled  and  signed  by  the  Lord  Chief 
Baron^  and  was  then  carried  by  way  of  appeal  to  the 
Exchequer  Chamber.  The  case  was  there  argued,  not 
upon  the  merits,  but  on  the  preliminary  point  whether 
the  Barons  of  the  Exchequer  had  authority  to  make  the 
general  rules  of  the  4th  November  1863,  by  which  the 
proceedings  in  cases  on  the  Revenue  side  of  the  Exche- 
quer (so  far  as  an  appeal  on  a  rule  for  a  new  trial  was 
concerned),  were  assimilated  to  the  proceedings  on  the 
common  law  side.  The  Judges  in  the  Exchequer  Cham- 
ber were  divided,  but  a  majority  was  of  opinion  that  the 
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vcfis  against  evidence,  the  costs  of  the  first  trial  shall  abide  the  event, 
unless  the  Court  shall  otherwise  order." 

The  11th  rule  related  to  the  making^  of  affidavits  by  either  party. 

**  12.  Notice  of  appeal  shall  be  a  stay  of  execution,  provided  that 
within  eight  days  after  the  decision  complained  of,  or  before  execu- 
tion delivered  to  the  sheriff,  bail  to  pay  the  sum  recovered,  and  costs, 
or  to  pay  costs  when  adjudged,  be  given  in  like  manner  and  to  the 
same  amount  as  bail  in  error  is  requested  to  be  given,  under  the 
rales  of  this  Coart,  made  on  the  22d  June  1860,  or  as  near  thereto 
as  may  be  applicable  ;  provided  that  such  bail  shall  not  be  necessary 
to  stay  execution  in  cases  where  the  appellant  is  the  Crown,  the 
Attorney  Oeneral  on  behalf  of  the  Crown,  or  the  Prince  of  WdleSy  or 
the  Duke  of  ConiwaU,  for  the  time  being. 

"  The  foregoing  rules  shall  come  into  operation  and  fake  effect 
forthwith,  and  apply  to  every  case,  matter,  and  proceeding  now 
pending." 

(6)  2  Hurl.  &  Colt.  431. 
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process,  practice,  and  pleading  in  cases  on  the  Revenue 
side  to  those  on  the  Civil  side  of  the  Court  of  Exchequer. 
It  is  submitted  that  they  had  such  authority.  The  ob- 
jection to  the  existence  of  that  authority  is  founded  on 
a  contention  that  that  Act  itself  provides  for  everything 

tlie  connty  in  which  the  evidence  was  given,  or  in  Middlesex  if  the 
evidence  was  given  out  of  England, 

Section  17.  Revenue  causes  may  be  tried  by  the  justices  of  assize, 
without  a  commission  issued  for  that  purpose. 

Section  18  regulates  the  time  within  which  error  may  be  brought. 

Section  10.  **  A  writ  of  error  shall  not  be  necessary  or  used  in  any 
suit  or  proceeding  in  error  on  the  Revenue  side  of  the  Court  of 
Exchequer,  and  the  proceedings  in  error  shall  be  a  step  in  the  cause, 
and  shall  be  taken  in  manner,  and  subject  to  such  forms  and  con- 
dition? as  to  giving  bail  or  security  as  may  be  directed  by  any  rule 
or  order  made  by  the  Barons  under  this  or  any  other  Act  or  Acts  of 
Parliament  authorising  the  same." 

Section  20.  '^  Either  party  may  tender  a  bill  of  exceptions  on  the 
trial  of  any  issues  arising  on  the  Revenue  side  of  the  Court,  and  the 
Kke  proceedings  may  be  had  and  taken  thereon  as  in  such  cases 
between  subject  and  subject." 

Section  21.  *'  In  any  suit  on  the  Revenue  side  of  the  Court,  the  costs 
between  the  Crown  and  the  subject  may  be  adjudged  on  the  same 
principles  as  between  subject  and  subject,  so  far  as  those  principles 
are  applicable,  subject  to  such  rules  as  to  costs  as  may  be  made  by 
the  Barons  under  this  or  any  other  Act  of  Parliament." 

Section  22.  No  pleadings  on  the  revenue  side  to  be  invalidated  for 
defect  of  form. 

Section  26.  '^  It  shall  be  lawful  for  the  Lord  Chief  Baron  and  two 
or  more  Barons  of  the  Court  of  Exchequer  from  time  to  time  to 
make  all  such  rules  and  orders  as  to  the  process,  practice,  and  mode 
ef  pleading  on  the  Revenue  side  of  the  Court,  and  as  to  the  allowance 
of  costs,  and  for  the  effectual  execution  of  this  Act,  and  the  inten- 
tion and  objects  thereof,  as  may  seem  to  them  necessary  and  proper ; 
and  also  from  time  to  time,  by  any  such  rule  or  order,  to  extend, 
apply,  or  adapt  any  of  the  provisions  of  the  *  Common  Law  Pro- 
cedure Act,  1852,'  and  the  '  Common  Law  Procedure  Act,  1B54,*  and 
any  of  the  rules  of  pleading  and  practice  on  the  plea  side  of  the  said 
Court  to  the  Revenue  side  of  the  said  Court,  as  may  seem  to  them 
expedient  for  making  the  process,  practice,  and  mode  of  pleading  on 
the  Revenue  side  of  the  said  Court  as  nearly  as  may  be  uniform  with 
the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of  such 

Court." 

3  b3 


1864. 

The 

Attorney 

General 

9. 
SiLLEM 

and  Others. 


CASES  IN  THE  HOUSE  OF  LORDS.  711 

ing,"  in  the  first  part  of  the  section^  are  wide  enough  to         18C4. 
embrace  every  proceeding  in  a  case,  from  its  beginning  The 

to  its  end,  including  its  passage  through  a  Court  of  Error.      General 
They  are  equivalent  to  "  procedure."  ^• 

It  is  true  that  the  statute  provides  for  a  great  many  and  Others, 
matters  in  particular.  They  are  all  matters  which  in 
their  nature  required  specific  legislation ;  but  having 
dealt  with  them,  it  hands  over  to  the  Court  the  duty  to 
provide  for  details  as  to  all  those  things,  and  expressly  to 
assimilate  the  proceedings  on  the  Revenue  side  to  those 
on  the  Plea  side  of  the  Exchequer.  That  is  its  special ' 
object.  The  giving  the  right  of  appeal  was,  of  course,  a 
part  of  that  object.  Such  had  been  the  general  tendency 
of  the  Legislature  itself  for  many  years  past.  Originally, 
no  doubt,  the  course  of  the  proceedings  on  the  two  sides 
of  the  Court  was  very  different,  and  the  Crown  possessed 
peculiar  privileges  in  cases  on  the  Revenue  side — [the 
learned  counsel  gave  a  sketch  bf  the  history  of  the  Ex- 
chequer and  its  procedure],  which  it  did  not  possess  any- 
where else.  But  from  time  to  time  these  privileges  had 
been  given  up,  and  the  general  provisions  in  the  26th 
section  of  the  22  &  23  Vict  were  intended  to  put  an  end 
to  them  all,  and  to  make  the  procedure  on  both  sides  of 
the  Court  the  same. 

In  this  way  bills  of  exception  are  now  admissible  on  the 
Revenue  side  of  the  Exchequer.  They  were  not  so  origi- 
nally. The  Crown  was  not  mentioned  in  the  statute  of 
Westminstery  2  (13  Ed.  I,  Stat.  1.,  c.  31).  The  power  to 
examine  errors  in  the  Exchequer  was,  by  the  31  Ed.  Ill, 
Stat.  1,  c.  12,  given  only  to  ^Hhc  chancellor  and  treasurer, 
taking  to  themselves  the  justices  and  other  sage  persons." 
But  even  in  that  statute  the  word  "  process  "  is  used  so  as 
to  signify  the  whole  procedure,  and  the  Rolls  were  to  be 
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in  all  criminal  and  common  pleas :  et  processus  derivatur  a 
procedendo  ah  originali  usque  ad  Jinem\^  and  Britton^B 
authority  is  cited.  The  same  word  is  used  in  the  Queen's 
Remembrancer's  Act,  22  &  23  Vict  c.  21,  s.  26,  and 
must  have  as  extensive  a  meaning  in  that  as  in  previous 
statutes. 

What  has  been  the  spirit  of  modem  legislation  on  this 
subject?  Up  to  the  beginning  of  the  present  reign,  trials 
in  causes  arising  in  the  Exchequer  could  not  be  had  at 
the  assizes,  without  a  commission  specially  issued  for  that 
purpose,  the  statute  oi  Westminster  2  (13  Ed.  I,  c.  30) 
having  merely  authorised  so  taking  ^^  inquisitions  of  pleas" 
the  Courts  of  King's  Bench  and  Common  Bench.  The 
provisions  of  the  13  Ed.  I,  were,  by  the  2  &  3  Vict  c. 
22,  extended  to  causes  and  pleas  ^'  pending  in  the  Court 
of  Exchequer  of  Pleas."  That  was  afterwards  adopted 
by  the  22  &  23  Vict  c.  21,  and  by  section  17  applied  to 
all  suits  and  proceedings  pending  on  the  Revenue  side  of 
the  'Exchequer.  In  this  way  the  distinction  formerly 
existing  was  abolished,  and  the  Legislature  showed  an 
unmistakable  intention  that  the  proceedings  on  both 
sides  of  the  Court  should  be  assimilated. 

The  proceedings  in  error  in  personal  causes  were  regu- 
lated by  the  15  &  16  Vict  c.  76,  the  Act  of  1852,  which 
made  the  proceeding  in  error  a  step  in  the  cause,  and  regu- 
lated everything  to  be  done,  and  directed  the  record  to  re- 
main in  the  original  Court,  and  to  be  corrected  according  to 
the  judgment  of  the  Court  of  Error.  [The  Lord  Chan- 
cellor :  But  did  not  enlarge  or  extend  the  jurisdiction  of 
any  Court.]  This  is  not  an  extension  of  the  jurisdiction  of 
the  Court.  The  Legislature  had  already  given  an  appeal 
n  revenue  cases  in  the  form  of  a  bill  of  exceptions. 
These  orders  did  not  create  any  new  right,  but  merely 
allowed  the  parties  to  pursue  an  existing  remedy  by  the 
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The  power  given  to  the  Barons  by  the  Queen's  Re- 
membrancer's Act  is  strictly  confined  to  making  orders 
relating  to  the  "  process,  practice,  and  mode  of  pleading  " 
in  the  Court  of  Exchequer  itself.  Where  other  matters 
were  to  be  dealt  with,  the  Legislature  itself  has  dealt 
with  them.  Thus  the  9th  section  specially  applies  the 
222d  section  of  the  Conmion  Law  Procedure  Act  of 
1852 ;  and  the  10th  and  1 1th  sections  in  like  manner  gave 
the  right  to  state  special  cases  for  the  opinion  of  the 
Court.  The  force  of  the  inference  arising  from  this  fact 
was  confessed  by  Mr.  Justice  Willes^  when  he  acknow- 
ledged that  he  was  bound  to  account  for  the  special  pro- 
visions found  in  an  Act,  in  which  it  was  contended  there 
existed  a  power  for  the  Barons  to  effect  a  general 
uniformity  by  making  general  rules.  The  distinction 
indeed  runs  throughout Jthe  Queen's  Remembrancer's  Act. 
The  12th  and  15th  sections  relate  to  appeals  on  legacy 
and  succession  duties,  the  right  to  bring  which  is  specially 
given.  If  the  Legislature  had  intended  that  the  subject 
should  have  the  right  to  carry  a  decision  on  motion  for 
a  new  trial  in  a  revenue  case  to  a  Court  of  Error,  it 
would  in  like  manner  have  provided  for  such  a  case.  The 
fact  that  it  did  not  so  provide  is  conclusive,  to  show  that 
such  a  right  was  not  intended  to  be  given.  The  18th  and 
19th  sections  refer  to  error ;  and  speaking  of  cases  in 
which  parties  are  entitled  to  bring  error,  it  is  declared  that 
the  giving  bail  in  error  shall  be  done  under  conditions 
imposed  by  the  Barons  under  this  or  any  other  Act  of 
Parliament.  This  was  at  once  a  special  grant,  and  a 
special  limitation  of  the  power  of  the  Barons,  and  shows 
that  they  were  not  intended  to  possess,  with  regard  to  the 
Revenue  side  of  the  Exchequer,  any  authority  but  what 
was  expressly  confided  to  them  by  Parliament.  [The 
Lord    Chancellor :    What  is  the  meanini;  of  the    word 
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only  by  inference  can  be  supposed  to  point  to  it     The        1864. 
rules  are  bad,  since  they  assume  to  direct  not  only  what         The 
is  to  be  done  in  the  Court  of  Exchequer  itself,  but  abo     ^^^^ 
in  the  Court  of  Error,  the  Exchequer  Chamber,  or  this  »• 

House.  As  to  proceeding  in  error,  T%dd{k)y  speaking  of  and'Shera* 
it,  says,  "  All  the  proceedings  which  have  been  hitherto 
mentioned  are  in  the  Court  below,  where  the  judgment 
was  given ;  but  henceforth  they  are  in  the  Court  above, 
to  which  they  are  removed."  Chitty's  Archbold  (J)  is  to 
the  same  effect.  And  many  authorities  to  tiie  like  pur- 
port are  collected  in  Dickenson^s  Sessions  [Cases  (6  Ed. 
p.  626).  It  never  was  permitted  to  any  Court  to  say 
whetiier  its  judgment  should  be  subject  to  appeal  or 
not  Even  in  the  Colonial  Courts  they  can  only  grant 
or  prevent  appeals  in  particular  cases  (m),  but  cannot 
themselves  make  general  rules,  granting  or  taking  |^way 
the  right  of  appeal.  The  right  of  appeal  from  a  decision 
pronounced  in  the  Court  of  Exchequer  cannot  be  said  to 
be  part  of  the  process,  practice,  and  pleading  in  the  Court 
of  Exchequer ;  yet  unless  that  can  be  contended,  there 
is  no  pretence  for  saying  tiiat  the  words  of  the  section 
justify  these  rules. 

K  Parliament  had  said  that  tiie  procedure  on  the  two 
sides  of  the  Court  was  to  be  made  uniform,  it  might  pos- 
sibly have  had  the  effect  of  giving  this  appeal ;  but,  first, 
that  would  have  been  by  the  power  of  Parliament,  and, 
next,  if  Parliament  had  so  said,  it  would  not  have  enacted 
the  previous  sections,  which  introduced  special  matters 
of  change,  and  made  particular  provisions  for  specific 
cases,  as,  for  example,  in  the  cases  of  appeals  against 


(i)  Vol.  2,  p.  1161,  9  ed. 

(/)  p.  680. 

(m)  dark  on  Colonial  Law  ;  Tit  Appeals. 
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decisions  on  proceedings  for  succession  and  legacy  duties. 
It  is  clear  that  those  appeals  would  not  have  existed  but 

for  the  express  direction  given  in  the  statute.  The  Barons 
had  no  authority  of  their  own  to  create  an  appeal  in  such 
cases. 

Then^  again,  the  rules  are  made  to  apply  to  causes  then 
pending.  That  is  objectionable.  The  operation  of  tie 
34th  section  of  the  Act  of  1854  is  prospective  only,  Van- 
sittart  V.  Taylor  (n).  [Lord  Wensleydale:  That  case  arose 
on  a  question  of  assent  by  the  parties.  Can  you  reserve 
a  case  for  the  consideration  of  the  Court  without  the  im- 
plied assent  of  the  parties  ?]  Perhaps  not ;  but  that  case 
shows  that  when  the  assent  was  given,  which  would  have 
the  effect  of  submitting  a  case  for  the  decision  of  the 
Queen's  Bench,  a  change  in  the  law  would  not  have  the 
effect|pf  making  it  an  assent  to  going  farther,  and  taking 
the  opinion  of  the  Court  of  Exchequer  Chamber.  Mr. 
Baron  Parke  there  said,  {o)  "  I  take  it  to  be  a  clear  rule 
of  law  that  the  language  of  a  statute  is  primd  facie  to  be 
considered  as  prospective  only."  Hughes  v.  Ltmdey  (jp) 
had  previously  laid  down  the  same  rule  with  regard  to 
the  32d  section  of  the  Statute,  and  Jenkins  v.  Betham  {q) 
applied  it  to  the  34th  and  35th  sections.  It  cannot  be 
supposed  that  the  liCgislature  intended  that  a  party  who 
gained  a  verdict  at  a  trial  should  have  his  right  to  retsdn 
that  verdict  affected  by  a  statute,  still  less  by  new  rules 
of  court,  coming  into  operation  after  the  trial.  The  prin- 
ciple was  established  in  the  case  of  Moon  v.  Durden  (r), 
with  respect  to  the  8&  9  Vict  c.  109,  which  was  held  not 
to  defeat  an  action  upon  a  wager  commenced  before  the 


(n)  4  £11.  &  Bl.  910.  But  see 
Wnght  V.  Hale,  6  Hurl.  &  N. 
227. 

(o)  4  Ell.  &  Bl.  914. 


(/>)  4  Ell.  &  Bl.  868. 

(9)  15  Com.  Ben.  Rep.  ICG. 
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CASES  IN  THE  HOUSE  OF  LORDS. 

statute  passed^  and  it  was  applied  in  Pinliom  v.  S(mster{s) 
to  pleadings  demurred  to  before  the  Common  Law  Pro- 
cedure Act  of  1852. 

The  Attorney  General  in  reply. 

It  may  be  admitted  that  an  appeal  must  appear  to  be 
given  by  a  proper  construction  of  what  the  Legislature 
has  said ;  that  is  all  that  The  King  v.  Stock  decides^  and 
that  case  was  founded  on  a  dictum  of  Lord  Tenterden, 
uttered  in  TTie  King  v.  Hanson.  But  here  a  proper  con- 
struction of  the  statute  shows  that  an  appeal  was  intended 
to  be  given,  for  there  is  an  express  authority  to  the 
Barons,  to  **  extend,  apply,  and  adapt  any  of  the  pro- 
visions'* of  the  Common  Law  Procedure  Acts,  and  of  the 
Bules  of  Pleading  and  Practice,  to  the  Revenue  side  of 
the  Court,  so  as  to  render  the  process,  practice,  and  mode 
of  pleading  uniform  on  the  two  sides  of  the  Court.  The 
right  of  appeal  did  exist  on  the  Plea  side,  and  if  the  two 
sides  of  the  Court  were  to  be  rendered  uniform  in  their 
practice,  it  must  be  by  introducing  it  on  the  Revenue  side 
of  the  Court.  The  statutory  declaration  that  a  proceed- 
ing to  error  shall  be  a  step  in  the  cause,  is  not  a  matter  of 
form,  but  substance,  and  is,  in  fact,  a  recognition  of  the 
right  of  appeal. 

As  to  the  retrospective  operation  of  the  rules,  the  cases 
cited  only  show  that  the  substantive  rights  of  the  parties 
are  not  to  be  retrospectively  affected ;  but  they  do  not 
show  that  the  Court  may  not,  the  instant  after  the  passing 
of  a  statute,  regulate  the  proceedings  taken  to  enforce 
those  rights  in  conformity  with  its  provisions  ;  and  in  that 
way  a  party  may  even  incur  a  new  liability  to  costs, 

{s)  8  £xc.  Rep.  138. 
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Freeman  v.  Moyes  (t).       Cox  v.  Thomasan  (m).      Wright 
V.  HaU  (»). 

The  Lord  Chancellor  (Lord  Westbury)  : 
My  Lords^  this  appeal  depends  on  the  question  whether 
the  rules  made  by  the  Court  of  Exchequer  on  the  4th 
oF  November  1863  are  warranted  by  the  power  contained 
in  the  26th  section  of  the  22d  and  23d  year  of  the  Queen^ 
commonly  called  the  Queen's  Remembrancer's  Act. 

The  second  Conunon  Law  Procedure  Act^  which  passed 
in  the  year  1854,  contains  many  important  enactments 
with  reference  to  the  jurisdiction  of  the  superior  Courts 
of  conunon  law^  and  some  of  the  most  important  are 
the  provisions  that  create  new  rights  of  appeaL  In  jury 
trials  at  common  law^  grave  questions  frequently  arise, 
and  are  decided  on  motions  for  a  new  trial,  or  on  rules  to 
enter  a  verdict  or  non-suit,  but  from  the  decisions  of  tbe 
Court  so  given  there  was  not,  before  the  Act  of  1854, 
any  right  of  appeal. 

The  creation  of  a  new  right  of  appeal  is  plainly  an  act 
which  requires  legislative  authority.  The  Court  from 
which  the  appeal  is  given,  and  the  Court  to  which  it  is 
given,  must  both  be  bound,  and  that  must  be  the  act  of 
some  higher  power.  It  is  not  competent  to  either  tri- 
bunal, or  to  both  collectively,  to  create  any  such  right 
Suppose  the  Legislature  to  have  given  to  either  tribunal, 
that  is,  to  the  Court  of  the  First  Instance,  and  to  the 
Court  of  Error  or  Appeal  respectively,  the  fullest  power 
of  regulating  its  own  practice  or  procedure,  such  power 
would  not  avail  for  the  creation  of  a  new  right  of  appeal, 
which  is  in  effect  a  limitation  of  the  jurisdiction  of  one 
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Courts  and  an  extension  of  the  jurisdiction  of  another. 
A  power  to  regulate  the  practice  of  a  Court  does  not  in- 
volve or  imply  any  power  to  alter  the  extent  or  nature 
of  its  jurisdiction.  Accordingly  it  was  necessary  in  the 
Act  of  1854,  not  only  to  give  new  rights  of  appeal^  but 
to  deffne  and  bind  certain  Courts  to  entertain  the  appeals 
so  given,  and  this  is  done  by  the  36th  section  of  the  Act, 
which  declares  that  the  Court  of  Error,  the  Exchequer 
Chamber,  and  the  House  of  Lords,  shall  be  Courts  of 
Appeal  for  the  purposes  of  the  Act. 

The  Common  Law  Procedure  Act  of  1854  was,  like 
the  Act  of  1852,  limited  to  the  superior  Courts  of  com- 
mon law,  and  from  the  manner  in  which  the  Act  was 
expressed,  these  words  intentionally  excluded  that  Court 
which  is  called  the  revenue  side  of  the  Court  of  Exche- 
quer. It  required,  therefore,  another  exercise  of  legis- 
lative authority  to  make  the  special  provisions  of  the  Act 
of  1854,  which  had  created  new  rights  of  appeal  in  the 
other  Courts,  applicable  to  suits  as  between  the  Crown 
and  the  subject  in  the  Court  on  the  revenue  side  of  the 
Exchequer.  This  was  clear  in  1859.  In  making  the 
orders  now  in  question,  the  Barons  of  the  Court  of  Ex- 
chequer have  assumed  that  a  discretionary  power  to 
exercise  this  legislative  authority  or  not,  and  thereby  to 
confer,  or  to  withhold,  this  important  benefit  of  new 
rights  of  appeal,  has  been  given  to  them  by  the  26th 
section  of  the  Act  of  1859.  If  the  Legislature  has  done 
this,  it  has  done  a  thing  which  is  very  irregular,  and 
which  antecedently  would  seem  to  be  very  improbable. 

It  is  not  reasonable  to  suppose  that  in  matters  affecting 
the  taxation  of  the  subject,  the  Legislature  would  abdi- 
cate its  own  functions  and  delegate  to  the  Barons  of  the 
Exchequer  the  power  of  determining  at  their  pleasure 
whether,  in  certain  cases,  there  should  or  should  not  be 
a  right  of  appeal  as  between  the  subject  and  the  Crown. 
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more  Barons  of  the  Court  of  Exchequer.  These  impro- 
babilities and  difficulties  must  of  course  yield  to  any 
enactment  expressly  declaring  that  such  is  the  intention 
of  the  Legislature^  but  they  are  of  sufficient  weight  to 
render  it  necessary  that  the  language  of  such  alleged 
enactment  shall  be  clear  and  unequivocal^  and  not  admit 
of  any  other  reasonable  construction. 

With  these  observations,  we  come  to  the  construction 
of  the  26th  section  of  the  statute.  It  contains  two  dis- 
tinct powers  given  to  the  Lord  Chief  Baron,  and  two  or 
more  Barons  of  the  Court, 

By  the  first  power  they  are  authorised  to  make  rules 
and  orders  as  to  the  process,  practice,  and  mode  of  plead- 
ing on  the  revenue  side  of  the  Court.  Here  the  word 
**  practice  "  is  used  in  the  conunon  and  ordinary  sense,  as 
denoting  the  rules  that  make  or  guide  the  cursus  curiis, 
and  regulate  the  proceedings  in  a  cause  within  the  walls 
or  limits  of  the  Court  itself.  Under  this  power  any  rule 
might  be  laid  down  by  the  Barons  for  the  guidance  of 
their  own  proceedings  that  did  not  require  express  legis- 
lative sanction.  By  the  second  power,  conferred  by  the 
26th  section,  the  Lord  Chief  Baron  and  two  other  Barons 
are  authorised  to  extend,  apply,  and  adapt  to  the  revenue 
side  any  of  the  provisions  of  the  Common  Law  Pro- 
cedure Acts  of  1852  and  1854,  and  any  of  the  rules  of 
pleading  and  practice  on  the  plea  side  as  may  seem  to 
them  expedient  for  that  purpose,  that  is,  for  the  purpose 
of  making  the  "  process,  practice,  and  mode  of  pleading 
on  the  revenue  side  as  nearly  as  may  be  uniform  with  the 
process,  practice,  and  mode  of  pleading  on  the  plea  side." 

First,  it  is  admitted  on  all  hands,  and  if  not  it  is  clear, 
that  the  provisions  in  the  Acts  of  1852  and  1854,  which 
may  be  thus  extended,  applied,  and  adapted,  must  be 
provisions  relating  to  process,  practice,  and  mode  of 
pleading.     Uniformity  of  process,  practice,  and  pleading 
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tain  Courts  In  cases  which  are  defined^  and  they  are  as 
distinct  from  rules  of  practice  as  international  is  distinct 
from  municipal  law. 

On  reading  the  rules  in  question,  which  profess  to 
have  been  made  under  the  authority  of  the  26th  section 
of  the  Queen's  Kemembrancer's  Act,  no  one  using  the 
common  language  of  lawyers  would  call  them  provisions 
relating  to  the  practice  of  the  Court  of  Exchequer  on  the 
revenue  side.  For  the  third  rule  is  that  the  Court  of 
Error,  the  Exchequer  Chamber,  and  the  House  of  Lords, 
shall  be  courts  of  appeal  for  this  purpose ;  that  is,  for 
the  purpose  of  the  appeal  given  by  the  1st  and  2d  rules ; 
and  the  6th,  7th,  8th,  and  9th  rules  prescribe  the  duty 
and  define  the  authority  of  these  Courts  of  appeal. 
These  rules  are  so  many  legislative  enactments  pur- 
porting to  create  a  new  jurisdiction  in  the  Court  of  Ex- 
chequer Chamber  and  House  of  Lords,  and  prescribing 
the  mode  in  which  such  new  jurisdiction  shall  be  ex- 
ercised. It  is  simply  an  incorrect  use  of  language  to 
call  such  enactments  provisions  respecting  the  process, 
practice,  or  mode  of  pleading  in  the  Court  of  Exche- 
quer; but  unless  they  can  be  properly  and  strictly  so 
denominated,  there  is  not,  in  my  opinion,  any  authority 
to  make  such  rules  conferred  by  the  26th  section  of  the 
Act  in  question. 

The  principal  argument  of  the  Attorney  General  was, 
that  the  words  *^  process,  practice,  and  mode  of  plead- 
ing '*  were  equivalent  to  the  word  "  procedure,"  and  that 
the  word  "  procedure "  denotes  the  whole  course  of  a 
cause,  from  its  commencement  in  the  Court  of  First  In- 
stance until  its  final  adjudication  in  the  ultimate  Court 
of  Appeal ;  and  he  then  contends  that  a  provision  giving 
a  new  right  of  appeal  may  be  properly  termed  a  provision 
relating  to  the  procedure  in  a  cause.  I  cannot  accept 
either  of  these   two  positions.     The   words   "process, 
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in  the  ruling,  is  no  more  than  a  regulation  of  form,  and 
not  the  introduction  of  a  new  right  of  appeal 

But  the  observation  is  not  correct  in  point  of  fact,  for 
the  bill  of  exceptions  is  tendered  to  the  ruling  of  the 
Judge  at  the  trial,  whereas  the  appeal  created  by  the 
35th  section  of  the  Act  of  1854  is  from  a  different  judg- 
ment, namely,  the  decision  of  the  Court  in  Banco.  But 
the  answer  to  the  whole  of  this  argument  is,  that  although 
the  bill  of  exceptions  was  a  well-known  proceeding  in 
the  Courts,  except  on  the  revenue  side  of  the  Exchequer, 
anterior  to  the  year  1854,  yet  the  Legislature  deemed  it 
necessary  to  create  the  new  rights  of  appeal  which  are 
given  by  the  34th  and  35th  sections  of  the  Act  of  1854, 
by  express  enactments  for  the  purpose.  This  argument, 
therefore,  by  bringing  into  immediate  contrast  the  express 
mention  of  the  proceedings  by  bill  of  exceptions,  with  the 
total  silence  of  the  Legislature,  as  to  the  appeals  given 
by  the  34th  and  35th  sections  of  the  Act  of  1854,  serves 
to  confirm  the  conclusion  that  the  Legislature  deliberately 
abstained  from  extending  to  suits  on  the  revenue  side  the 
provisions  contained  in  those  sections. 

It  was  strongly  contended  by  the  Bespondents  that 
even  if  the  Barons  of  the  Exchequer  had  power  to  make 
the  rules  in  question,  they  had  no  power  to  make  them 
apply  to  pending  proceedings,  and  that  the  attempt  to  do 
80  was  unjust 

This  argument  is  not,  in  my  opinion,  well  founded. 
Many  of  the  enactments  contained  in  the  Queen's  Be- 
membrancer's  Act  are  so  worded  as  to  be  applicable  at 
once  to  pending  proceedings.  If,  therefore,  these  rules 
are  warranted  by  that  statute,  there  can  be  no  injustice 
in  making  them  apply  to  pending  proceedings,  so  long  as 
they  apply  equally  and  impartially  to  both  sides. 

StiU  it  is  a  subject  of  deep  regret  that  any  rules  should 
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to  them  expedient,  for  making  the  practice  on  the  revenue 
side  of  the  Court,  as  nearly  as  may  be,  uniform  with  the 
practice  on  the  plea  side. 

By  the  second  of  the  rules  of  the  4th  of  November 
1854,  it  was  provided  (amongst  other  things),  that  in  all 
cases  of  motions  for  a  new  trial  upon  the  ground  of  mis- 
direction by  the  Judge  at  the  trial,  if  a  rule  to  show 
cause  be  granted,  but  afterwards  discharged,  then  the 
party  decided  against  may  appeal,  if  there  is  a  difference 
of  opinion  among  the  Judges,  or  if  the  Court  gives  leave 
to  appeal. 

There  is  a  provision  in  the  Act  of  1854,  section  35, 
giving  to  the  suitor  this  power  of  appeal  in  such  motions 
on  the  plea  side  of  the  Court  Therefore,  looking  only 
to  the  words  of  the  statute,  the  rule  was  certainly  autho- 
rised, if  it  would  tend  to  make  the  practice  on  the  revemle 
side  of  the  Court  more  nearly  uniform  with  that  on  the 
plea  side. 

Did,  then,  the  alteration  thus  introduced  by  the  second 
rule  tend  to  make  more  uniform  the  practice  on  the  two 
sides  of  the  Court  ?  I  cannot  doubt  that  it  did.  If  by 
the  word  **  practice,"  as  used  in  the  statute,  we  are  to 
understand  the  whole  course  of  procedure  from  the 
conmiencement  of  a  suit  to  its  close  by  final  judgment  and 
execution,  there  can  be  no  doubt  that  under  the  rule  in 
question  the  practice  on  the  revenue  side  was  made  more 
uniform  with  that  on  the  plea  side.  In  fact,  the  practice 
so  understood  was  made  the  same  on  both  sides  of  the 
Court.  I  strongly  incline  to  think  that  in  construing  a 
remedial  Act  like  that  now  under  consideration,  we  may 
fairly  adopt  the  liberal  interpretation  of  the  word 
**  practice."  When  the  Legislature  sanctions  the  doing 
of  certain  acts  for  the  purpose  of  making  the  practice  on 
the  revenue  side  of  the  Court  more  uniform  with  that  on 
the  plea  side,  it  is  not  unreasonable  to  understand  it  as 
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course,  he  preferred  to  move  the  Court  of  Exchequer        1864. 
after  verdict  for  a  new  trial,  there  was  then  no  mode  of         The 

questioning  in  the  Courts  of  Error  the  ruling  of  the  Genbral 
Judee  at  the  trial.  _  ^* 

SiLLKM 

The  effect  of  the  new  rules  of  Court  is,  to  enable  the  and  Others, 
party,  whether  the  Crown  or  a  subject,  dissatisfied  with 
the  judgment  of  the  Court  of  Exchequer  on  such  a  motion, 
to  appeal  to  the  Courts  of  Error,  thus  making  the  mode 
of  brin^g  before  the  Courts  of  Error  the  question 
whether  the  ruling  of  the  Judge  at  the  trial  was  correct, 
the  same  on  the  two  sides  of  the  Court, 

This  may  surely  be  treated  as  an  alteration  of  practice 
in  the  Court  itself.  There  are  two  passages  to  the  Courts 
of  Error,  by  either  of  which  a  suitor  on  the  plea  side  may 
bring  under  the  review  of  those  Courts  an  alleged  mis- 
direction of  the  Judge  at  the  trial,  the  one  notoriousljf^ 
inconvenient  and  hazardous,  the  other  easy  and  safe. 
Before  the  promulgation  of  the  rules,  a  suitor  on  the 
revenue  side  could  only  proceed  by  the  former  course. 
Under  the  rule  in  question,  the  latter  course  is  opened  to 
him  as  to  the  suitor  on  the  plea  side.  I  think  this  must 
be  deemed  to  make  the  practice  more  uniform  on  the  two 
sides  of  the  Court  itself. 

If  I  am  wrong  in  coming  to  this  conclusion,  then  I 
should  not  think  the  rule  in  question  was  warranted,  for, 
as  I  construe  the  statute,  there  was  no  power  given  to 
the  Judges  of  the  Court  to  extend  any  of  the  provisions 
of  the  two  former  Acts  to  the  revenue  side  of  the  Court, 
unless  by  so  doing  they  would  make  the  process,  practice, 
or  mode  of  pleading  on  the  two  sides  of  the  Court  more 
nearly  unifbrm.  The  construction  of  the  26th  section  of 
the  statute  seems  to  me  to  require  that  the  words  at  the 
end  of  it,  which  indicate  the  purpose  for  which  the  rules 
might  be  made,  should  be  read  as  applying  as  well  to  the 
power  of  extending  the  provisions  of  the  former  Acts  to 
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the  revenue  side  of  the  Court,  as  to  the  power  of  k 
extending  the  rules  of  pleading  and  practice  on  the  plei 
side  qf  the  Court  In  the  farther  observations  therefore 
which  I  am  about  to  make,  I  must  assume  that  the  rule 
in  question  did  tend  to  make  the  practice  on  the  twc 
sides  of  the  Court  more  nearly  uniform. 

But  even  supposing  that  to  be  so,  still  it  was  said  there 
are  considerations  which  ought  to  satisfy  your  Lordships 
that  no  power  of  making  such  rules  was  intended  to  be 
conferred  on  the  Judges :  first,  because  it  is  absurd  to 
suppose  that  it  could  have  been  intended  to  delegate  to 
the  Judges  of  a  Court  the  power  of  saying  that  any 
decision  of  theirs  should  be  capable  of  being  brought  for 
review  before  the  Exchequer  Chamber,  and  ultimately 
to  this  House ;  and,  secondly,  because  there  are  clauses 
in  the  Act  itself  inconsistent  with  the  hypothesis  that 
any  such  power  was  in  fact  conferred. 

On  the  first  ground  I  am  far  from  disputing  that  cases 
may  be  suggested,  in  which  a  strict  adherence  to  the 
language  of  a  statute,  whereby  powers  are  conferred  on  a 
Court  or  other  body,  would  lead  to  consequences  so 
absurd  or  inconvenient  as  to  make  it  necessary  to  under- 
stand the  Legislature  as  having  used  the  words  in  question 
not  in  their  ordinary  sense ;  but  I  cannot  discover  any 
such  necessity  here.  Suppose  the  clause  authorising 
the  application  of  any  of  the  provisions  of  the  former  Acts 
to  tiie  revenue  side  of  the  Court  had  in  terms  included 
those  provisions  which  related  to  appeals,  what  would 
there  have  been  absurd  or  inconvenient  in  such  an  enact- 
ment ?  It  might  have  been  unusual,  but  that  would  have 
been  all ;  and  I  know  of  no  principle  which  justifies  m 
in  departing  from  the  ordinary  interpretation  of  word! 
merely  because  they  confer  unusual  powers.  I  incline  tc 
think  that  I  should  have  taken  this  view  of  the  case  even 
if  there  had  been  no  power  of  bringing  under  review  the 
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which  a  right  of  appeal  to  the  Courts  of  Error  is  given  The 

by  the  rule  now  under  consideration,  might  have  been  '^^^J[][^ 

brought  by  bill  of  exceptions  under  review  of  the  same  v. 

Courts.  andmh^rs. 

Consider  the  question,  first,  when  the  decision  of  the 
Court  of  Exchequer  is  conformable  to  the  ruling  of  the 
Judge,  and  when,  therefore,  the  application  for  a  new 
trial  is  refused.  In  every  such  case  the  right  of  appeal 
is  merely  a  right  in  tiie  party  complaining  of  misdirection 
to  bring,  by  a  new  and  less  difficult  mode,  before  the 
Courts  of  Error  the  same  question  which  he  might  have 
brought  before  them  by  a  more  cumbrous  and  complicated 
mode  of  proceeding,  that  is  to  say,  a  right  to  proceed,  so 
as  to  raise  the  matter  in  dispute  by  appeal  on  a  new  trial 
refused,  instead  of  by  bill  of  exceptions.  The  rule  in 
8uch  a  case  is  merely  the  extending  to  the  revenue  side  of 
the  Court  a  clause,  or  clauses,  of  the  Act  of  1854,  likely 
to  make  the  practice  on  the  two  sides  of  the  Court  more 
uniform.  It  gives  to  the  suitors  in  causes  on  the  revenue 
side  of  the  Court  the  same  facilities  of  getting  out  of  the 
Court  below,  and  reaching  the  Courts  of  Error,  which  are 
possessed  by  the  suitors  on  the  plea  side.  It  does  not 
give  substantially  any  new  right  of  appeal ;  for,  looking  to 
substance,  not  to  form,  the  party  appealing  is  only  doing 
what  he  might  have  done  by  bill  of  exceptions. 

The  case,  though  equally  clear,  is  not  so  simple  where 
the  Court  of  Exchequer  decides  againat  the  ruling  of  the 
Judge,  and  so  awards  a  new  trial.  The  party  dissatis* 
fied  with  that  decision  would,  independently  of  the  rules, 
.be  compelled  to  go  down  to  a  new  trial.  The  Judge  pre- 
siding at  that  trial  would,  as  a  matter  of  course,  state  the 
law  to  be  as  it  had  been  settled  by  the  Court,  The  party 
dissatisfied  with  that  decision  might  then  object  to  the  law 
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fonner  to  be  read  on  the  new  trial.  Many  other  instances 
of  the  same  kind  might  be  adduced.  All  these  circum- 
stances are  to  be  considered  by  the  Court  of  Error  on  an 
appeal^  which  would  be  out  of  place  on  a  bill  of  exceptions. 
But  it  surely  cannot  be  an  argument  against  the  power 
to  make  the  rule  now  complained  of,  that  it  enables  the 
Court  of  Error  to  do  more  substantial  justice  when  the 
case  is  before  it  than  could  have  been  done  independently 
of  the  rule. 

On  these  grounds  I  have  to  come  to  the  conclusion  that 
even  if  the  power  to  grant  a  right  to  appeal,  where  no 
means  previously  existed  of  bringing  the  matter  com- 
plained of  before  the  Courts  of  Error,  would  be  so  unusual 
and  strange,  that  language  apparently  conferring  it  must 
be  construed  otherwise  than  according  to  its  ordinary 
meaning,  still  here  there  not  only  is  no  such  anomaly,  but 
the  power  conferred  is,  in  fact,  only  a  power  enabling  the 
Court  to  authorise  its  suitors  to  obtain  the  judgment  of 
the  Court  of  Error  more  simply,  more  expeditiously, 
more  cheaply,  and  more  efiectually,  than  they  could 
have  done  under  a  more  complicated  course  of  pro- 
ceeding. 

It  was,  however,  argued  for  the  Bespondents,  secondly, 
that  there  is  evidence  deducible  from  other  clauses  of  the 
statute,  showing  that  it  was  not  intended  to  confer  on  the 
Judges  of  the  Court  of  Exchequer  the  power. to  make 
such  rules  as  those  under  consideration.  This  argument 
rested  mainly  on  the  fact,  first,  that  a  right  of  tendering  a 
bill  of  exceptions  is  given,  but  not  an  appeal  on  new  trial 
motions;  and,  secondly,  that  a  right  of  appeal  is  given 
by  difierent  sections  of  the  Act,  from  the  decision  of 
the  Exchequer  in  some  other  cases,  and  the  inference 
it  was  said  is,  that  where  a  right  of  appeal  was  intended, 
it  was  given  expressly,  and  so  that  it  would  be  unreason- 
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able  to  suppose  that  the  Legislature  meant  to  delegate  to 
the  Court  the  right  of  declaring  whether  there  should  or 
should  not  be  a  right  of  appeal  in  cases  where  no  such 
right  is,  in  terms,  conferred  by  the  Act. 
*  In  order  to  estimate  the  force  of  this  argument,  we 
must  assmne  that  but  for  the  other  sections  of  the  Act 
there  was  authority  given  by  the  26th  section  to*  make 
the  rules  in  question.     If  that  is  so,  then  the  question  is, 
whether  the  other  sections  make  it  plain  that  the  power 
conferred  by  the  26th  section  did  not  extend  to  cases  to 
which  but  for  those  sections  it  would  have  been  appli- 
cable ;  in  other  words,  that  the  26th  section  must  be  read 
as  if  there  was  in  it  a  proviso  declaring  that  nothing 
therein  contained  should  be  deemed  to  enable  the  Chief 
Baron  and  two  Barons  to  make  any  rule  empowering  any 
suitor  on  the  revenue  side  to  bring  before  the  Courts  of 
Error  any  question  as  to  {inter  alia)  the  ruling  of  a  Judge 
at  Nisi  PriuSf  otherwise  than  by  a  bill  of  exceptions. 
Unless  the  effect  of  the  clauses  relied  on  can  be  carried 
to  that  extent,  they  do  not  sustain  the  argument  of  the 
Respondents.    I  cannot  attribute  to  them  any  such  effect. 
The  clause  giving  the  right  to  tender  a  bill  of  exceptions 
was  clearly  necessary,  for  there  could  have  been  no  right, 
under  the  26th  section,  to  extend  to  the  revenue  side  of 
the  Court  the  provisions  of  the  Statute  of  Westminster. 
So  as  to  .the  right  of  appeal  given  in  cases  of  summary 
proceedings  under  the  Legacy  Duty  and  Succession  Acts; 
they  were  wholly  out  of  the  purview  of  the  Common 
Law  Procedure  Acts.     The  only  clause  really  raising 
any  question  on  this  part  of  the  argument  is  the  10th, 
which  is  taken  partly  from  the  Act  of  1852  and  partly 
from  that  of  1854.    Mr.  Justice  Willes  considers  that  the 
general  powers  conferred  by  the  26th  section  of  the  Act 
of  the  22  &  23  Vict.  c.  21,  would  not  extend  to  the  case 
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contemplated  by  the  10th  section  of  the  same  Act,  or,  at 
all  events,  that  it  is  very  doubtful  whether  they  would ; 
and  he  gives  his  reason  for  that  opinion.  I  am  far  from 
saying  that  he  is  wrong  in  the  view  which  he  has  thus 
taken  ;  but  even  if  he  is,  all  that  can  be  said  is,  that  there 
is  one  case  which  has  been  specially  provided  for  by  the 
Legislature,  for  which,  if  it  had  not  been  provided  for, 
the  Judges  might,  under  their  general  powers,  have 
made  adequate  provision.  I  do  not  feel  called  on  to  find 
reasons  why  this  distinction  was  made.  Perhaps  it  was 
thought  so  important  to  enable  the  parties  to  obtain 
the  judgment  of  the  Court  without  the  expense  of  a 
suit,  as  to  make  it  expedient  to  introduce  this  10th  sec- 
tion, formed  by  uniting  together  the  46th  section  of  the 
Act  of  1852  and  the  32d  section  of  that  of  1854.  Be 
that  as  it  may,  I  cannot  attribute  to  the  circumstance  that 
express  provision  is  made  for  giving  an  appeal  in  one 
particular  case  so  much  weight  as  to  collect  from  it  that 
the  words  of  the  26th  section,  which  purport  to  give  a 
general  power  embracing  that  case,  could  not  have  been 
meant  to  have  the  operation  which  they  would  have  had 
if  the  special  enactment  had  not  existed. 

On  these  grounds  I  have  come  to  the  conclusion  that 
the  rule  giving  a  right  of  appeal  from  a  decision  of  the 
Court,  whether  granting  or  refusing  a  new  trial  on  the 
ground  of  misdirection,  was  warranted  by  the  26th  sec- 
tion as  being  a  rule  tending  to  make  the  practice  on  the 
two  sides  of  the  Court  imiform;  that  there  is  no  absurdity 
or  inconvenience  in  construing  the  words  of  the  Act 
according  to  their  literal  import ;  that  so  construed,  they 
conferred  on  the  Judges  of  the  Court  of  Exchequer  the 
power  to  make  the  rule  authorising  an  appeal  when  the 
Court  refused  or  granted  a  new  trial,  applied  for  on  the 
ground  of  misdirection,  and  that  there  is  nothing  in  the 
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very  decided  opinion,  and  I  regret  to  be  compelled  to 
speak  80  strongly,  from  the  respect  which  I  feel  for  the 
learned  Judges  out  of  this  House,  and  for  some  of  my 
noble  and  learned  friends  in  this  House  who  entertain  a 
different  opinion. 

My  Lords,  I  propose,  in  the  first  place,  to  ascertain 
what  the  true  construction  of  the  Act  is  standing  alone. 
I  assume,  first,  that  the  question  of  appeal  had  not  given 
birth  to  the  orders ;  then  would  the  Act  of  1859,  by  its 
own  force,  have  executed  its  own  declared  intention? 
The  framers  of  that  Act  had  before  them  the  two  Com- 
mon Law  Procedure  Acts  of  1852  and  1854,  and  other 
Acts  bearing  upon  the  object  in  view ;  and  from  these 
they  collected  and  adopted  such  of  their  provisions  as 
they  thought  could  be  properly  applied  to  the  revenue 
side  of  the  Court  of  Exchequer ;  for  we  must  not  lose 
sight  of  the  peculiar  duties  and  jurisdiction  of  that  branch 
of  the  Court,  and  the  care  which  the  Court  and  the  Crown 
lawyers  would  naturally  take  to  prevent  any  alteration  in 
the  jurisdiction  which  was  likely  to  affect  the  power  of 
the  Court  or  the  interests  of  the  Crown.     It  is  precisely 
the  case  in  which  we  should  expect  to  find  the  intention 
carried  into  operation  through  the  aid  of  Parliament,  to 
be  expressed  in  clear  language,  and  nothing  left  to  in- 
ference or  implication. 

I  may  premise  that,  as  far  as  intention  is  expressed, 
nothing  can  be  more  clear — whether  the  matter  in  dis- 
pute is  left  to  implication,  or  is,  amongst  the  things  ex* 
pressed,  I  shall  presently  consider.  The  Act  is,  as  we 
should  expect  to  find  it,  technically  drawn,  and  we  are 
bound  to  construe  it  accordingly. 

The  object  of  the  Act  was  to  simplify  the  proceedings 
on  the  revenue  side  of  the  Court,  to  define  the  rights  of 
appeal  intended  to  be  given,  and  to  give  rights  of  appeal 
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limitiiig  the  period  within  which  error  may  be  brought, 
and  abolishing  writs  of  error ;  and  it  carefully  provides 
against  the  retrospective  action  of  the  latter  provision, 
and  gives,*  where  it  intended  to  do  so,  power  to  the 
Barons  to  make  certain  orders  as  to  bail.  It  was  neces- 
sary to  do  so,  and  it  was  done. 

It  still  remained  to  secure  a  general  right  of  appeal  on 
the  trial  of  issues  arising  on  the  revenue  side  of  the  Court, 
and  this  was  expressly  accomplished  by  enacting  that 
either  party  may  tender  a  bill  of  exceptions.  This  is  an 
original  provision,  and  thus  an  old  right  was  introduced 
for  the  first  time  on  the  revenue  side  of  the  Court  of 
Exchequer. 

This,  then,  left  the  Act  complete  as  regarded  sub- 
stance ;  everything  material,  and  requiring  the  power  of 
Parliament,  is  expressly,  and  not  by  implication,  provided 
for.  Particular  modes  of  appeal  are  selected,  and  others 
rejected.  New  rights  are  created.  The  Act  of  Parlia- 
ment is  the  charter  of  the  revenue  side  of  the  Court  As 
]*egards  form,  section  26,  which  I  must  consider  more  at 
large  by-and-by,  provides  power  for  the  Barons  to  make 
rules  and  orders  as  to  the  process,  practice,  and  mode  of 
pleading. 

The  Act  worked  well.  The  learned  Barons  understood 
their  power  under  section  26,  according  to  the  common 
meaning  of  the  words;  and  they  accordingly,  in  1860, 
made  extensive  orders  (amounting  to  146),  for  the  regu- 
lation of  the  process,  practice,  and  mode  of  pleading  on 
the  revenue  side  of  the  Court,  and  more  especially  with 
regard  to  proceedings  in  error.  Several  of  the  provisions 
of  the  Act  of  1852  were  adopted,  so  far  as  they  were  ap- 
plicable ;  and  in  1861  the  Barons  issued  some  farther 
orders  for  similar  objects,  but  no  attempt  was  made  ta 
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abandoned  its  right  by  bill  of  exceptions ;  and  its  only 
remedy  against  the  verdict  of  the  jury  in  favour  of  the 
Defendants^  was  to  move  for  a  new  trial  in  the  Court  of 
Exchequer.  And  it  was  at  once  seen  that  as  the  Act  of 
1859  stood,  there  would  be  no  right  of  appeal  on  the  part 
of  the  Crown  if  the  Court  of  Exchequer  should  refuse 
to  disturb  the  verdict ;  and  therefore,  to  provide  a  right 
of  appeal,  the  Barons,  by  their  orders  of  the  4th  of  iVbwm- 
ber  last,  applied  to  the  revenue  side  of  the  Exchequer  all 
the  provisions  in  regard  to  the  right  of  appealing  in  the 
Common  Law  Procedure  Act  of  1854,  sections  34  to  45, 
and  directed  them  to  have  immediate  operation,  and  to 
apply  to  every  proceeding  then  pending.  This  was  done 
to  supply  the  right  of  which  the  Crown  stood  in  need, 
and  it  has  accomplished  its  purpose,  if  the  orders  were 
authorised  by  the  26th  section. 

My  Lords,  I  say,  and  I  repeat  it — if  the  orders  were  au- 
thorised by  the  26th  section.  That  is  the  question.  Now, 
my  Lords,  that  section  provides  in  these  terms.  [His 
Lordship  read  it ;  see  ante  709]. 

Now  it  is  clearly  laid  down  that  no  right  of  appeal  can 
be  given  except  by  express  words.  This  I  know  will  be 
questioned  by  my  noble  and  learned  friend  opposite ;  but 
he  will  admit  that  no  such  right  can  arise  by  implication 
or  inference ;  nor  indeed  does  the  Crown  deny  that  ex- 
press words  are  required,  inasmuch  as  the  Attorney 
General  relies  upon  the  words  ^^  process,  practice,  and 
mode  of  pleading,"  in  the  second  part  of  section  26.  But 
undoubtedly  he  was  driven  to  much  pleading  to  make 
these  words  authorise  the  creation  of  new  rights  of  appeal. 

What  is  the  power  claimed  ?  That  of  creating  new 
rights  of  appeal.  Did  Parliament  intend  to  delegate 
this  its  own  great  power,  without  any  check  or  control, 
to  the  very  Judges  whose  decision  is  to  be  the  subject 

3  d4 


1864. 


The 
Attornbt 
Gbnbral 

9. 
SiLLSM 

and  Others. 


CASES  IN  THE  HOUSE  OF  LORDS.  745 

and  the  subject ;  and  that  was  the  reason  why  they  were        1864. 
selected.  The 

If  the  alleged  power  was  really  created,  it  might  have     g^^^ 
been  exercised  the  day  after  the  Act  itself  had  received  v- 

the  Royal  Assent.    Would  not  this  have  been  a  surprise    ^nd  Othera* 
upon  Parliament  ?     Supposing  the  Barons  of  Exchequer, 
when  the  Act  of  Parliament  was  quite  fresh,  the  next  day 
after  it  had  received  the  Royal  Assent,  had  said.  This  is 
an  imperfect  act  of  legislation,  but  happily  it  enables  us 
to  supply  what  we  think  proper ;  we  will  take  all  those 
clauses  and  make  them  law,  which  Parliament,  not  know- 
ing how  to  adapt  them,  has  excluded,  and  then  we  will 
make  a  perfect  Act  of  Parliament ;  Parliament  would 
have  been  rather  astonished.     But  that  would  have  been 
no  greater  exercise  of  the  power,  and  there  would  have 
been  nothing  more  extraordinary  than  now  exists  in  the 
exercise  of  that  power  at  the  moment  in  which  the  par- 
ticular clauses  were  intended  or  required  for  a  particular 
object  The  very  orders  made  under  the  authority  claimed, 
show  how  great  and  dangerous  is  the  power  which  Par- 
liament is  supposed  to  have  delegated.  If  Parliament  had 
itself  thought  proper  to  give  to  the  revenue  side  of  the  Court 
of  Exchequer  the  rights  of  appeal  claimed  to  be  created 
by  the  Barons,  in  addition  to  those  expressly  provided  by 
the  Act,  look  at  the  deliberations,  the  three  readings,  and 
committees,  &c.  in  both  Houses,  and  the  Royal  Assent, 
and  the  time  for  consideration.    Whereas,  under  the  dele- 
gated power,  a  transcript  from  the  Act  of  1854,  signed 
in  chambers  by  the  Barons  of  Exchequer,  operated  at  once 
as  an  Act  of  Parliament ;  I  say  at  once,  because  such  is 
the  express  provision  in  the  orders.     I  may  perhaps  ven- 
ture to  say  that  no  such  provision  would  have  been  made 
by  Parliament  pendente  lite. 
It  is  said  that  the  orders  operated  for  the  equal  benefit 
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It  was  argued  that  the  Baro&s  of  the  Exchequer  had        1B64. 
full  power  over  appeals.     This,  however,  could  give  them  The 

no  power  to  create  new  rights  of  appeal.  &^keul 

It  was  then  urged  that  no  new  ground  of  appeal  had  v* 

been  created ;  that  as  the  Act  of  1859  allows  a  bill  of  ex-    mid  others, 
ceptions,  it  can,  like  the  new  order,  only  be  for  misdirec- 
tion ;  that  a  bill  of  exceptions  is  full  of  difiBculty,  but 
that  both  being  for  the  same  cause,  there  is  no  new  ground 
of  appeal.    This  no  doubt  is  so.    But  the  answer  appears 
to  me  to  be,  that  a  new  right  of  appeal  is  given ;  and 
that  Parliament,  having  had  its  choice  of  remedies,  se- 
lected that  of  a  bill  of  exceptions  in  clear  terms — thus,  by 
the   simplest  construction,    excluding    other  remedies; 
whereas  the  orders  add  these  excluded  remedies  for  the 
same  object ;  thus  acting  under  an  alleged  delegation  of 
legislative  power  in  direct  opposition  to  the  authority  of 
Parliament. 

My  Lords,  I  would  compare  the  Act  as  it  stands  to  a 
manufactory  carefully  constructed,  and  fitted  by  scientific 
men  with  machinery  admirably  adapted  to  its  particular 
objects.  It  is  still  perfect  in  all  its  parts.  It  can  exe- 
cute all  that  it  was  intended  to  perform  if  you  will  but  let 
it  alone.  Send  a  skilled  workman,  and  he  will  at  once 
know  how  to  adapt  the  proper  portion  of  the  machinery 
to  the  work  which  he  requires.  An  unskilled  workman 
could  not  overlook  the  power  of  the  machinery,  but 
he  would  complain  that  there  were  simpler  mecha- 
nical plans  known,  and  with  great  simplicity  he  would 
ask  that  they  might  be  added  to  the  fixed  machinery. 
"  No,"  says  the  manufacturer,  "  my  works  are  open  to  all 
men,  but  my  machinery  was  selected  as  best  adapted  to 
the  objects  I  had  in  view.  I  had  before  me  the  simpler 
schemes  which  you  mention,  and  £  deliberately  rejected 
them,  but  still  provided  ample  machinery  to  suit  even  your 
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Act  of  Parliament  in  which  new  powers  of  appeal  on  the 
revenue  side  of  the  Exchequer  were  expressly  created  hj 
that  word;  in  which,  indeed,  the  terms  ** appeal"  and 
"  appealing"  meet  the  eye  all  through  the  Act,  in  its 
actual  provisions.  If  the  delegated  power  be  given  to 
the  Exchequer,  how  remarkable  it  is  that  Parliament, 
having  expressly  created  rights  of  appeal  where  such 
was  the  intention,  should  suddenly  have  altered  its  lan- 
guage, and  used  ambiguous  terms,  with  the  intention,  not 
only  to  delegate  like  powers  to  the  Barons  of  the  Ex* 
chequer,  but  powers  actually  enabling  them  to  create  the 
very  rights  which  Parliament  itself  had  rejected.  Parlia- 
ment said,  that  the  litigating  parties,  except  in  certain 
cases  otherwise  provided  for,  should  proceed  by  bill  of 
exceptions.  The  Barons  of  the  Court  of  Exchequer  say, 
'*  You  shall  have,  in  addition  to  those  rights,  others  which 
Parliament  have  withheld  from  you." 

My  Lords,  these  views  would  lead  us  to  examine  with 
much  care  the  delegated  powers  given  to  the  Court  of 
Exchequer,  and  I  must  therefore  once  more  trouble  your 
Lordships  with  reading  section  26,  before  I  proceed  to  a 
minute  examination  of  those  powers.  [His  Lordship  read 
its  first  part ;  see  ante  709.]  And  section  27  empowers  the 
Court  of  Exchequer  to  issue  new  forms  of  writs  and  pro- 
ceedings. 

Now,  section  26,  although  consisting  of  two  parts,  forms 
only  one  law,  having  the  same  object  The  first  portion 
authorises  the  Barons  generally,  from  time  to  time,  from 
any  source,  to  make  such  rules  and  orders  as  to  the  pro- 
cess, practice,  and  mode  of  pleading  on  the  revenue  side 
of  the  Court  of  Exchequer,  &c.,  and  for  the  efiectual 
execution  of  the  Act,  and  the  intention  and  objects  thereof, 
as  may  seem  to  them  necessary  and  proper.  Now,  to 
stop  here  for  a  moment ;  it  is  admitted  by  the  learned 


1864. 

The 
Attornbt 
Gbnbbal 

V. 
SiLLBM 

and  Others. 


CASES  IN  THE  HOUSE  OF  LORDS.  751 

found  difficult  to  give   a  different  construction  to  the        v_^' 
words,  *^  process,  practice,  and  mode  of  pleading"  in  the     j^Jf^ 
first  and  in  the  second  portions  of  section  26.     I  must     General 
say  that,  after  all  which  I  have  heard,  and  after  the  great       Sillex 
attention  which  I  have  paid  to  this  case,  I  am  quite  un-    *^d  Othew. 
able  to  understand  the  ground  upon  which  it  was  possible 
to  maintain  a  solid  argument,  that  in  the  one  part  of  the 
section  the  words  are  to  be  read  in  one  sense,  and  in  an- 
other part  they  are  to  be  read  in  a  different  and  in  an 
opposite  sense. 

The  section  itself  is  so  framed  as  to  exclude  the  con- 
struction contended  for.  The  words  "from  time  to 
time,"  carefully  repeated,  seem  to  point  at  such  powers 
as  could  not  only  from  time  to  time  be  granted,  but 
could  also  be  repealed  or  altered ;  in  short,  confined  to 
process,  practice,  and  pleading,  in  the  ordinary  sense  of 
those  terms.  No  doubt  the  Barons  of  the  Exchequer 
could  deal  with  existing  appeals  under  the  Act,  but  they 
could  not  create  any  new  right  of  appeal. 

It  is  remarkable  that  section  26  gives  this  legislative 
power,  as  claimed,  to  the  Lord  Chief  Baron  and  two  or 
more  Barons  of  the  Exchequer ;  so  that  the  concurrence 
of  all  the  Barons  was  not  required.  And  yet  in  the 
next  section,  which  is  for  mere  matter  of  form,  the 
authority  is  confined  to  the  Lord  Chief  Baron  and  the 
Barons.  Parliament  does  not  seem  to  have  attached 
much  importance  to  the  delegated  power.  If  it  was  tiie 
intention  of  Parliament,  divesting  itself  of  a  power 
which  it  ought  never  to  part  with,  to  delegate  to  any 
other  person  out  of  Parliament  legislative  power,  power 
to  enact  new  laws,  and  create  new  rights  of  appeal, 
thereby  conferring  the  greatest  power  which  Parliament 
could  confer  upon  a  Court — ^if,  I  say,  such  could  have 
been  the  grave  intention  of  Parliament,  stripping  itself. 


CASES  IN  THE  HOUSE  OF  LORDS. 


753 


the  Act  of  1859  appear  to  me  to  show  that  Parliament 
used  the  terms  in  that  restricted  sense. 

I  will  ask  your  Lordships  to  observe  that  section  22, 
and  those  clauses  which  I  am  now  referring  to«  are  not 
printed  in  the  joint  Appendix;  they  do  not  appear  to 
have  struck  anybody  in  the  way  in  which  they  strike  me 
at  present.     Section  22  makes  good  defects  in  pleading 
on  the  revenue  side  of  the  Court  of  Exchequer.     Sec- 
tion 23  relates  to  process  for  levying  of  fines,  &c.    Section 
24  directs  execution  to  issue  to  recover  certain  debt^  ac- 
cording to  the  rules  and  practice  of  the  Court ;  and  those 
terms  are  all  repeated  in  section  26,  which  is  separated 
from  the  others  only  by  one  clause  creating  a  new  right 
in  the  Crown,     It  is  remarkable,  therefore,  that  in  'the 
very  Act  which   contains  section  26,  which  speaks  of 
**  process,  practice,  and  pleading,"  in  three  of  the  sections 
immediately  preceding  the  26th,  one  gives  you  an  in- 
stance and  a  rule  in  regard  to  pleading,  another  gives  you 
an  instance  and  a  rule  in  regard  to  process,  and  the  third 
gives  you  an  instance  and  a  rule  in  regard  to  practice. 
Well,  then,  as  Parliament  had  just  spoken  of  "  process*, 
practice,  and  pleading,"  and  shown  their  proper  applica- 
tion to  the  proper  cases,  in  every  instance  using  the  very 
terms,  not  vaguely,  not  by  inference,  not  by  implication, 
but  in  the  very  words  that  we  are  now  considering — 
speaking  of  process,  speaking  of  pleading,  speaking  of 
practice,  every  one  of  those  terms  used,  and  every  one  of 
them  applied   distinctly  and  directly  to  its  own  proper 
object  and  its  own  proper  work — is  not  that  a  guide  to 
section  26  ?     When  the  Act,  therefore,  speaks  of  the 
process,  practice,  and  pleading  of  the  Court,  we  have 
only  to  cast  our  eyes  a  few  inches  above,  and  to  look  at 
the  rules,  and  the  Act  there  tells  us  what  Parliament  in- 
tended by  those  expressions.    It  appears  to  me,  I  confess 
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narrowest  compass,  and  is  only  as  to  the  meaning  of  the        18C4. 
26th  section  of  the  statute  21  &  22  Vict.  c.  21,  "an  Act        "xhe 
to  regulate  the  office  of  Queen's  Remembrancer/'    This     Attorkey 
section  makes  it  lawful — [His  Lordship  read  it].  v. 

To  this  section  we  must,  I  am  clearly  of  opinion,  apply  ^^^  OthUn. 
the  ordinary  rule  of  construction  applicable  to  all  written 
instruments.  What  is  the  true  meaning  of  the  words 
used  according  to  their  usual  acceptation  and  their 
ordinary  grammatical  meaning?  And  applying  that 
rule,  I  do  not  think  there  is  much  doubt  what  the  mean- 
ing is.  Does  it  authorise  the  Court  of  Exchequer  to 
grant  an  appeal  to  the  Court  of  Exchequer  Chamber  and 
the  House  of  Lords  against  the  decision  of  the  Court  of 
Exchequer  on  the  revenue  side  on  a  rule  for  a  new  trial 
on  the  ground  of  misdirection  ? 

On  perusing  the  very  able  opinions  of  some  of  the 
Judges  of  the  Court  of  Queen's  Bench,  delivered  in  the 
Exchequer  Chamber,  I  perceive  in  them  a  suggestion  of 
a  rule  of  law  that  such  power  of  appeal  was  so  unusual 
that  it  required  "  a  clear,  unambiguous  expression "  of 
the  intention  of  the  Legislature  in  order  to  support  it ; 
that  the  power  must  be  '*  distinctly  and  unequivocally 
given  ; "  and  that  supposed  rule  seems  to  me  to  have  had 
great  influence  in  forming  the  opinions  of  these  Judges 
of  the  Court  of  Queen's  Bench. 

Such  a  rule  of  construction  appeared  to  me  to  be  en- 
tirely new,  as  far  as  my  experience  went,  and  I  enquired 
from  the  learned  counsel  in  the  course  of  the  argument, 
whether  any  authority  could  be  found  for  such  a  prin- 
ciple of  construction.  I  was  referred  by  Mr.  Mellish  to 
some  cases  on  the  subject  of  appeals  from  the  decisions 
of  magistrates,  collected  in  DickinsorC^  Session's  Cases, 
6th  ed.  p.  626.  These,  when  closely  examined^  appear 
to  amount  to  no  more  than  this,  that  an  appeal  cannot  be 
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Secondly.   Does  the  circumstance  that  other  provisions  1®^ 
of  the  statute  expressly  enacting  that  certain  clauses  of         The 

the  Common  Law  Procedure  Act,  1852,  and  the  Com-  General 

mon  Law  Procedure  Act,  1854,  should  be  in  force,  and  _  •• 

SlIXEM 

should  extend  to  the  revenue  side  of  the  Exchequer,  afford    and  Otlien. 
a  proof  that  no  others  were  intended  to  be  so  extended, 
applied,  or  adopted. 

And,  thirdly.  Does  the  conclusion  of  the  26th  section, 
explaining  that  the  object  of  the  enactment  is  that  the 
process,  practice,  and  mode  of  pleading  of  the  revenue 
side  of  the  Court  of  Exchequer  should  be  made  uniform 
with  the  process,  practice,  and  mode  of  pleading  on  the 
plea  side  of  the  Court,  make  any  difference?  Is  the 
word  "  practice  "  to  be  understood  in  the  larger  sense  of 
the  whole  conduct  of  the  procedure  in  the  suit  in  the 
Court  of  Exchequer,  from  the  beginning  of  the  suit  to 
the  ultimate  judgment  and  execution,  or  in  the  more 
limited  sense  of  common  and  ordinary  practice  ? 

These  several  points  must  be  disponed  of. 

1st.  It  seems  to  me  that  it  is  impossible  to  say,  that 
the  introduction  of  a  power  of  appeal  against  a  decision 
upon  a  rule  Nisi  for  a  new  trial  for  misdirection  in  point 
of  law,  is  an  imreasonable  power ;  on  the  contrary,  it  is 
a  most  satisfactory  one.  It  gets  rid  of  the  difficulties  and 
inconveniences  of  a  bill  of  exceptions,  which  all  practi- 
tioners know  to  be  extremely  troublesome  and  embarrass- 
ing in  its  preparation  and  settlement,  and  substitutes  a 
much  more  simple  course  for  inquiry  into  the  propriety 
of  the  Judge's  rufing.  I  think  it  is  wholly  impossible  to 
contend,  with  success,  that  the  substitution  of  this  mode 
of  proceeding  is  not  a  very  reasonable  one. 

Nor  is  there  anything  in  the  least  unreasonable,  in  de- 
legating this  power  to  the  Judges  of  the  Court  itself. 
Mr.  Justice  Willesy  in  his  very  able  judgment,  has  given 
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would  have  been  more  easy  than  to  have  said  so.    We 
cannot  imply  that  restriction  without  its  being  uttered. 

These  sections  are  the  9th,  10th,  12th,  15  th,  and  20th. 
The  9th  refers  to  the  power  of  amendment  only,  and  is 
given  to  its  full  extent.  It  is  of  the  most  frequent  appli- 
cation, and  nothing  is  more  reasonable  than  that  the 
Legislature  should,  at  all  events,  have  enacted  that  this 
useful  provision  should  be  made. 

Mr.  Justice  Willes  has  assigned  most  satisfactory  rea- 
sons why  the  new  sections  giving  error  or  appeal,  were 
necessarily  inserted.  It  is  from  those  only  that  any  in- 
ference can  be  drawn  that  the  powers  of  error  and  appeal 
were  to  go  no  farther.  The  12th  section  giving  appeal 
from  the  assessment  of  the  Commissioners  of  Inland  Re- 
venue, was  absolutely  necessary,  because  the  Common 
Law  Procedure  Acts,  1852  and  1854,  had  not  given  it. 
So  the  15th  section,  giving  error  on  a  writ  of  summons 
on  the  Succession  Duty  Act,  or  for  legacy  duties.  So 
the  20th.  For  a  bill  of  exceptions  in  a  common  case  was 
not  given  by  the  statute  of  1852,  but  only  in  the  newly 
constituted  multifarious  case  of  ejectment.  It  had  pre- 
viously been  given  by  the  statute  of  Westminster  2,  in 
other  cases. 

As  to  the  section  10  there  is  great  doubt  also,  to  say 
the  least,  whether  it  was  not  necessary,  for  it  does  not 
give  precisely  the  same  power  to  state  a  case  as  the  42d 
and  46th  sections  of  the  statute  of  1852,  the  first  of  which 
gave  only  a  qualified  power  to  the  Judge  on  being  satis- 
fied that  the  parties  have  a  bon&  fide  interest  in  the  ques- 
tion, which  is  not  required  in  the  section  10.  It  would 
not  have  been  sufficient,  therefore,  to  leave  those  42d 
and  46th  sections  unaltered,  and  section  10  effected  that 
object.  As  the  Attorney  General  in  all  revenue  cases  is 
a  necessaf y  party,  he  is  included  in  the  term  "  parties," 
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common  and  ordinary  practice  in  the  limited  sense  only  ?        1864. 
'SisLUj  of  those  provisions  in  the  two  Acts  go  greatly  be-         The 
yond  **  practice"  in  that  sense,  and  process  and  pleading     q^^^ 
also.     Can  it  be  supposed  that  the  Legislature  meant  to  v« 

undo,  by  the  use  of  that  term  in  the  concluding  part,    i^^  Others, 
what  it  had  given  before  ? 

I  cannot  but  think  that  to  make  the  whole  clause  con- 
sistent, the  word  '^  practice "  must  be  construed  in  the 
larger  sense  given  to  it  in  the  judgment  of  the  Judges  of 
the  Ck>urt  of  Common  Pleas,  and  explained  more  parti- 
cularly by  Mr.  Justice  Willes.  It  seems  to  be  used  in 
the  same  sense  as  it  is  in  the  preamble  of  the  statute  1852 
(which  is  of  much  more  importance  than  the  tide),  and 
in  the  preamble  of  this  Act  22  &  23  Vict  c  21.  It  is 
for  rendering  the  process,  practice,  and  mode  of  pleading 
in  the  superior  Courts  more  simple  and  speedy ;  and  one 
purpose,  inter  aliuy  is  to  make  provision  in  relation  to  tiie 
procedure  on  the  revenue  side  of  the  Court. 

Nor  can  I  see  any  ground  to  confine  the  enactments  to 
one  department  of  the  revenue  side  of  the  Court,  as  con- 
tended by  Mr.  Mellish,  The  words  apply  equally  to 
all  pleadings  and  proceedings  on  the  revenue  side  of  the 
Court. 

The  abolition  of  the  writ  of  error  on  the  revenue  side 
by  section  19  (giving  the  Barons  a  discretion  as  to  bail, 
which  would  not  therefore  necessarily  affect  the  Attorney 
Generar)y2Lnd  by  the  Act  of  1852,  section  148,  which  enacts 
that  a  writ  of  error  shall  not  be  necessary  or  used  in  the  pro- 
ceeding to  error,  but  shall  foe  a  step  in  the  cause,  seems 
to  me  to  put  the  Court  from  which  the  record  was  before 
removed  by  the  writ  of  the  Queen,  entirely  on  a  different 
footing.  The  suit  is  now  began  and  ended  in  the  same 
Court  The  Qause  is  not  removed.  The  execution  issues 
from  it,  the  Court  of  Error  giving  its  assistance  to  come  to 
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claimant.     The  power  of  tendering  a  bill  of  exceptions         1B(>4. 
was  gone.     The  new  law  took  away  no  right  from  the  The 

claimant ;  it  gave  both  the  claimant  and  the  Crown  pre-      General 
cisely  the  same  right,  that  of  questioning  the  propriety  of  v* 

the  decisions  of  the  Court  of  Exchequer  on  a  rule  for  a  and  Others, 
new  trial  for  misdirection.  If  the  judgment  was  given 
for  the  claimant,  the  Crown  has  the  right  to  question  that 
by  appeaL  If  for  the  Crown,  the  claimant  has  exactly 
the  same  right.  The  new  law  is  therefore  perfectly  fair 
to  both  parties. 

But,  independently  of  that  consideration,  I  think  that 
if  it  were  an  alteration  in  the  mode  of  proceeding  only,  to 
the  prejudice  of  the  claimants,  the  objection  would  not 
prevaiL 

There  is  no  doubt  of  the  justice  of  the  rule  laid  down 
by  Lord  Coke  (tr),  that  enactments  in  a  statute  are  gene- 
rally to  be  construed  to  be  prospective,  and  to  regulate 
the  future  conduct  of  parties.  But  this  rule  of  construc- 
tion would  yield  to  the  intention  of  the  Legislature.  It 
could  not  be  supposed  that  the  Legislature  meant  to  de- 
prive a  man  of  a  vested  right  of  action.  This  was  laid 
down  in  Moon  v.  Durden  (x). 

But  on  the  other  hand,  it  is  clear  that  there  is  a  mate- 
rial difference  when  an  Act  of  Parliament  is  dealing  with 
a  right  of  action  already  vested,  not  intended  to  be  taken 
away ;  and  when  it  is  dealing  with  mere  procedure  to  re- 
cover those  rights,  which  it  may  be  quite  reasonable  to 
regulate  and  alter.  This  has  been  most  clearly  and  satis- 
factorily explained  in  the  case  of  Wright  v.  Hah  (y),  par- 
ticularly by  Sir  James  Wilde.  In  that  case  it  was  held 
that  the  Common  Law  Procedure  Act,  1860,  section  34, 
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to  be  thought  unreasonable,  they  would  not  therefore  be 
void,  because  the  discretion  of  the  Judges  is  absolute,  and 
their  rules  final.  But,  in  truth,  they  operated  with  per- 
fect fairness  on  both  the  litigant  parties. 

I  forgot  to  say  that  the  criticism  on  the  language  of  the 
rules,  made  in  the  course  of  the  argmnent,  may  be  well 
founded.  They  are  not  accurately  prepared,  but  their 
meaning  is  clear.  There  is  a  mistake  in  the  provisions  as 
to  the  **  Court  of  Error,"  which  is  copied  from  the  words 
of  the  Act  It  referred  to  another  Court  of  Error ;  but 
the  meaning  is  perfectly  clear,  and  the  inaccuracy  cannot 
possibly  lead  to  a  mistake. 

I  am  therefore  of  opinion,  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  reversed. 

Lord  Chelmsford : 

My  Lords,  I  cannot  help  feeling  some  regret  that  the 
learned  Barons  of  the  Court  of  Exchequer  did  not  hesitate 
a  little  before  they  determined  to  relieve  the  Crown  from 
the  difficulty  in  which  it  was  placed  with  respect  to  a  bill 
of  exceptions,  by  issuing  the  rule  in  question,  because 
from  the  haste  in  which  it  was  necessarily  prepared  in 
order  to  render  it  available  for  its  intended  object,  scarcely 
any  time  could  have  been  afibrded  them  to  consider  the 
grave  doubts  which  have  subsequently  arisen,  and  which, 
upon  reflection,  might  have  occurred  to  themselves,  as  to 
their  power  to  meet  the  emergency  in  the  mode  which 
they  adopted.    They  might  also,  upon  consideration,  have 
felt  that,  however  justifiable  the  occasion  might  seem,  it 
was  not  desirable,  under  any  circumstances,  to  make  a 
rule  which,  though  in  terms  calculated  for  general  appli- 
cation, was  purposely  designed  to  answer  the  exigency  of 
a  particular  case. 

To  this  rule,  so  introduced,  an  objection  has  been  taken 
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and  learned  friend   (Lord   WensleydaU)  that  it  is  not        1864, 
necessary  that  the  power  should  have  been  "  distinctly  Th© 

•  •%  A.TTORNBT 

and  unequivocally  given  ;"  but  neither  ought  it  to  have     General 
been  left  to  a  doubtful  and  conjectural  inference  from  •• 

equivocal  words.  and  Otben. 

The  whole  argument  is  involved  in  the  construction  of 
the  latter  part  of  the  26th  section  of  the  Queen's  Re- 
membrancer's Act,  '^and  also  from  time  to  time,"  &c. 
The  section  has  been  read  so  often,  that  I  will  not  trouble 
the  House  with  it.  The  words  to  be  principally  dwelt 
upon  are  **  process,  practice,  and  mode  of  pleading." 
Now  these  words  "  process,"  and  "  pleading  "  are,  by  com- 
mon consent,  dismissed  as  wholly  inappropriate  to  de- 
scribe any  proceeding  which  is  to  be  carried  on  beyond 
the  walls  of  the  Court,  and  the  whole  stress  of  the  argu- 
ment is  laid  upon  the  word  '^  practice."  But  as  this  word 
"  practice  "  (more  especially  looking  to  the  company  in 
which  it  is  found)  would,  in  its  ordinary  meaning,  be 
confined  like  the  other  two  words  to  the  Court  itself,  it 
has  been  necessary  to  pray  in  aid  of  the  more  extensive 
meaning  contended  for,  the  words  of  the  Common  Law 
Procedure  Act,  1852,  section  148,  repeated  in  the 
Queen's  Remembrancer's  Act,  section  19th,  that  '^  the 
preceding  to  error  shall  be  a  step  in  the  cause." 

The  argument  then  proceeds  thus:  writs  of  error 
being  abolished  and  appeals  substituted  in  every  case  in 
which  error  can  be  brought,  the  proceedings  to  the  Court 
of  Appeal  are  proceedings  in  the  Court  below,  and  be- 
come part  of  the  practice  of  the  Court  Therefore,  a 
statute  empowering  the  Judges  of  one  Court,  from  which 
no  appeal  lies,  to  assimilate  its  practice  to  another  from 
which  a  right  of  appeal  exists,  necessarily  and  expressly 
confers  the  power  to  create  such  an  appeal,  or  the 
practice  of  the  two  Courts  would  not  be  uniform. 


768 


CASES  IN  THE  HOUSE  OF  LORDS. 


1864. 


The 

Attobnbt 

General 

V. 
SiLLEM 

a&dOthexB. 


But  this  argument  appears/' to  be  without  foundation 
in  the  language  of  the  Legislature  on  which  it  is 
rested.  It  is  to  be  observed  that  the  words  used  are  not 
**  the  proceeding  in  error  shall  be  a  step  in  the  cause ;" 
but  **  the  proceeding  to  error.**  It  would  certainly  be  an 
extraordinary  provision  to  enact  that  the  proceedings  in 
one  Court  shall  be  part  of  the  practice  of  another;  but 
not  at  all  to  say  that  every  step  up  to  the  very  door  of 
the  Court  of  Error  shall  be  a  proceeding  in  the  Court 
from  which  the  error  proceeds. 

The  word  "  practice,"  however,  is  said  to  be  a  word  of 
wide  extent.  Mr.  Justice  Willes  says  it  applies  to  **  all 
the  proceedings  by  which  a  cause  is  brought  to  judgment 
and  execution."  And  Chief  Justice  ErU  says,  **  Ttaxragh- 
out  the  Common  Law  Procedure  Act,  and  the  Queen's 
Bemembrancer's  Act,  *  procedure '  is  used  as  equivalent 
to  process,  practice,  and  mode  of  pleading/*  But  the 
word  "  procedure  "  is  nowhere  used  in  any  of  the  enact- 
ments of  the  Common  Law  Procedure  Act,  or .  of  the 
Queen's  Remembrancer's  Act.  It  is  merely  part  of  the 
name  by  which  the  first-mentioned  Act  is  to  be  cited, 
and  a  portion  of  the  title  of  the  latter  Act.  The  learned 
Chief  Justice's  meaning  must,  therefore,  be  that  the 
word  *' procedure"  is  used  by  the  Legislature  as  the 
description  of  an  Act  which  comprehends  provisions  as  to 
process,  practice,  and  pleading;  a  remark  which,  with 
great  deference,  appears  to  me  to  have  no  force  at  all  in 
the  argiunent  Mr.  Justice  Willes  also  is  not  quite 
accurate  in  saying  that  the  word  '^  practice  **  is  a  word 
applying  "  to  all  the  proceedings  by  which  a  cause  is 
brought  to  judgment  and  execution."  In  its  ordinary 
meaning,  it  is  undoubtedly  distinguished  from  the 
"  pleadings ;"  no  unimportant  part  of  the  proceedings  by 
which  a  cause  is  brought  to  judgment     The  learned 
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Judge  also,  placing  no  reliance  upon  the  word  "  process,"        1864. 
and,  of  course,  not  on  the  word  "  pleading,"  says,  "  but  The 

coming   to   *  practice,'   'practice'  is  no   term  of  Act."      General 
Here  again  I  must  beg  leave  to  diflfer  with  him.     "  Prac-  ''• 

tice,"  even  standing  by  itself,  applies  to  a  part  of  the  and  Others, 
proceedings  of  a  Court,  which  are  sufficiently  distinguish- 
able from  the  rest  to  be  the  subject  of  books  of  practice. 
As  to  his  observation,  that  one  of  the  heads  of  such  a 
work  will  be  the  head  of  **  error,"  that  is  likely  to  be  the 
case,  because  Courts  of  Error  have  their  practice  as  well 
as  Courts  of  original  jurisdiction.  A  book  of  practice, 
therefore,  without  such  a  heading,  might  be  regarded  as 
imperfect  or  incomplete,  but  it  would  hardly  be  called 
**  maimed  "  (in  the  view  of  the  learned  Judge),  because 
nothing  would  be  cut  off  from  the  history  of  the  practice 
of  the  other  Courts  of  which  alone,  upon  this  supposition, 
it  would  profess  to  treat. 

It  may  be  that  the  word  *' practice,"  under  certain 
circimistances,  may  be  as  comprehensive  in  its  expression 
as  the  argument  requires  ;  l)ut  it  hardly  seems  a  correct 
mode  of  ascertaining  its  meaning  in  the  place  where  it 
is  found  to  separate  it  from  all  the  other  words  with 
which  it  is  associated,  and,  having  thus  detached  it  from 
its  qualifying  context,  to  construe  it  by  itself.  Even  if 
the  term  '^  practice  "  might,  in  a  popular  sense,  be  taken 
to  comprehend  all  the  proceedings  in  a  suit  from  the 
beginning  to  the  end,  yet  when  the  Legislature  uses  it 
with  the  words  "  process  and  pleading,"  it  must  have  a 
limited  meaning  assigned  to  it  And  as  the  practice  of  a 
Court  is  as  much  distinguished  from  its  process  and  plead- 
ing as  these  portions  of  the  proceedings  are  from  each 
other,  the  word  '^  practice"  in  such  a  connection  cannot 
be  supposed  to  have  been  intended  (in  the  words  of  Chief 
Justice  Erie)  "  to  include  the  whole  of  the  suit  from  the 
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to  be  provided  for  by  the  delegated  discretion  of  a  ma- 
jority of  the  Barons  of  Exchequer. 

But  even  limiting  the  view  to  the  section  in  question, 
the  whole  frame  of  it  appears  to  me  to  militate  against 
the  construction  which  would  extend  the  power  of  the 
Barons  of  the  Exchequer  to  a  proceeding  beyond  the 
precincts  of  their  own  Court.  Besides  the  company  in 
which  the  word  "  practice "  is  found,  both  clauses  of  the 
section  provide  for  the  exercise  from  time  to  time  of  the 
powers  which  it  confers. 

It  has  been  argued,  and  perhaps  correctly,  that  if  the 
Barons  possessed  the  power  of  giving  an  appeal,  and 
executed  it,  it  could  not  be  recalled.  But  this  appears 
to  me  to  prove  that  the  Act  would  not  apply  to  such  an 
irrevocable  power,  but  was  intended  to  be  confined  to 
the  adoption  of  such  provisions  of  the  Common  Law 
Procedure  Acts  with  respect  to  process,  practice,  and 
pleading,  as  might  properly  be  subject  to  alteration 
*^  from  time  to  time,"  according  to  the  result  of  expe- 
rience. 

It  was  argued,  that  unless  the  power  to  extend,  apply 
or  adapt  any  of  the  provisions  of  the  Common  Law 
Procedure  Acts  applies  (amongst  others)  to  the  clauses 
giving  the  rights  of  appeal  in  motions  for  new  trial,  the 
power  given  by  the  two  clauses  would  be  co-extensive^ 
and  the  latter  would  be  merely  a  repetition  of  the  former. 
But  it  appears  to  me  that  the  two  portions  of  this  section 
may  be  distinguished  from  each  other,  and  that  each  may 
have  its  due  effect ;  alterations  in  the  proceedings  on  the 
revenue  side  of  the  Court  of  Exchequer  having  been 
introduced  by  the  Act,  some  rules  would  be  absolutely 
required  to  meet  this  new  state  of  things.  Accordingly, 
the  former  part  of  the  section  directs  the  Barons  to  make 
such  xules  as  might  seem  to  them  necessary  and  proper. 
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that  therefore  those  sections  of  the  Common  Law  Pro-         1864, 
cedure  Acts  which  relate  to  appeals  are  not  within  the         The 
range  of  the  discretionary  authority  intended  to  be  con-      q3^^*^ 
ferred  by  the  Legislature.  v. 

I  have  arrived  at  this  conclusion  with  great  reluctance,  m^^  Other*. 
It  is  very  much  to  be  regretted  that  the  Crown  should 
have  been  deprived  of  the  means  of  appealing  from  the 
decbion  of  the  Court  of  Exchequer  upon  a  question  of 
national  importance.  I  should  have  been  glad  to  find 
some  reason  for  supporting  the  validity  of  the  rule  issued 
by  the  Barons,  but  I  can  discover  none.  I  must  there- 
fore act  upon  the  clear  conviction  of  my  own  judgment, 
and  pronounce  my  decided  opinion  in  favour  of  the 
Respondents. 

Lord  Kingsdawn  : 

My  Lords,  the  argument  on  the  first  question  in  this 
case  as  to  the  power  of  the  Court  of  Exchequer  to  make 
the  orders  in  question,  has  been  so  entirely  exhausted, 
that  it  would  be  improper  for  me  to  go  into  it  at  any 
length.  The  reasons  assigned  by  the  majority  of  the 
Judges  in  the  Exchequer  Chamber  appear  to  me  to  pre- 
ponderate, and  the  grounds  on  which  my  judgment  rests 
are  laid  down,  more  clearly  than  I  could  state  them,  in  the 
opinion  of  the  Lord  Chief  Justice  Cockburn. 

Previously  to  the  Queen's  Remembrancer's  Act  tibere 
were,  as  I  understand,  no  means  of  reviewing  a  decision 
of  the  Court  of  Exchequer  on  the  revenue  side,  except 
by  writ  of  error.  Under  the  two  Acts  of  Common  Law 
Procedure  of  1852  and  1854,  there  were  on  the  plea  side 
more  simple  proceedings  on  error  than  by  writ  of  error, 
and  also  the  several  other  remedies  introduced  by  the 
Act  of  1854.  There  was,  farther,  the  proceeding  by  bill 
of  exceptions,  independently  of  those  Acts. 
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cess^  practice^  and  mode  of  pleading,  with  a  view  to  the 
alterations  introduced  by  the  Act,  and  to  making  such 
process,  practice,  and  mode  of  pleading  as  nearly  as  may 
be  uniform  on  the  two  sides  of  the  Court  For  this  pur- 
pose, and,  as  I  understand  it,  for  this  purpose  only,  the 
Barons  may  extend,  apply,  and  adapt  any  of  the  provisions 
of  the  two  Acts  of  1852  and  1854. 

Bead  in  their  ordinary  meaning,  as  applied  to  pro- 
ceedings within  the  Court  itself,  the  words  are  reasoli- 
able,  consistent  with  the  other  provisions  of  the  Act,  and 
in  accordance  with  what  is  found  in  the  two  Acts  referred 
to.  They  are  consistent  also  with  the  provision  that  the 
rules  may  be  made  from  time  to  time,  and  with  the  fact 
that  the  same  words  which  apply  to  the  provisions  of  the 
two  Acts,  are  applied  also,  in  the  expressions  immediately 
following,  to  the  rules  of  pleading  and  practice  on  the 
plea  side  of  the  Court.  I  am  by  no  means  satisfied  that 
there  is  any  redundancy  in  the  language  of  the  section 
thus  construed ;  but  if  there  be,  it  is  not  in  my  opinion 
sufficient  to  outweigh  the  objections  to  the  other  con- 
struction. 

What  the  Court  of  Exchequer  has  attempted  by  its 
orders  to  do  is  to  give  to  two  Superior  Courts,  the  Ex- 
chequer Chamber  and  the  House  of  Lords,  jurisdiction 
to  hear,  and  to  impose  upon  them  the  duty  of  hearing,  an 
appeal  against  its  decisions,  with  which,  except  for  those 
orders,  those  Courts  would  have  neither  the  duty  nor  the 
right  to  interfere*  Can  it  possibly  be  said  that  this  is  to 
regulate  the  practice  of  the  Court  of  Exchequer  ?  All 
the  proceeding  which  leads  to  the  other  Courts  when  those 
other  Courts  are  open,  all  the  proceeding  to  error,  is  a 
step  in  the  cause,  and  part  of  the  practice  of  the  Court ; 
but  whether  the  doors  of  the  other  Courts  are  to  be  open 
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ACCOUNTS.    See  Release. 

ACCUMULATION.    ^  Practice,  4. 

ACQUIESCENCE.    See  Soucrroit. 

Circumstances  which  may  constitute  acquiescence  in  a  fmd. — 
IFaU  V.  CoekereU,  229. 

ACT  OF  PARLIAMENT.    See  Deed. 

ADJACENT  SUPPORT.    See  Railway. 

ADMINISTRATION  SUIT.    See  Domicile, 

ADMISSION  TO  OFFICE.    See  CoBPORATioif , 

ADULTERY.    See  Ditorcb.    Queen's  Proctor. 

1.  Adultery,  alleged  to  have  been  committed  by  the  petitioner  «C 

any  time  during  the  marriage,  in  which  term  is  included  the 
period  between  a  decree  for  a  dirorce  it  memct  et  tkora,  and  the 
actual  dissolution  of  the  marriage,  is  a  countercharge  into» 
which  the  Court  is  so  bound  ta  inquxn^-^Lautaur  v.  Tke 
Queen's  Prodor,  685. 

2.  If  such  adultery  has  been  committed  between  thcr  time  when  a 

decree  for  a  divorce  d  mensd  et  thoro,  under  the  old  law,  was 
pronounced,  and  the  time  when  a  petition  under  the  20  &  21 
Vict.  c.  85,  was  presented^  pnying  for  a  dissolution  of  the 
marriage,  the  Judge  Ordinary,  on  being  duly  informed  thereof, 
is  **  not  bound  "  under  the  31st  section  of  the  statute  to  dissolve 
the  marriage. — Id. 

APPEAL.    See  Jurisdiction,    Patemt.    Practigx,  5.    Salb  and 
Transfer  of  Lands. 
The  creation  of  a  right  of  appeal  is  an  act  which  requires  legis- 
lative  authority r    Neither  the  inferior  nor  the  superior  tri- 
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ferred  the  Gbyemment  of  India  from  the  eomimnj  to  the 
Crown^  and  likeTvise  transferred  the  army  of  the  company  to 
the  serrice  of  Her  Majesty.  The  same  Act  vested  in  Her 
Majesty  all  the  funds  at  the  disposal  of  the  company,  and 
bound  Her  Majesty  by  all  the  obligations  of  the  company, 
fiduciary  or  otherwise : 
Held,  reversing  the  decidon  of  the  Court  below,  that  the  cove- 
nant in  the  deed  was  a  private  covenant  between  Lord  Clivesnd 
the  company ;  that  the  statutes  in  question  did  not  affect  this 
covenant ;  that  the  objects  of  the  original  trust,  namely,  troops, 
in  the  pay  and  service  of  the  company,  had  ceased  to  exist 
that  the  covenant  had  thereupon  come  into  operation,  and 
therefore  that  the  fund,  subject  to  the  charges  already  fixed 
upon  it,  had  become  payable  to  Lord  Clivers  representatives. 
—  Walik  V.  The  Secretary  of  State  far  India,  367. 

COLLUSION.    See  Divorce. 

COMPOSITION  DEED.    See  Corpobation. 

COMPULSORY  POWERS.    See  Deed.    Railway. 

CONDITION.    <Sfe»  Railway,  7. 

CONSTRUCTION,    RULES   OF.     See  Chanceby.     Marriaob 
Settlement.    Patent.    Probate.    Will. 

When  a  contract  is  made  in  a  foreign  country,  and  ip  a  foreign 
language,  an  English  Court,  having  to  construe  it,  must 
first  obtun  a  translation  of  the  instrument ;  secondly,  an  ex- 
planation ,of  the  terms  of  art  (if  any)  ;  thirdly,  evidence  of 
the  foreign  law  applicable  to  it ;  and  fourthly,  evidence  of 
any  peculiar  rules  of  construction  which  may  exist  in  that 
law ;  and  must  then  itself  interpret  the  instrument  on  ordi- 
nary principles  of  construction. — Di  Sora  v.  PhilUpp»y  624. 

CONTRACT.     See  Marriage  Settlument.     Mobx«aob.     Rail- 
way, 2. 

1.  In  equity  it  is  not  necessary  for  the  alienation  of  existing  pro- 

perty that  there  should  be  a  formal  deed  of  conveyauce.  A 
contract  to  transfer  the  property,  given  for  valuable  consider- 
ation, provided  it  is  capable  of  being  the  subject  of  a  decree 
for  specific  performance,  passes  it  at  once,  and  the  vendor 
becomes  a  trustee  for  the  vendee.  This  rule  applies  to  personal 
property,  as  well  as  to  real  eeieXe.^Holniyd  v.  MarehaU^  191. 

2.  Such  a  contract,  if  made  with  respect  to  the  sale  or  mortgage 

of  future  acquired  property,  being  capable  of  specific  per- 
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Held,  that  the  insolvency  here  was  not  within  the  meaning  of 
the  bye'law ;  that  the  false  representation  was  not  one  which 
affected  his  eligibility,  and  consequently  that  having  been  duly 
elected  and  admitted  to  the  oflice,  his  removal  without  being 
heard  in  his  defence  was  erroneous, — The  Queen  r*  The 
Saddlers*  Company,  404. 

4.  A  person  validly  elected  to  an  office  and  admitted  to.  it,  cannot 

be  removed  from  it  without  notice. — Id. 

5.  The  charter  of  the  company  gave  the  wardens  and  assistants 

thereof  power  to  make  such  bye-laws  as,  accovding  to  their 
sound  discretion,  should  be  for  the  good  geremment  of  the 
general  body. 

Per  Lord  Wensleydale:  Under  this  charter  a  bye-law  made  by 
them  would  be  valid,  though  it  might  have  the  effect  of 
limiting  the  number  of  persons  eligible  to  office  by  superin* 
ducing  new. qualifications,  as  to  which  the  charter  was  silent. 

Per  Lord  Wenel^dcde:  In  order  to  diow  a  valid  objection  to 
the  admittance,  after  election,  the  return  should  have  stated, 

an  insolvency  within  the  true  meaning  of  the  bye-law. — Id. 

. 

COSTS.      See  Marriaob  Sbttlbmbnt.      Kailwat.      Sale  and 
Transfer  of  Land. 

i.  A  Court  of  Equity,  in  deciding  on  a  case  relating  to  the  construc- 
tion of  a  doubtful  Act  of  Parliament,  held,  that  the  case 
involved  matter  which  might  properly  be  made  the  subject  of 
litigation,  and  so  gave  no  costs.  This  House,  though  varying 
the  order  of  the  Court  below,  in  one  matter  did  not  disturb 
it  in  that  ws^wi.-^ElUoi  v.  Ncrth  Eastern  RailuHty  Com- 
jMiT^,  338. 

2.  Under  peculiar  ^circumstances,  the  House  will  order  the  costs  of 

all  the  parties  to  come  out  of  the  general  personal  estate^— 
Bective  v.  Hodgson^  656. 

3.  The  Queen's  Proctor  is  only  entitled  to  costs  on  intervening  in 

a  suit  in  the  Divorce  Court,  when  he  does  so  on  the  ground  of 
collusion,  and  establishes  iL—LaiUour  v.  The  Queen^i  ProetOTf 
685. 

COVENANT.    ^SIm  CuvB  Fund  Dbed. 
COUNTERCHARGE.    /Sw  Divorce. 

CROSS  REMAINDERS.    5«  Will,  10. 

DAMAGE.  See  Railway. 
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DOMICILE. 
h  The  law  of  the  domicile  of  a  testator  governs  questions  of  tes- 
tacy and  intestacy,  of  the  constroction  of  the  will,  and  of  the 
rights  of  those  who  daim  to  he  his  next  of  kin.— '.fi^io4t»  v. 
fVyUe,  1. 

2.  Where,  therefore,  a  will  was  made  by  an  Englishman,  who  died 

domiciled  abroad,  and  the  foreign  court  had  granted  probate 
of  the  will,  it  became  the  duty  of  the  EnglUk  Court  of  Pro* 
bate  (some  of  his  personal  property  being  sitoated  in  tliis 
country),  to  grant  ancillary  probate  to  the  fareign  ezecntors. 
It  had  no  right  to  constitute  itself  a  court  of  oonstmction. — Id, 

3.  The  Court  of  Chancery,  in  like  manner,  was  not  entitled  to 

entertain  an  administration  suit  founded  on  a  question  relatipg 
to  the  construction  of  the  will,  and  the  foreign  executors 
might  properly  have  excepted  to  its  jurisdiction. — Id. 

4.  But  parties  thus  entitled  to  insist  on  the  authority  of  the  court 

of  the  domicile,  may  by  their  conduct  give  to  the  Englith 
Court  authority  and  jurisdiction  to  construe  the  will  and 
administer  the  estate,  so  for  as  funds  and  persons  in  this 
country  are  concerned. — Id. 

5.  ^.,  a  BrUish  subject,  domiciled  in  8u  Petenburgh^  made  a  will 

in  the  Russian  form  and  Bussian  language,  by  which  he  ex- 
pressed a  desire  **  to  dispose  of  all  my  moveable  and  immove- 
able property/'  After  giving  legacies,  and  directing  his 
household  property  and  estates  in  Russia  to  be  sold,  he  went 
on,  ^  The  money  proceeds  of  all  the  above,  as  also  the  whole 
of  my  capital  which  shall  remain  with  me  after  my  death  in 
ready  money  and  in  bank  billets"  [a  bank  debenture  pecu- 
liar to  Russia"]  **  belonging  to  me,  shall  be  divided  into  19 
equal  parts ;"  two  of  which  he  devoted  to  debts  and  funeral 
expenses ;  and  said,  **  of  the  remaining  eight  parts,  I  intend 
afterwards  making  a  detailed  disposal  f*  but  if  he  did  not  (and 
he  never  did),  they  were  to  go  to  charitable  purposes.  He  then 
named  executors,  and  oonduded  thus,  **  And  as  all  my  move- 
able and  immoveable  property  is  mine  own,  honestly  acquired 
by  myself,  nobody  has  a  right  to  interfere  with  my  disposi- 
tions and  contest  the  same,  and  no  one  has  a  right  to  interfere 
with,  or  control  the  dispositions  and  proceedings  of  my  exe- 
cutors." The  testator  had  large  funds  in  the  English  consols: 
Held,  that  the  executors  did  not  take  these  consols  under  the 
general  bequest  in  the  will ;  and  held  also,  that  as  to  these 
consols,  there  was  an  intestacy. — Id. 
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EXCHEQUER.    6^  Jurisdiction. 

EXECUTORS.    See  Domicile. 
FISHERY.    /S«  Evidence,  2.  3.  4 

1.  The  soil  of  navigable  tidal  riven,  so  far  as  the  ti^e  flows  and 

reflows,  Uprimd  facie  in  the  Crown,  and  the  right  of  fishery 
therein  is  primA  facie  in  the  public.  But  the  right  to  exclude 
the  public  therefrom,  and  to  create  a  several  fishery,  existed 
in  the  Crown,  and  might,  lawfully,  have  been  exercised  by 
the  Crown  before  Magna  Charta,  and  if  so  exercised,  the 
several  could,  lawfully,  be,  afterwards,  made  the  subject  of 
grant  by  the  Crown  to  a  corporation,  Makoauon  v.  (^Dea^ 
593. 

2.  Where  a  grant  of  a  several  fishery  had  been  made  by  the  Grown 

to  a  corporation,  and  rent  received  by  the  Crown  in  reelect 
thereof  for  a  long  period  of  time,  the  earliest  gprants  de- 
scribing it  as  '*  an  ancient  inheritance  of  the  Crown,"  it  was 
held  that  the  lawfulness  of  the  origin  of  the  several  fishery 
might  be  presumed. — Id. 

FOREIGN  CONTRACT.    See  Construction,  Rules  of. 
FOREIGN  LAW.    See  Construction,  Rules  'gf.   Domicilb, 

FRAUD.    See  Interest  on  Monet.    Mortgage,  1.  3.    Solicitor. 

FUTURE  PROPERTY,  SALE  OF.    iS^  Mortgage. 

HEIR  AT  LAW.    ^  Practice,  3. 

INCUMBERED  ESTATES  COURT.     See  Sale  and  Transfer 
OF  Lands. 

INSOLVENCY.    <Sss  Corforatiow . 

INTEREST  ON  MONEY.    See  Marriage  Settlement.  Portions. 
Solicitor. 

1.  r.,  a  solicitor,  had,  by  a  sale  to  his  clients  of  premises  (which 

x«ally  belonged  to  himi^  but  the  knowledge  of  which  fact  he 
concealed  from  his  clients),  been  guilty  of  a  breach  of  trust 
in  his  character  of  solicitor.  7.,  having  made  a  Luge  profit 
on  the  sale,  was  ordM<ed  to  pay  back  the  amount  of  thia  profit 
with  the  full  amount  of  interest  given  in  cases  of  a  breach  of 
trust,  namely,  6  per  cent.— 7>rr0/7  v.  The  Bank  of  Lm^dcn^ 
26. 

2.  If  the  principal  of  a  child's  portion  b  not  raiseable  till  th« 

death  of  the  survivor  of  father  or  mother,  though  the  title  to 
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for  they  only  applied  to  prooeedingB  on  the  Revenue  ride  of  the 
Exchequer  (as  that  section  authorised),  the  practioe  then 
existing  on  the  plea  side  where  the  right  of  appeal  agiunst  a 
decirion  on  a  moticm  for  a  new  trial  had  been  already,  by  the 
17  &  18  Fkt.  c  125,  established  by  the  legislature  itselt— 
7%e  Attorney  GtnertU  v.  SilUmy  704. 

4.  Per  Lord   Wensleydale :    The  second  part  of  the  26th  section 

of  the  22  &  23  Vkt.,  e.  21,  taken  by  itself  would  allow  all  the 
provisions  of  the  Common  Law  Procedure  Acts  of  1862  and 

1854  to  be  adapted  to  the  Revenue  ride  of  the  Exchequer. — 
Id. 

5.  If  the  rules  had  been  valid  in  themselves,  it  would  not  have 

beei)  an  objection  to  them  that  they  aflfected  suits  then 
pending. — Id. 

LEGACIES.    See  Marriage  Sbttlement. 

LICENSE.    See  Evidence.    Patment. 

LIEN.    See  Mortgage,  6. 

LIMITATION  OF  APPEAL.  See  Sale  and  Transfer  of  Lands. 

LIMITATION  OR  PURCHASE.    See  Will. 

MACHINERY.    <900  Mortgage,  3. 

MAltRIAGE  SETTLEMENT.    See  Portions. 

1.  A.f  the  younger  of  two  sisters  (the  only  children  of  their  father), 
was  about  to  be  married.  By  a  pre-nuptial  contract  executed 
abroad,  where  the  marriage  was  to  be  celebrated,  and  the  parties 
to  it  were  domiciled,  the  father  agreed  to  give  A.  a  dowry  of 
40,000  Z. ;  of  these,  20,000/.  were  to  be  paid  within  six  months 
after  the  marriage ;  the  remaining  20,000  /.,  divided  into  two 
sums  of  10,000  /.  each,  were  made  payable,  one  on  a  given 
event,  the  other  on  the  fitther's  death,  with  power  reserved  to 
him  to  pay  the  last^mentioned  sum  during  his  life.  In  the 
contract  he  declared  his  intention  to  give  to  A.  «a  equal 
portion  with  her  sister  of  what  he  should  leave  as  reridue,  and 
used  words  wliich  appeared  to  leave  it  doubtful  whether  this 
portion  was  to  be  ascertained  before  or  after  payment  of  debts 
and  legacies.  By  his  will  he  gave  legacies  to  an  amount 
which,  with  the  debts,  entirely  exhausted  what  would  other- 
wise have  been  residue.  The  final  sum  of  10,000/.  was  not 
paid  in  his  life-time.  After  his  death  A.  filed  a  bill  against 
his  representatives,  to  obtain  payment  of  this  sum,  and  also 
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not  only  not  under  John  S.^  but  against  him  by  title  para- 
mount.— Ejfre  V.  Burmester^  90. 

It  was  ordered  that  if  any  of  the  securities  taken  by  E.  when 
he  executed  the  release,  were  valid,  they  were  to  be  taken 
into  consideration  in  the  accounts  directed. — Id. 

2.  In  equity  it  is  not  necessary  for  the  alienation  of  existing  pro- 

perty that  there  should  be  a  formal  deed  of  conveyance.  A 
contract  to  transfer  the  property,  given  for  valuable  con- 
sideration, provided  it  is  capable  of  being  the  subject  of  a 
decree  for  specific  performance,  passes  it  at  once,  and  the  ven- 
dor becomes  a  trustee  for  the  vendee.  Thb  rule  applies  to 
personal  property,  as  well  as  to  real  estate.  And  such  a  con- 
tract, if  made  with  respect  to  the  sale  or  mortgage  of  future 
acquired  property,  being  capable  of  specific  performance, 
transfers  the  beneficial  interest  in  the  property,  as  soon  as  it 
is  acquired,  to  the  vendee  or  mortgagee,  who  may  have  an 
injunction  to  restrain  its  removal. — Holrcjfd  v.  MarahaU^ 
191. 

3.  T.  was  the  owner  of  certain  machinery  in  a  mill ;  it  was  pur- 

chased by  H.f  but  not  removed,  and  T,  continued  in  posses- 
sion. T,  executed  a  deed  (which  was  duly  registered),  by 
which  it  was  declared  that  the  machinery  was  the  property 
of  H, — ^that  T.  desired  to  repurchase  it  for  6,000/.,  but  had 
not  the  money  to  pay  for  it,  wherefore  it  was  conveyed  to  B» 
in  trust,  when  T.  should  pay  the  money,  to  transfer  it  to  him, 
and  if  he  did  not  pay  the  money  to  hold  it  absolutely  for  H, 
The  deed  contained  a  covenant  by  T,  to  insure  the  machinery, 
and  another  covenant  that  all  the  machinery  which,  during 
the  continuance  of  the  deed  should  be  placed  in  the  mill  in 
addition  to,  or  substitution  for,  the  original  machinery,  should 
be  subject  to  the  same  trusts.  T.  sold  some  of  the  original 
machinery,  purchased  new  machinery,  and  sent  to  H.  accounts 
of  these  sales  and  purchases,  but  nothing  was  done  by  or  on 
behalf  of  H,  to  take  possession  of  the  newly  purchased  uhh 
chinery.  On  the  2d  April  1860,  H.  served  T.  with  notice  of 
a  demand  for  payment  of  the  6,000/.  An  execution  against 
T.  was  afterwards  put  in  by  a  creditor :  Held,  that  though 
there  had  been  no  novut  actut  intenmieni^  the  title  of  H* 
was  preferable  to  that  of  the  execution  creditor,  as  to  the  new 
as  well  as  the  old  machinery. — Id. 

Mogg  y.  Baiery  3  Mee.  &  Wels.  195,  commented  on. — Id, 
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an  antecedent  agreement  between  the  donor  and  the  traetees 
that  the  deed  should  not  take  effect  upon  execution,  but  should 
be  deferred  till  the  death  of  the  donor,  who  should  in  the 
meantime  retain  the  benefit  of  the  property. — Fiiher  v. 
Brierky,  159. 

3.  A  small  piece  of  land  was  granted  by  deed  (duly  executed  and 

enrolled  under  the  statute  of  mortmain)  for  a  charitable  pur- 
pose, which  eould  only  be  carried  into  effect  by  funds  being 
provided  for  the  purpose.  The  deed  Itself  was  allowed  to 
remain  In  the  possession  of  the  grantor,  whose  managing 
bailiff  manured  and  mowed  the  land  as  he  did  other  land  of 
the  same  kind  belonging  to  the  grantor,  and  either  rented  by 
himself  or  managed  by  him  as  bailiff,  and  the  hay  obtained 
from  it  was  carried  to  the  grantor's  stables  and  there  con- 
sumed. The  funds  necessary  for  carrying  into  effect  the  pur- 
pose of  the  deed  were  provided  by  the  will  of  the  grantor : 
Held,  that  these  circumstances  did  not  show  the  existence  of  a 
reservation  or  condition  for  the  benefit  of  the  grantor  such  aa 
would  avoid  the  deed. — Id, 

4.  There  was  no  provision  In  the  deed  for  appropriating  in  any 

way  the  produce  of  the  land  or  the  rent  it  might  fetch  during 
the  interval  between  the  date  of  the  deed  and  the  time  when 
its  provisions  might  be  carried  Into  effect : 

Held,  that  they  did  not  constitute  a  resulting  trust,  so  as  ta 
avoid  the  deed. — Id. 

NEW  RULES.    See  Jurisdiction. 

If  new  rules  are  valid  in  themselves,  it  Is  no  objection  to  them 
that  they  affect  suits  then  pending.— 2%e  AUonuy  OenertU  v. 
Sillem,  704. 

NEW  TRIAL,  MOTION  FOR.    <S^  Jurisdictioii. 
NOTICE.— 5^  CoRPORATiow  Oppice. 
NOVUS  ACTUS.    See  Mortgage,  3. 

OFFICE.— S»  CORPORATIOW 

1.  A  person  validly  elected  to  an  office  and  admitted  to  it,  cannot 

be  removed  from  it  without  notice. — The  Queen  v.  The 
Saddler^  Ompomy^  494. 

2.  The  charter  of  the  company  gave  the  wardens  and  assistants 

thereof  power  to  make  such  bye-laws  as,  according  to  their 
sound  discretion,  should  be  for  the  good  government  of  the 
general  body : 
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production  of  the  new  material,  except  according  to  the 
directions  he  had  given  for  its  production  : 

Held,  that  this  was  not  a  case  in  which  the  Court,  looking  at 
the  two  instruments,  could  determine  the  validity  of  the  latter 
patent  as  a  matter  of  construction  only,  that  evidence  must  be 
resorted  to,  and  that  then  it  was  apparent  that  the  earlier 
patent  only  stated  a  principle,  and  that  the  latter  patent,  as  it 
did  not  claim  the  discovery  of  the  principle,  but  only  a  new 
mode  of  carrying  it  into  effect,  was  valid. — Betts  v.  Menzieip 
117. 

4.  While  a  person  is  using,  under  a  license,  a  patent  machine  and 

paying  a  royalty  for  its  use,  or  the  use  of  its  principle  em- 
bodied in  any  other  machine,  he  cannot,  in  a  proceeding  against 
him  for  non-payment  of  royalties  in  respect  of  the  use  of 
another  machine  alleged  to  embody  the  principle  of  the  patent 
invention,  set  up  as  a  defence  that  the  patent  is  not  valid.  He 
can  only  be  allowed  to  contend  that  the  second  machine  does 
not  embody  the  principle  of  the  patent. — Crossly  v.  Dizon,  293. 

5,  Z>.  had  verbally  agreed  with  C.  to  be  supplied  by  C.  with  ma- 

chines constructed  according  to  patents  of  which  C7.  was  the 
owner,  and  to  pay  royalties  for  the  use  of  such  machines,  and 
for  the  use  of  any  machines  supplied  to  him  by  anybody  else 
which  embodied  the  principle  of  C's  patents.  D.  was  after- 
wards supplied  by  S.  with  machines,  on  the  use  of  which  C. 
claimed  a  royalty  as  embodying  the  principle  in  his  patents, 
and  he  also  charged  />.  with  an  infringement  of  the  patents. 
Z>.  defended  himself  against  the  claim,  denying,  first,  that  the 
agreement  amounted  to  a  license  ;  secondly,  that  the  patents 
were  valid  ;  thirdly,  that  there  had  been  any  infringement. 
The  Vice  Chancdlor  made  a  decree  in  favour  of  C,  directing 
an  inquiry  only  on  the  question  of  infringement.  The  Lords 
Justices  retained  the  decree,  but  directed  the  appeal  to  stand 
over  till  C.  had  brought  <'  any  action  he  mighr  be  advised  : " 

Held,  that  this  order  was  erroneous ;  that  the  verbal  agreement 
must  be  treated  as  a  license ;  that  Z>.  while  he  continued  to 
act  under  that  license  could  not  dispute  the  validity  of  the 
patents,  and  that,  with  a  variation  of  some  words  in  the  Vice 
Chancelhr^s  order,  it  must  be  restored. — Id, 

6.  The  Vice  Chancellor's  Order  had  declared  *'  that  the  Defendant 
is  not  entitled  to  use  any  machine  in  the  construction  of  which 
the  Plaintiff's  inventions,  or  inventions  only  colorably  differ- 
ing from  them,  would  be  employed,  without  paying  the  royalty 

VOL.  X.  3  H 
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in  April  1859.  The  Court  of  Chancery,  in  Ireland^  had  held 
that  the  principal  sum  of  15,000  2.,  though  the  right  to  it 
vested  on  the  daughter  marrying,  could  not  be  ndsed  during 
the  life  of  the  father,  but  declared  interest  on  that  sum  to 
have  become  payable  from  the  date  of  her  marriage. 
The  decree  of  the  Court  of  Chancery  was  reversed,  and  the  cause 
remitted,  with  directions  that  interest  did  not  become  pay- 
able till  the  death  of  the  father.^ifof^  y.  Lk^d,  248. 

POSSESSION  DE  FACTO.    See  Mortmain. 

PRACTICE.     See  Intbrbst  on   Monbt.     JcRisDicnoir.     Mar- 
RiAOB  Sbttlbmbnt.   Patbnt,  6.   Railway,  4.  6.  6.  Wiu^  11-1^, 

1.  The  trustees  of  a  bank  filed  a  bill  against  their  solicitor  for  a 

breach  of  trust  in  his  character  of  solicitor.  To  the  bill  im- 
peaching a  particular  transaction,  B.  had  been  made  a  De- 
fendant. The  Court  below  dismissed  the  bill  as  to  him.  This 
was  erroneous,  but  no  appeal  having  been  lodged  against  this 
part  of  the  decree,  no  order  could  be  made  upon  it. — 1)frreU 
V.  The  Bank  of  Lmdm^  20. 

2.  A  mortgagee  who  had  been,  by  fraud,  induced  to  release  his 

mortgage,  was  declared  entitled,  notwithstanding  the  release,  to 
retain  the  benefit  of  the  mortgage ;  and,  it  was  directed  at  the 
same  time  that  the  securities  which  he  had  received  asthe  consi- 
deration for  releasing  his  mortgage,  if  they  should  prove  to  be 
worth  anything,  should  be  taken  into  consideration  in  the 
accounts  directed  to  be  taken. — F^fre  v.  Burmeiter^  90. 

8.  A  question  on  the  construction  of  a  will  of  realty  was  raised  in 
a  partition  suit  between  two  persons  claiming  under  a  devise ; 
the  heir  at  law  did  not  appear  in  the  Court  below,  nor  in  thb 
House.  In  pronouncing  the  decision,  it  was  declared  that  that 
decision  must  be  considered  as  pronounced  without  prejudice 
to  any  rights  which  the  heir  at  law  might  claim  to  possess.— 
Atkinson  v.  HolOyy  313. 

4.  An  Order  made  in  the  Court  below  respecting  the  dispou- 
tion  of  residuary  estate,  was  approved  of  by  the  House,  but 
that  Order  having  directed  the  laying  out  of  intermediate  in- 
come till  a  certain  event  should  happen,  and  the  happening  of 
such  event  being  possibly  beyond  the  period  limited  by  the 
law  against  accumulation,  the  House  corrected  tlie  Order 
in  that  respect,  and  then  confirmed  iU—Beciive  v.  Bodgton^ 
656. 

6.  Where  there  is  an  appeal  against  part  of  a  decree,  and  the  notice 

3  H  2 
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RAILWAY.    See  Deed. 

1.  A  railway  bridge,  though  constructed  in  a  more  than  ordinarily 

solid  and  weighty  manner,  and  so  requiring  more  than  ordi- 
nary subjacent  and  adjacent  supports,  must  be  considered  as 
something  within  the  ordinary  purposes  of  a  railway. — ElUot 
V.  The  North  Eastern  Railway  Company,  388. 

2.  A  vendor  of  land,  having  sold  it  under  an  Act  of  Parliament  for 

the  particular  purposes  of  a  railway,  cannot  afterwards  work 
the  minerals  under  the  surface  (though  they  have  been  ex- 
pressly reserved  to  him,  either  by  his  grant  or  by  the  pro- 
visions of  the  Railway  Company's  Act),  in  such  a  manner  as  to 
prejudice  the  use  of  the  land  for  the  purposes  for  which  it  has 
been  purchased.  The  common  law  right  to  adjacent  support 
from  the  vendor^s  land  attaches  upon  such  a  sale  even  beyond 
the  limits  of  the  purchased  land. — Id, 
8.  After  the  passing  of  an  Act  which  recited  that  it  was  expedient 
to  make  a  railway,  and  that  a  bridge  was  to  be  thrown  over  a 
particular  river,  &c.,  A,  sold  (under  the  compulsory  power  in 
the  Act)  a  portion  of  his  land  intended  to  be  used  as  the  foun- 
dation of  one  of  the  ends  of  the  bridge.  The  Rfdlway  Act  ex- 
pressly excepted  all  mines  from  the  operation  of  the  conveyance, 
declared  the  landowner  entitled  to  work  the  mines  under  the 
land  not  purchased,  doing  no  damage  to  the  railway,  but  it  did 
not  give  the  directors  the  power  to  compel  a  sale ;  on  his  ap- 
proaching within  twenty  yards  of  the  masonry,  it .  required 
him  to  give  notice  to  the  directors,  and  then  gave  them  the 
right  to  compel  a  sale  of  his  interest  in  the  mines  within  the 
twenty  yards,  but  should  they  decline  to  purchase,  allowed 
him  to  work  the  mines,  doing  no  **  avoidable  damage  :** 
Held,  that  the  introduction  of  these  special  provisions  did  not 
exclude  the  directors  from  the  benefit,  beyond  the  twenty 
yards,  of  the  common  law  right,  existing  in  the  purchaser  of 
the  surface,  to  adjacent  support  from  the  vendor's  land. — 
Id. 

4.  An  injunction,  granted  in  such  a  case,  to  restrain  the  working  of 

the  mines  so  as  to  take  away  this  adjacent  support,  is  not  re- 
quired to  state  the  precise  limits  within  which  they  may  be 
worked.— /i. 

5.  In  granting  an  injunction  to  prevent  the  working  of  mines,  so 

as  to  occasion  the  removal  of  adjacent  support  to  land  pur- 
chased by  a  Railway  Company,  for  the  purposes  of  a  railway, 
the  Court  below  allowed  the  mine  owner  to  drain  a  shaft, 
which,  by  the  accidental  overflowing  of  a  neighbouring  river, 
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of  the  parties  as  at  oommon  law.— PmI^  y.  North  SksfMkkirg 
Railway  Company ^  473* 
9.  Per  Lord  Qranwortk ;  The  harden  of  showing  that  a  condition 
is  just  and  reasonahle  Ues  on  the  railway  oompany. — Id. 
Simoiu  V.   The  Great   JVettem  Railway  Compmy  (18  Com. 
Ben.  806)  confinned. 
10.  Per  Lord  Wensl^dale :  A  plea  alleging  this  condition  as  in  har 
to  the  whole  canse  of  action  is  bad. 

RELEASE. 

1.  E»  was  the  bolder  of  a  mortgage  on  lands  given  him  by  Jehn  S,, 

who  was  laigely  his  debtor.  John  S.  afterwards  mortgaged 
these  lands  to  the  directors  of  a  banking  company  as  security 
for  existing  debts  and  for  some  fresh  advances.  Before  these 
advances  were  actually  made  the  solicitor  for  the  directors 
discovered  that  the  lends  had  been  previously  mortgaged  to 
E,  The  directors  refused  to  complete  the  transaction  with 
John  S.  unless  E*h  interest  in  the  lands  was  released.  John 
S.  represented  to  them  that  it  would  be  easy  to  procure  the 
release,  as  E*h  mortgage  was  only  a  collateral  security ;  he 
applied  to  E^  who  consented  to  give  the  release  on  getting 
proper  securities  in  substitution  for  the  mortgage.  By  deeds 
duly  executed  between  E,  and  John  S.,  the  latter  pretended 
to  give  substituted  securities,  among  others,  railway  shares 
and  a  promissory  note.  The  release  was  executed  by  E» 
The  substituted  securities,  the  shares,  and  the  note,  proved  to 
be  forgeries : 
Held,  reversing  the  decree  of  the  Court  below,  that  E,  had  not 
by  executing  the  release  lost  his  right  against  the  mortgaged 
lands,  the  release  having  been  obtained  from  him  by  frand  ; 
that  even  if  John  S,  had  conveyed  the  released  lands  to  the 
directors,  they  could  only  have  claimed  under  him  against  E.^ 
and  that  the  release,  valid  against  John  S,  and  those  who 
claimed  under  him,  was  invalid  as  against^.,  who  claimed  not 
only  not  under  John  j9.,  but  against  him  by  title  paramount. 
^Elyre  v.  Burmetter^  90. 

2.  It  was  ordered  that  if  any  of  the  securities  obtained  by  E.  when 

he  executed  the  release  were  valid,  they  were  to  be  taken 
into  consideration  in  the  accounts  directed^^/el. 

REMAINDERS.    iS^  Will,  10. 

REMEMBRANCER.    See  Jurisdiotion. 
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complaining  had  not  brought  the  matter  before  the  Court  of 
Appeal  until  after  the  conveyances  had  been  executed,  it  was 
held  that  this  House  was  precluded  by  the  provisions  of  the 
statute  from  affording  the  Appellant  relief  against  the  conse- 
quences of  such  irregularities. — Power  v.  Reeves ^  645. 

3.  When  the  Appellant  did  go  before  the  Court  of  Appeal  hb 
petition  was  dismissed  with  costs.  The  House  reversed  the 
order  for  costs,  but  affirmed  the  dismissal  of  the  appeal. — Id. 

SETTLEMENT.    See  Portions. 

SOLICITOR.    See  Pbbsumption  op  Fact. 

1.  It  is  an  established  rule  that  a  solicitor  shall  not,  in  any  way 

whatever,  in  respect  of  any  transactions  in  the  relation 
between  him  and  his  client,  make  gain  to  himself,  at  the  ex- 
pense of  his  client,  beyond  the  amount  of  his  just  and  fair  pro- 
fessional remuneration. — Tyrrell  v.  The  Bank  of  Landony  26. 

2.  T.y  a  solicitor,  had  a  private  arrangement  with  R,,  by  which  he 

was  to  receive  from  R,  a  share  in  certain  property  then  belong- 
ing to  R.y  and  to  share  the  profit  to  be  obtained  from  the  sale  of 
that  property.  In  his  character  of  solicitor,  T,  acted  for  clients 
(a  banking  company)  in  the  purchase  of  the  larger  portion  of 
that  property,  never  communicating  to  his  clients  the  fiiot  of 
his  having  an  interest  in  it : 
Held,  affirming  the  decree  of  the  Court  below,  that  T,  was  to 
be  treated  as  a  trustee  for  his  clients  in  respect  of  so  much 
of  the  joint  property  of  R,  and  himself  as  they  bad  actually 
purchased  ;  but  so  much  of  the  decree  of  the  Court  below  as 
had  declared  him  to  hold  the  rest  of  the  property  also  in  trust 
for  his  clients,  was  varied. — Id. 

3.  T,f  having  made  a  large  profit  on  the  sale,  was  ordered  to  pay 

back  the  amount  of  this  profit  with  the  full  amount  of  interest 
given  in  cases  of  a  breach  of  trust,  namely,  5  per  cent. — Id. 

4.  Where  money  is  entrusted  by  A,  to  his  solicitor  for  investment, 

but  without  any  particular  investment  being  then  in  con- 
templation, and  is  allowed  to  remain  in  the  hands  of  the 
solicitor,  the  amount  becomes  a  debt  due  from  the  solicitor  to 
A,  If  the  solicitor  afterwards  misapplies  the  money,  and  to 
cover  his  fraud  obtains  from  another  client,  B,^  upon  a  ftlae 
representation,  a  transfer  of  B*b  equitable  interest  under  a 
previously  executed  mortgage,  no  money  of  A.  being  then 
paid  to  B.9  the  transfer  thus  obtained  may,  on  B,  discovering 
the  firaud,  be  set  aside  in  equity,  for  no  money  of  A,  having 
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shares  to  the  children  of  his  four  gprand-daughters,  and  the 
heirs  of  their  bodies,  such  children  taking  their  mother's 
share  as  tenants  in  common  in  tail ;  remainder  to  the  sarviTor 
of  such  children  ;  in  default  of  issue  of  grand-daughters,  over. 
He  devised  his  residuary  estates,  in  the  same  manner,  to  his 
daughter  F.,  and  then  to  John  and  George^  as  before,  and  then, 
*'  in  default  of  such  issue,  toA.F,y  F,  and  E.  for  their  lives, 
in  equal  shares ;  remainder  to  trustees  to  preserve  the  con- 
tingent remainders  hereinafter  limited  ;  remainder  in  four 
equal  shares  to  the  children  of  my  grand-daughters,  and  the 
heirs  of  his,  her,  or  their  body,  such  children  taking  their 
mother^s  share  as  tenants  in  common  in  tail,  remainder  to  the 
survivors  or  survivor,  and  the  issue  of  their  bodies  in  tail ;  in 
default  of  issue  of  my  grand-daughters,"  over. 

Held,  reversing  a  decision  of  the  Lordi  JutUces^  and  affirming 
that  of  the  Master  of  the  RoUs^  that  the  grand-daughters,  and 
not  their  children,  took  estates  tail  with  cross-remainders  be- 
tween them,  and  that,  consequently,  all  the  grand-daughters 
but  one  having  died  without  issue,  and  that  one  having  left 
a  son  and  a  daughter,  the  son  was  entitled  to  an  estate  in 
fee-simple  in  seven-eighth  parts  of  the  estate,  and  the  daughter 
to  the  remaining  eighth  part. — Atkimcn  v.  HoUby,  313. 

11.  A  question  on  the  construction  of  a  will  of  realty  was  raised 

in  a  partition  suit  between  two  persons  claiming  under  a 
devise  ;  the  heir  at  law  did  not  appear  in  the  Court  below, 
nor  in  this  House  : 

In  pronouncing  the  decision,  it  was  declared  in  this  House  that 
that  decision  must  be  considered  as  pronounced  without  pre- 
judice to  any  rights  which  the  heir  at  law  might  claim  to 
possess. — Id, 

12.  A,f  the  younger  of  two  sisters  (the  only  children  of  their  father), 

was  about  to  be  married.  By  a  pre-nuptial  contract  executed 
abroad,  where  the  marriage  was  to  be  celebrated,  and  the  par- 
ties to  it  were  domiciled,  the  father  agreed  to  give  A,  a  dowry 
of  40,000/.  ;  of  these,  20,000/.  were  to  be  paid  within  six 
months  after  the  marriage ;  the  remaining  20,000/.,  divided 
into  two  sums  of  10,000/.  each,  were  made  payable,  one  sum 
on  a  given  event,  the  other  on  the  father's  death,  with  power 
reserved  to  him  to  pay  the  last-mentioned  sum  during  his  life. 
In  the  contract  he  declared  his  intention  to  give  to  .^.  an 
equal  portion  with  her  sister  of  what  he  should  leave  as 
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undisposed  of  by  the  will,  bnt  must  be  laid  out  in  the  pur- 
chase of  real  estate,  according  to  the  directions  in  the  will, 
until  such  time  as  some  person  should  be  entitled  to  possession 
under  the  limitations  declared  by  the  will,  so  £u  at  least  as 
not  to  exceed  the  period  allowed  by  law  for  accumulation. — 
BecHve  v.  Hodgmmy  656. 

WORDS,  CONSTRUCTION  OF. 

"Capital,"  1. 
"  Moveable  Property,"  1. 
"  Survivor,"  64. 
''  Children,"  171. 
"Heirlooms,"  171. 
"  Payable,"  248. 
«'  Avoidable  Damage,"  833. 
"  Conditions,"  473. 
**  Just  and  Reasonable,"  473. 
"Not  Insured,"  478. 
"  Special  Contract,"  473. 
"  Several  Fishery,"  693. 

"  Superior  Courts  of  Common  Law  at  Westminster,"  704. 
Process — Practice— Mode  of  Pleading,"  704. 
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